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Tsa  edition  of  the  Penal  Code  contains  all  the  amend- 
ments made  thereto  up  to  the  tennination  of  the  regular 
aeision  of  the  IiOgiBlatare  of  1881.  The  date  of  approval 
of  each  amendment  is  given  at  the  end  of  the  section 
amended,  the  word  ''approved"  indicating  that  the 
amendatory  act  took  effect  at  the  statutory  time,  sixty 
days  after  passage,  while  the  words  "  in  effect"  indicate 
that  the  act  took  effect  **  from  and  after  its  passage." 

All  the  decisions  of  the  Supreme  Court  of  this  State,  as 
well  as  numerous  decisions  of  foreign  courts  of  last  re- 
sort, bearing  upon  the  subjects  treated,  have  been  added 
as  notes  to  the  text,  given  in  as  terse  a  form  as  possible, 
having  regard  to  the  point  decided  and  its  application. 
Kmnerous  cross-references  will  be  found  throughout  the 
volume,  to  facilitate  the  comparison  of  cognate  sections, 
and  render  the  necessity  of  an  appeal  to  the  index  less 
frequent. 

The  general  statutes  relating  to  subjects  embraced  in 
the  Penal  Code  are  given  in  the  appendix,  and  those  parts 
of  the  Code  of  Procedure  relating  to  juries  and  evidence, 
as  prepared  by  Mr.  Newmark,  are  bound  in  for  conven- 
ience of  reference;  The  whole  is  submitted  to  the  profes- 
sion, with  a  view  to  aid  practitioners  in  this  interesting 
branch  of  the  law. 
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Art.  I,  §  1.  All  men  are  by  nature  free  andin^epecd* 
ent,  and  have  certain  inalienable  ris^hts,  among  'WbiQa 
are  those  of  enjoying  and  defending  life  and  liberty; 
acquiring,  possessing,  and  protecting  property;  and  par 
Boing  and  obtaining  safety  and  happiness. 

Inalienable  rights.— Le^slative  power  cannot  reach  them  except 
on  conviction  of  crime-~6  Neb.  37:  and  no  person  can  be  deprived  ot 
his  liberty  without  intervention  of  a  lury— l  Stockt.  Ch.  181 ;  out  every 
person  may  be  restricted  from  exercising  his  rights  in  a  manner  so  aa 
to  interfere  with  the  rights  of  others— 38  Cal.  704. 

Art.  I,  §  4.  •  •  •  No  person  shall  be  rendered  in- 
competent to  be  a  witness  or  juror  on  account  of  his  opin- 
ions on  matters  of  religious  belief. 

Testimony  may  be  received  without  respect  to  religious  belief  of 
witness— 17  Cal.  612.  The  rule  applied  to  dying  declarations  of  de- 
ceased—51  CaL  599;  43  id.  34. 

Art.  I,  §  5.  The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  its  suspension. 

See  Const.  U.  S.  art.  i,  §  9,  snbd.  2. 

Art.  I,  §  6.  All  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses  where  the  proof  is  evi- 
dent or  the  presimiption  great.  Excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed;  nor  shall  cruel 
or  unusual  punishments  be  inflicted.  Witnesses  shall  not 
be  unreasonably  detained,  nor  confined  in  any  room 
where  criminals  are  actually  imprisoned. 

Bail->right  to.— A  prisoner  may  be  admitted  to  bail  after  indictment 
found— 19  Ala.  561;  charge  and  indictment  distinguished— 44  Cal.  557: 
** proof*'  and  "presumption"  api)ly  to  the  guilt, not  to  the  grade  of 
toe  offense— 2  Fittsb.  Bep.  362.    i'he  right  is  secured  to  those  only  who 
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ebould  be  to  cauie  tUe  apneaiaace  o(  accoeed— M  Cal 
anpUcBtlon  (or  reduction,  iJia  guilt  of  accused  will  b 

unless  the  bail  taeicesslve.and  ftreallydisptoporclonai 
— 44Ga].M9i  MCal.».    Fifteen thousaud dulbtrs iiot t 


Art  I,  §  7.  Therigiitof  trial  by  jui;?  shall  be  secured 
to  all,  and  remain  invloIaCa.  ■  •  •  A  trial  bi;  jurj  may 
be  waived  in  alt  crimiaal  cases  not  amountiDg  to  felony, 
ty  consent  of  botb  parties,  expressed  in  open  court. 

Trial  by  jnry.— The  rlithC  Is  secured  by  the  Constitution, ;  Pelen, 

Ml  iirewntmiini  beloreaJoMlce  ot  tlie  peE«,  u  Couii.  4M, 

larremadiMi^Tca  by  Btatattt— I  On.  I91(  3S  Ala.lS9;  4 2  Fa. 

8t.S9i  MtueicUanof  a_pollcenia|lstrata  In  oonunliniutanitnurio 
the InamtrUlKauMtf-U Cal. MO.  UTta n^ vbleUcaaaot he naived 
1>y  ccDMnt  rtdeleDdant-lSN.  T.  l^i  1  ?■»(.«».  The  Leslslature 
Duvnenlate  tbB  manner  Id  tTlal-UIoin,:!U;  U  Clal.  IH.  Jlleua  are 
not  WUIlHl  to  a  Jury  campaseJ  ot  aDe^halt  aliens— tl  Cu.SST. 

Art.  I,  §  8.  Offenses  heretofore  required  to  be  prose* 
cuted  by  indictment,  sUall  be  prosecuted  by  information, 
after  examination  and  commitment  by  a  magistrate,  or  by 
indictment,  with  or  without  such  examination  and  com- 
mitment, as  may  be  prescribed  by  law.  A  grand  jury 
sball  be  drawn  and  Bummaned  at  least  once  a  year  in  each 
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Prose  oulion  by  Indictment  of  any  crime,  including  misdemetmorff. 
to  not  prohibited— 53  Cal.  412. 

EzceptionB  to  grand  jury.— The  law  may  provide  tiiat  exceptions 
be  taken  at  a  particular  time— 15  Cal.  426;  £uia  if  he  declines  to  do  so, 
he  waives  his  right  to  do  so  after  indictment-49  Cai,  650.  It  is  com- 
petent for  the  Legislature  to  restrict  the  grounds  of  challenge— 46  CaL 
146.  As,  to  want  of  concurrence-46  Cal.  146;  54  id.  S7;  Wallace  C.  J. 
ais.;  failure  to  insert  names  of  witnesses,  failure  to  be  presented— 46 
Cal.  147:  or  for  irregularity  in  selecting,  summoning,  or  impanneling 
—46  id.  146;  but  that  it  was  summoneoby  the  coroner  is  not  a  ground 
for  challenge  to  the  panel— 46  id.  154;  32  id.  68.  See  Code,  S  995. 
That  it  was  summoned  as  a  petit  Jury  and  impanneled  as  a  grand  jury 
is  iUegal— 45  Cal.  29.  If  accused  is  indicted  under  a  wrong  name,  he 
may  sUli  be  tried  under  his  real  name— 6  Cal.  210. 

Art.  I,  §  9.  *  •  *  Indictments  found,  or  informa- 
tion laid,  for  publications  in  newspapers,  shall  be  tried  in 
the  county  where  such  newspapers  have  their  publication 
office,  or  in  the  county  where  the  party  alleged  to  be 
libeled  resided  at  the  time  of  the  alleged  publication,  un- 
less the  place  of  trial  shall  be  changed  for  good  cause. 

Art.  I,  §  13.  In  criminal  prosecution  in  any  court 
whatever,  the  party  accused  shall  have  the  right  to  a 
speedy  and  public  trial;  to  have  the  process  of  the  court  to 
compel  the  attendance  of  witnesses  in  his  behalf,  and  to 
appear  and  defend  in  person  and  with  counsel.  No  person 
shall  be  twice  put  in  jeopardy  for  the  same  offense;  nor 
be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  Legislature  shall  have  power 
to  provide  for  the  taking,  in  the  presence  of  the  party  ac- 
cused and  his  counsel,  of  depositions  of  witnesses,  in  crim- 
inal cases,  other  than  cases  of  homicide,  where  there  is  rea- 
son to  believe  that  the  witness,  from  inability  or  other 
cause,  will  not  attend  at  the  trial. 

Right  of  accnsed.— Defendant  has  the  right  to  confront  and  cross- 
examine  witnesses— M  Cal.  627;  but  this  right  may  be  waived— 33  Ala. 

a54. 

Bight  to  cotmsel.- In  capital  cases  the  court  may  allow  more  than 
two  counsel  to  address  the  Jury,  on  each  side— 48  Cal.  236.  Order  of 
argument-see  43  Cal.  154;  id. 349;  44  id.  100;  46  id.  114;  id.302;  47  id.  105. 
By  Jail  breaking  and  escaping,  defendant  waives  his  right  to  counsel— 
»  Cat.  298;  97  Mass.  543. 

Jeopardy.- A  person  indicted  for  murder,  after  discharge  of  Jury, 
on  indictment  for  manslaughter,  is  twice  in  jeopardy— 43  Cal.  334.  If, 
while  Jury  is  out  deliberating,  the  Judge  adjourns  the  term,  it  is  an  ac- 
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Art  I,  §  16.  No  bill  of  attainder,  ex  post  facto  law,  or 
lawimpaliiDg  tlie  obligatioas  of  contcacta,  HhalleTei  ho 
paaaed. 

BUI  of  analnder.— A  bill  of  Hllslnder  is  H  lezMstlve  act  vlilch  In- 
niccs  punlslmieiit  wltboul  a  jadtclal  trial— 1  WaU.  277. 

Bz  post  fiicto. — Tbese  woida  rtflats  exclnalvelr  la  penal  laws—) 
DbIL  *«;  S  Petera.  109:  17  How.4M(  4  WoU.  ITS;  W.  SSU;  bnt  not  to 
cMlDlnal procedure— MC^  114!  aarattes^i  ISB.Hon.lSi  llTei.40a. 
A  law  lUowln;  counsel  lor  tbe  State  to  open  and  close  tbe  aiKumeul 
18  not  exiHxf /ocrs— 4U  Cal,  llei  nor  Is  a  atalute provtoing  tliat  a  second 
couvlctlOD  tor  petit  larcenruiakeB  one  guUtTiH  felouy— <ai;al.43di  43 
Uass.  4131  »  Oratt.  IJa. 

Art.  I,  9  20.  •  •  •  No  person  shall  be  convicted 
of  treason,  unless  on  tbe  evidence  of  two  witnesses  to  the 
Bame  overt  act,  or  confession  in  open  court. 

Art.  II.  §  1.  "  •  ■  No  person  convicted  of  any  in- 
famous crime,  and  uo  petsoQ  liereafter  convicted  of  tbe 
embezzlement  or  tnisapproptiation  of  public  money,  shall 
ever  exercise  the  privilege  of  an  elector  in  this  State. 

Irifamons  cTimsL^Larceny- 1  Root,  485.  liecelvlnr  Bt4>1eQ  eood^^ 
7  Met.  Ml.  Foiserv— 3  Oblo  5t.  iin;  3  Hanks,  3L>3.  Ferjury-^  Salk. 
IM;  4EaBt,ietli^ld.lin.   SubomaUonoI  peijuiy-aOaleaD.  141;  » 

Art.  IV,  §  17.  Tbe  Aasembly  sball  have  the  sola 
power  o(  impeachment,  and  all  impeachments  shall  be 
tried  by  the  Senate.    When  sittlnjc  for  that  purpose,  the 
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senators  shall  be  on  oath  or  affirmation,  and  no  person 

shall  be  convicted  without  the  concurrence  of  two-thirds 

of  the  members  elected. 

Ttial  of  impeachment.— To  be  effectual,  articles  most  be  presented 
to  and  be  received  by  a  qaorum  of  the  entire  Senate— 12  Fla.  653;  and 
a  member  of  tiie  House  voting  thereon  is  qualified  to  sit  on  the  trial, 
if  subsequently  elected  to  the  Senate— Addison's  Trial.  21-8:  Porter's 
Trial.  63.  All  the  functions  of  the  governor  are  suspended  during  his 
trial-j  Neb.  464. 

Art.  rV,  §  18.  The  governor,  lieutenant  governor, 
secretary  of  state,  controller,  treasurer,  attorney-gen- 
eral, surveyor-general,  chief  justice  and  associate  jus- 
tices of  the  Supreme  Court,  and  judges  of  the  Superior 
Courts,  shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office,  but  judgment  in  such  cases  shall  extend 
only  to  removal  from  office,  and  disqualification  to  hold 
any  office  of  honor,  trust,  or  profit  under  the  State :  but 
the  party  convicted  or  acquitted  shall,  nevertheless,  be 
liable  to  indictment,  trial,  and  punishment,  according  to 
law.  All  other  civil  officers  shall  be  tried  for  misdemean- 
or in  office  in  such  manner  as  the  legislature  may  provide. 

Ifiademeanor  in  office.— Trial  of  civil  officers— 45  Cal.  200.  A  pre- 
siding Judge  may  be  impeached  for  preventing  an  associate  from  de- 
liverOig  h&  opinion— Addison's  TrijU.  114;  4  Dall.  225;  Porter's  Trial, 
61.  A  removal  from  oi&ce  is  part  of  the  judgment— 1  Leg.  Oas.  455;  43 
Ala.  234. 

Art.  rv,  §  21.  No  person  convicted  of  the  embezzle- 
ment or  defalcation  of  the  public  funds  of  the  United 
States,  or  of  any  State,  or  of  any  county  or  municipality 
therein,  shall  ever  be  eligible  to  any  office  of  honor,  trust, 
or  profit  under  this  State,  and  the  Legislature  shall  pro- 
vide, by  law,  for  the  punishment  of  embezzlement  or  de- 
falcation as  a  felony. 

Art.  VI,  §  1.  The  judicial  power  of  the  State  shall  be 
vested  in  the  Senate,  sitting  as  a  court  of  impeachment, 
in  a  Supreme  Court,  Superior  Courts,  justices  of  the 
peace,  and  such  inferior  courts  as  the  Legislature  may 
establish  in  any  incorporated  city  or  town,  or  city  and 
county. 
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Branches  of  judiciar7— Each  branch  has  Its  functions,  ana  eacn  is 
beyond  the  control  of  the  other-^  Cat  43;  id.  239;  and  the  Legislature 
cannot  confer  on  one  court  the  functions  of  another—^  id.  230:  but 
see  30  id.  580.  The  only  case  is  where  the  court  cannot  afford  the  re- 
lief sought— 8  Cal.  26;  id.  34;  id.  620;  9  id.  607;  but  two  or  more  coui'ts 
may  have  concurrent  jurisdiction  over  same  parties  and  subject-mat- 
ter—30  id.  680.  The  judgment  of  court  which  first  acquires  jurisdic- 
tion cannot  be  Interfereu  with— 21  Gal.  438. 

Inferior  courts.— The  Municipal  Criminal  Court  of  San  Francisco  is 
a  constitutional  court-39  Cal.  617;  41  id.  129;  52  id.  220. 

Justices  of  peace.— Their  jurisdiction  is  exclusive  as  to  misdemean- 
ors, where  no  indictment  is  found— 53  Cal.  412.  They  m^  punish  for 
contempt— 47  Cal.  131.  They  are  inferior  courts.  In  favor  of  whose  juris- 
diction nothing  can  be  assumed— 55  CaL  217:  12  Cal.  283:  23  CaL  401;  33 
Cal.  318:  34  Can  321. 

City  Oriminal  Ooort  of  San  Francisco.— Is  a  court  of  record— 52 
Cal.  222. 

Police  Oonrt  of  San  Francisco.— Intendments  in  favor  of  its  judg- 
ments in  certain  case&— 43  Cal.  457.  It  possesses  the  same  powers  and 
jurisdiction  as  is  or  may  be  conferred  by  law  upon  justices  of  the 
peace— 47  Cal.  127.  It  is  an  inferior  court,  and  eversrthing  should  ap- 
pear in  its  proceedings  to  give  it  jurisdiction  and  justify  its  judgment 
—5  Cranch,  174 ;  55  CsJ.  216 ;  criticising— 45  Cal.  455.  Jurisdictional  facts 
must  be  set  forth  on  the  records— 34  CaL  821. 

Art.  VT,  §  4.  The  Supreme  Conrt  shall  have  appellate 
jurisdiction  •  *  *  in  all  criminal  cases  prosecuted  by 
indictment  or  information,  in  a  court  of  record,  on  ques- 
tions of  law  alone.  •  *  •  Each  of  the  justices  shall 
have  power  to  issue  writs  of  habeas  corpus  to  any  part  of 
the  State,  upon  petition  by  or  on  behalf  of  any  person 
held  in  actual  custody,  and  may  make  such  writs  return- 
able before  himself,  or  the  Supreme  Court,  or  before  any 
Superior  Court  in  the  State,  or  before  any  judge  thereof. 

Appellate  jurisdiction.— The  Supreme  Court  has  no  jurisdiction  in 
criminal  cases  of  a  less  degree  than  felony— 5  Cal.  295;  7  Id.  140;  id.  166; 
9  Id.  85;  16  id.  187:  20  id.  117;  29  id.  459;  30  id.  98;  31  id.  565;  53  id.  427. 
It  has  no  jurisdiction  in  a  criminal  case  involving  validity  of  a  tax— 30 
Cal.  98.  It  has  jurisdiction  on  appeal  on  questions  of  law  alone— 55  Cal. 
185. 

Habeas  corpus.— 52  CaL  220. 

Art.  VI,  §  5.  The  Superior  Courts  shall  have  original 
jurisdiction  *  *  *  in  all  criminal  cases  amounting  to 
felony,  and  cases  of  misdemeanor  not  otherwise  provided 
for.  •  •  •  They  shall  have  appellate  jurisdiction  in 
such  cases  arising  in  justices'  and  other  inferior  courts, 
in  their  respective  counties,  as  may  be  prescribed  by  law« 
•   •   •    Said  courts,  and  their  judges,  shall  have  power  to 
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issue  writs  of  Tiaheas  corpus^  on  petition  by,  or  on  behalf  of 
any  person  in  actual  custody,  in  their  respective  counties. 

Original  jiirisdiction.— District  Courts  (Superior Courts)  have  juris- 
diction  of  actions  to  prevent  extortion-— 45  CaL200.  Tliey  liave  juris- 
c  ictlon  to  order  accused  to  answer  a  criminal  charge— 51  Cal.  376;  and 
whether  such  order  is  erroneous  or  irregular,  cannot  be  considered  on 
habeas  corpus— id. ;  35  id.  100 ;  52  id.  220.  Superior  Courts,  as  successors 
o{  District  Courts,  can  enforce  the  ludgment  rendered  by  the  latter 
courts— 54  Cal.  184.  See  Const.  Cal.  art.  xxii,  §  3.  They  have  Jurisdiction 
on  habeas  eorpuSf  and  all  process  uecessaiy  to  enforcement  of  their 
ludgments  after  afiOrmatiou  on  appeal— 54  Cfal.  344 ;  43  id.  457.  A  judge 
In  one  district  may  hold  court  in  another  district— 1  Cal.  3»0;  2  id.  107. 

County  Courts  ( Superior  Courts )  are  courts  of  general  criminal 
lurisdlction— 27  Cal.  65.  This  section  confers  appellate  jurisdiction  on 
Superior  Courts,  when  mode  and  means  of  appeal  are  provided— 41 
CaL  129.  The  jurisdiction  of  County  Courts  extends  to  inquiries  by  in* 
tervention  of  grand  Juries— 53  Cal.  412. 

Adjonmment.-By  the  Act  of  March  1st,  1864,  a  district  judge  may 
adjourn  a  general  term  in  one  county  over  an  intervening  term  in  an- 
other county;  and  the  Act  of  1863,  p.  333,  was  Intended  to  prevent  the 
loss  of  a  term,  if  the  judge  did  not  appear  on  the  day  appointed— 12 
Cal.  20. 

Art.  VI,  §  19.    Judges  shall  not  charge  juries  with 

respect  to  matters  of  fact,  but  may  state  the  testimony 

and  declare  the  law. 

Instmctions.— Court  may  instruct  jury  that  testimony  tends  to  prove 
the  matter— 49  Cal.  560:  may  state  evidence  and  declare  law,  but  not 
express  opinion  on  weight  of  evidence— 17  id.  166:  18  id.  376;  22  id.  213; 
24  id.  505 :  27  id.  509;  34  id.  663 :  36  id.  255.  It  should  not  instruct  on  con- 
troverted  facts— 51  Gal.  688 ;  or  charge  that  the  existence  of  a  fact  raises 
a  presumption  of  existence  of  another  fact— 51  Cal.  603;  52  id.  315;  54 
id.  63;  51  id.  589. 

Art.  XX,  §  2.  Any  citizen  of  this  State  who  shall, 
after  the  adoption  of  this  Constitution,  fight  a  duel  with 
deadly  weapons,  or  send  or  accept  a  challenge  to  fight  a 
duel  with  deadly  weapons,  either  within  this  State  or  out 
of  it,  or  who  shall  act  as  second,  or  knowingly  aid  or  as- 
sist in  any  manner  those  thus  offending,  shall  not  be  al- 
lowed to  hold  any  office  of  profit,  or  to  enjoy  the  right  of 
sofErage  under  this  Constitution. 

Disfiranchisement  Is  not  a  cruel  personal  punishment  within  the 
Inhibition  of  the  Constitution— 3  Smith,  Pa.  112.   See  28  Ind.  393. 

Art.  XX,  §  10.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  State  who  shall 
have  been  convicted  of  having  given  or  offered  a  bribe  to 
procure  his  election  or  appointment. 


AN  ACT  TO  ESTABLISH  A  PENAL  CODE, 

CApproved  February  14th,  18720 


The  People  of  the  State  of  Cdlifomia,  repreeerUed  in  Senate 
and  Assembly,  do  enact  as  follows: 

TITLE  OF  TEO:  ACT. 

1.    This  Act  shall  be  known  as  The  Pskal  Code  or 
Calzfobnia.  and  is  divided  into  Three  Farts,  as  follows: 

I— Of  Chimes  and  PmnsHMSNTs. 
n— Of  CBiMnrAL  Peogedube. 
UX— Of  thb  State  Prison  and  Countt  Jails. 
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2.  When  this  act  takes  effect. 

8.  Not  retroactive.  / 

4.  Constniction  of  the  Penal  Ck>de. 

5.  Provisions  similar  to  existing  laws,  how  constmed. 

6.  Effect  of  Code  upon  past  offenses. 

7.  Certain  terms  defined  in  the  senses  In  which  they  are  used  In 
this  Code. 

8.  What  intent  to  defraud  is  sufficient. 

9.  Civil  remedies  preserved. 

10.  Proceedings  to  impeach  or  remove  officers  and  others  preserved. 

11.  Authority  of  courts-martial  preserved.    Courts  of  Justice  to 
punish  for  contempts. 

12.  Of  sections  declaring  crimes  punishable.   Duty  of  court. 

13.  Punishments,  how  determined. 

14.  Witness'  testimony  may  be  read  against  him  on  prosecution  for 
perjury. 

16.  *'  Crime  **  and  "  public  offense  "  defined. 

16.  Crimes,  how  divided. 

17.  Felony  and  misdemeanor  defined. 

18.  Punishment  of  felony,  when  not  otherwise  prescribed. 

19.  Punishment  of  misdemeanor,  when  not  otherwise  prescribed.  . 

20.  To  constitute  crime  there  must  be  unity  of  act  and  intent. 

21.  Intent,  how  manifested,  and  who  considered  of  sound  mind. 

22.  Drunkenness  no  excuse  for  crime.  When  it  may  be  considered. 

23.  Certain  statutes  specified  as  continuing  in  force. 

24.  This  act,  how  cited. 

2.  This  Code  takes  effect  at  twelve  o'clock,  noon,  on 
he  first  day  of  January,  eighteen  hundred  and  seventy- 
hree. 

3.  No  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. 

Oonstraction.—  The  Code  is  not  retrospective,  unless  so  express- 
ed—4  Cal.  136;  2  WalL  328:  2  Cranch,  273;  Id.  366;  3  id.  399;  2  Oall.  139: 
Id.  204;  1  Bay.  179;  1  Blackf.  220;  4  Const.  S.  C.  384;  1  Ala.  226;  6 
Johns.  101;  7fd.474;  3  Me.  326;  11  Mass.  396;  3  N.  H.  473;  4  id.  19;  6  Id. 
109:  4  Serg.  &  B.  401 ;  13  id.  256.  It  is  competent  in  the  I<eglslature  to 
make  a  statute  retroact— 1  CaL  65;  39  Id.  3(».  So,  as  to  acts  concerning 
appeals— 28  CaL  320. 

[24] 
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4.  The  rule  of  the  common  law,  that  penal  stat- 
utes are  to  be  strictly  construed,  has  no  application  to 
this  Code.  All  its  provisions  are  to  be  construed  accord- 
ing to  the  fair  import  of  their  terms,  with  a  view  to  effect 
its  object  and  to  promote  justice. 

Common-law  rule  abrogated— 45  CaL  431;  49  id.  70;  46  Id.  117. 

Reasonable  construction.— The  reasonable  sense  designed  by  tbe 
Legislature  must  be  applied— 8  How.  41;  7  Peters,  164;  8  wash.  C.  C. 
209;  4  Denio,  235:  1  Ired.  121;  2  Leigh,  741;  2  Md.  810:  33  Me.  369:  2 
McCord,483;  8  Mass.  1U7:  4  Pick.  233;  15  Wend.  147;  3  berg.  &  B.207; 
2  Va.  Cas.  228. 

5.  The  provisions  of  this  Code,  so  far  as  they  are 
substantially  the  same  as  existing  statutes,  must  be  con- 
strued as  continuations  thereof,  and  not  as  new  enact- 
ments. 

6.  No  act  or  omission  commenced  after  twelve  o'clock, 
noon,  of  the  day  on  which  this  Code  takes  effect  as 
a  law,  is  criminal  or  punishable,  except  as  prescribed 
or  authorized  by  this  Code,  or  by  some  of  the  statutes 
which  it  specifies  as  continuing  in  force  and  as  not  af- 
fected by  its  provisions,  or  by  some  ordinance,  municipal, 
county,  or  township  regulation,  passed  or  adopted  under 
such  statutes,  and  in  foi«.-e  when  this  Code  takes  effect. 
Any  act  or  omission  commenced  prior  to  that  time  may 
be  inquired  of,  prosecuted,  and  punished  in  the  same 

manner  as  if  this  Code  had  not  been  passed. 

Efibct  on  past  offenses.  —Where,  by  subsequent  statute,  the  pun- 
ishment is  increased,  it  is  ear  post  jaetOf  and  inoperative— Const.  U. 
S.  art.  I.  S  10,  subd.  1 ;  46  Gal.  117;  3  DaU.  386;  6  Cranch,  87, 138;  other- 
wise, where  punishment  is  diminl8bed->22  N.  T.  95:  21  Pick.  492;  8 
Cband.  109:  l^lackf.  193;  7  Tex.  69.  Increased  punishment  for  a  sub- 
sequent offense  may  be  imposed— 45  Cal.  490;  47  id.  113;  see  Desty's 
Crfm.  Law,  $  46  d,  p.  125;  and  this  is  not  punishment  for  the  first  of- 
fense—People V.  Stanley,  47  Cal.  114.  If  a  statute  is  changed  subse- 
qnent  to  commission  of  offense,  the  punishment  is  regulated  by  the 
prior  law— 7  Cal.  356;  but  statutes  changing  the  forms  of  procedure 
are  not  ex  post  facto  law»-46  CaL  118.  See  Ex  Post  Faoto,  onto. 
Const.  Provis. 

7.  Words  used  in  this  Code  in  the  present  tense  in- 
clude the  future  as  well  as  the  present;  words  used  in  the 
masculine  gender  include  the  feminine  and  neuter;  the 
singular  number  includes  the  plural,  and  the  plural  the 
singular;  the  word  person  includes  a  corporation  as  well 

Pek.  Gods.— 8. 
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as  a  natural  person;  writing  includes  printing;  oath  in- 
cludes affirmation  or  declaration;  and  every  mode  of 
oral  statement  under  oath  or  affirmation  is  embraced  by 
the  term  "testify,"  and  every  written  one  in  the  term 
''depose";  signature  or  subscription  includes  mark, 
when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness.  The  following  words,  also,  have  in 
this  Code  the  signification  attached  to  them  in  this  sec- 
tion, unless  otherwise  apparent  from  the  context: 

First.  The  word  "  willfully,"  when  applied  to  the  in- 
tent with  which  an  act  is  done  or  omitted,  implies  simply 
a  purpose  or  willingness  to  commit  the  act,  or  make  the 
omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  ad- 
vantage. 

Second,  The  words  "neglect,"  "negligence,"  "negli- 
gent," and  "  negligently,"  import  a  want  of  such  atten- 
tion to  the  nature  or  probable  consequences  of  the  act  or 
omission  as  a  prudent  man  ordinarily  bestows  in  acting 
in  his  own  concerns. 

Third.  The  word  "  corruptly  "  imports  a  wrongful  de- 
sign to  acquire  or  cause  some  pecuniary  or  other  advant- 
age to  the  person  guilty  of  the  act  or  omission  referred  to, 
or  to  some  other  person. 

Fourth.  The  words  ** malice"  and  "maliciously"  im- 
port a  wish  to  vex,  annoy,  or  injure  another  person,  or  an 
intent  to  do  a  wrongful  act,  established  either  by  proof  or 
presumption  of  law. 

F^fth,  The  word  "knowingly"  imports  only  a  knowl- 
edge that  the  facts  exist  which  bring  the  act  or  omission 
within  the  provisions  of  this  Code.  It  does  not  require 
any  knowledge  of  the  imlawfulness  of  such  act  or  omis- 
sion. 

Sixth,  The  word  "bribe"  signifies  anything  of  value 
or  advantage,  present  or  prospective,  or  any  promise  or 
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undertaking  to  give  any,  asked,  given,  or  accepted,  with 
a  oorrnpt  intent  to  inflnence,  unlawfully,  the  person  to 
whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
public  or  official  capacity. 

Seventh.  The  word  "  yessel,"  when  used  with  reference 
to  shipping,  includes  ships  of  all  kinds,  steamboats,  ca- 
nal-boats, barges,  and  every  structure  adapted  to  be 
navigated  from  place  to  place  for  the  tran8XK>rtation  of 
merchandise  or  persons. 

Eighth,  The  jrords  "peace  officer"  signify  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  sev- 
enteen of  this  Code. 

Ninth.  The  word  "magistrate"  signifies  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  eight 
of  this  Code. 

Tenth.  The  word  "property"  includes  both  real  and 
personal  property. 

Eleventh.  The  words  **  real  property  "  are  coextensive 
with  lands,  tenements,  and  hereditaments. 

Twelfth.  The  words  "  personal  property "  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of 
debt. 

Thirteenth.  The  word  "  month "  means  a  calendar 
month,  unless  otherwise  expressed. 

Fourteenth.    The  word  '*  will "  includes  codicils. 

Fifteenth.  The  word  "  writ "  signifies  an  order  or  pre- 
cept in  writing,  issued  in  the  name  of  the  people,  or  of  a 
court  or  judicial  officer,  and  the  word  "  process  "  a  writ 
or  summons  issued  in  the  course  of  judicial  proceedings. 

Sixteenth .  Words  and  phrases  must  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  lan- 
guage; but  technical  words  and  phrases,  and  such  others 
as  may  have  acquired  a  peculiar  and  appropriate  mean- 
ing in  law,  must  be  construed  according  to  such  peculiaz 
and  appropriate  meaning. 

Seventeenth.  "Words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons,  are  construed  aa 
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giving  such  authority  to  a  majority  of  them,  unless  it  be 
otherwise  expressed  in  the  act  giving  the  authority. 

Eighteenth,  When  the  seal  of  a  court  or  public  officer 
is  required  by  law  to  be  affixed  to  any  paper,  the  word 
'*  seal"  includes  an  impression  of  such  seal  upon  the  pa- 
per alone,  or  upon  any  substance  attached  to  the  paper 
capable  of  receiving  a  visible  impression.  The  seal  of  a 
private  person  may  be  made  in  like  manner,  or  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
his  name. 

Nineteenth,  The  word  "  State,"  when  applied  to  the 
different  parts  of  the  United  States,  includes  the  District 
of  Columbia  and  the  Territories,  and  the  words  **  United 
States  "  may  include  the  District  and  Territories.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

8uhd.  1.  Willfnlly  means  designedly,  intentionally— 37  Ala.  154; 
9  Met.  268:  yet  it  frequently  signifies  an  evil  intent  without  Justifiable 
excuse— 10  Ala.  928;  3  £ng.  451 ;  5  Whart.  427;  12  Ad.  &  E.  629. 

8ubd,  2.  Acts  of  omission,  as  well  as  acts  of  commission,  may  be 
negligent— 2  Blatchf.  628;  5  McLean,  242. 

Criminal  negligence  is  an  unlawful  act  done  carelessly  or  a  lawful 
act  done  without  due  caution— 7  Ga.  13;  4  Mason,  605;  11  Humph.  159; 
6  B.  Mon.  170:  Anth.  208;  or  an  omission  of  a  legal  duty— 2  Blatchf.  528; 
6  McLean,  242. 

8ubd,  4.  Malice  is  ill-will  against  a  person— 34  Cal.  48;  36  id.  255.  In 
its  legal  sense  it  is  an  imlawful  act  done  intentionally,  without  Just 
cause  or  excuse— 34  Cal.  48;  36  id.  255:  3  Story,  7;  i  Sum.  394;  2  id.  586; 
3 Mason,  102;  4  id.  115;  6  id.  192;  23  Mo.  287;  122  Mass.  19;  12  Fla.  117; 
2  Bich.  179;  2  Dev.  426. 

Subd,  6.   Any  valuable  thing  is  a  bribe— 10  Iowa,  212. 

Suhd,  16.  Oonstruction  of  terms.— Resort  must  be  bad  to  the  nat- 
xodl  signification  of  the  words— 84  111.  G26.  Words  are  to  oe  taken  in 
their  natural  and  obvious  sense,  and  not  in  a  sense  unreasonably  re- 
stricted or  enlarged— 1  Wheat.  804;  27  N.  Y.  40O;  and  the  peculiar  sense 
in  which  a  word  is  used  is  to  be  detemihied  by  the  context— 5  Peters, 
1;  8  id.  591.  The  word  person  includes  corporations— 24  Ohio  St.  611; 
23  Ind.  362.    See  126  Mass.  61 ;  74  N.  Y.  302. 

8.  Whenever,  by  any  of  the  provisions  of  this  Code, 
an  intent  to  defraud  is  required  in  order  to  constitute  any 
offense,  it  is  sufficient  if  an  intent  appears  to  defraud  any 
person,  association,  or  body  politic  or  corporate,  what- 
ever. 

9.  The  omission  to  specify  or  aifirm  in  this  Code  any 
liability  to  damages,  penalty,  forfeiture,  or  other  remedy 
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imposed  by  law,  and  allowed  to  be  recovered  or  enforced 
in  any  civil  action  or  proceeding,  for  any  act  or  omission 
declared  punishable  herein,  does  not  affect  any  right  to 
recover  or  enforce  the  same. 

10.  The  omission  to  specify  or  affirm  in  this  Code 
any  ground  of  forfeiture  of  a  public  office,  or  other  trust 
or  special  authority  conferred  by  law,  or  any  power  con- 
ferred by  law  to  impeach,  remove,  depose,  or  suspend 
any  public  officer  or  other  person  holding  any  trust,  ap- 
pointment, or  other  special  authority  conferred  by  law, 
does  not  affect  such  forfeiture  or  power,  or  any  proceed- 
ing authorized  by  law  to  carry  into  effect  such  impeach- 
ment, removal,  deposition,  or  suspension. 

11.  This  Code  does  not  affect  any  power  conferred 
by  law  upon  any  court-martial,  or  other  military  author- 
ity or  officer,  to  impose  or  inflict  punishment  upon  offend- 
ers; nor  any  power  conferred  by  law  upon  any  public 
body,  tribunal,  or  officer,  to  impose  or  inflict  punishment 
for  a  contempt. 

12.  The  several  sections  of  this  Code  which  declare 
certain  crimes  to  be  punishable  as  therein  mentioned,  de- 
volve a  duty  upon  the  court  authorized  to  pass  sentence, 
to  determine  and  impose  the  punishment  prescribed. 

13w  Whenever  in  this  Code  the  punishment  for  a 
crime  is  left  undetermined  between  certain  limits,  the 
punishment  to  be  Inflicted  in  a  particular  case  must  be 
determined  by  the  court  authorized  to  pass  sentence, 
within  such  limits  as  may  be  prescribed  by  this  Code. 

14.  The  various  sections  of  this  Code  which  declare 
that  evidence  obtained  upon  the  examination  of  a  person 
as  a  witness  cannot  be  received  against  him  in  any  crim- 
inal proceeding,  do  not  forbid  such  evidence  being  proved 
against  such  person  upon  any  proceedings  founded  upon 
a  charge  of  perjury  committed  in  such  examination. 

15.  A  crime  or  public  offense  is  an  act  committed  ox 
<imitted  in  violation  of  a  law  forbidding  or  commanding 
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it,  and  to  which  is  annexed,  upon  conviction,  either  of 
the  following  punishments : 

First.     Death. 

Second.  Imprisonment. 

Third.    Fine. 

Fourth.  Bemoval  from  office;  or, 

Fifth.     Disqualification  to  hold  and  enjoy  any  office 

of  honor,  trust,  or  profit  in  this  State. 

Orime  defined— 7<i  HI.  218.  It  includes  erery  offense  made  pun- 
ishable by  law— 24  How.  99.  See  Desty's  Grim.  jLaw,  %  I  a.  Puulsli- 
rnent— see  id.  cbap.  viii,  §§  46-69. 

16.  Grimes  are  divided  into : 
First.     Felonies;  and. 
Second.  Misdemeanors. 

Division  of  crimes  Into  felonies  and  misdemeanors— see  Deety's 
Grim.  Law,  S  2  a. 

17.  A  felony  is  a  crime  which  is  punishable  with 

death,  or  by  imprisonment  in  the  State  prison.    Every 

other  crime  is  a  misdemeanor.    When  a  crime  punishable 

by  imprisonment  in  the  State  prison  is  also  punishable 

by  fine  or  imprisonment  in  a  county  jail,  in  the  discretion 

of  the  court,  it  shall  be  deemed  a  misdemeanor  for  all 

purposes  after  a  judgment  imposing  a  punishment  other 

than  imprisonment  in  the   State   prison.     [Approved 

March  7th,  1874.] 

Felony  defined-20  Cal.  117;  7  Blackf.  186;  8  Id.  489;  58  Ga.  200;  S 
Tex.  Ct.  App.  114. 

Discretion  of  court  as  to  punishment  — 6  Cal.  245;  56  6a.  545;  53 
id.  200.  But  the  discretion  given  in  some  caises  to  assess  a  lighter  pun- 
ishment  does  not  reduce  the  grade  of  the  offense— 7  Mo.  83;  id.  293;  19 
Id.  224;  9  id.  730;  44  Cal.  96.  In  some  States  the  statute  directs  the  Jury 
to  assess  the  punishment,  and  in  others  a  division  of  the  responsibility 
Is  provided  for.   See  Desty's  Grim.  Law,  S  46  b. 

18.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
felony  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years. 

19.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
misdemeanor  is  punishable  by  imprisonment  in  a  county 
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]ail  not  exceeding  six  months,  or  by  a  fine  not  exceeding 
five  hnndied  dollars,  or  by  both. 

Pnniihineiit  for  misdemeanor.  —  1  QaU.  488;  I  Bsfw.  !?•.  See 
Deety's  Crim.  Law,  S  61  a. 

20.  In  every  crime  or  public  offense  there  most  exist 
a  onion,  or  joint  operation  of  act  and  intent,  or  cximinal 

negligence. 

There  mnst  be  a  joint  operation  of  act  and  intent— 29  CaL  679; 
14 Id.  183;  62  Ala.  393;  68  id.  390:  9  Ark.  42;  2  B.  Mon.  419;  1  Dev.  A  B. 
121;  38  Ga.  607;  76IU.218;  8  Ind.  290:  20  Johns.  427;  2  Mau.  138;  60  Pa. 
St  10;  10  Vt.  358.  See  Desty's  Crim.  Law,  §  5  a.  See  poU,  notes 
under  S  22. 

21.  The  intent  or  intention  is  manifested  by  the  clr- 
cmnstances  connected  with  the  offense,  and  the  soond 
mind  and  discretion  of  the  accused.  All  persons  are  of 
sound  mind  who  are  neither  idiots  nor  lunatics,  nor  af- 
fected with  insanity. 

Intent  inferred  from  acts— 76  DL  218;  1  Colo.  436;  68  Ala.  429;  60  Tt. 
316.  See  I>eety'e  Crim.  Law,  g  6  a. 

Presumption  from  acts.— The  law  presmnes  that  the  natural,  neces- 
sary, and  even  probable  consequences  were  intended  by  the  doer  of 
the  act,  if  of  eonnd  mind.  See  Desty's  Crim.  Law,  S  6  a. 

Responsibility  for  crime  —  see  Desty's  Crim.  Law»  S  23  a.  Test 
of-id.  S  23  a.    Idiocy,  in  what  consists-id.  S  24  a.   Insanity— id.  S  26. 

Bmden  of  proof.— The  burden  of  proof  of  insanity  Is  on  him  who 
pleads  it— People  «.  Bell,  49  CaL  488.   See  Desty's  Crim.  Law,  S  29  a. 

22.  No  act  committed  by  a  person  while  in  a  state  of 
Toluntary  intoxication  is  less  criminal  by  reason  of  his 
haying  been  in  such  condition.  But,  whenever  the  act- 
ual existence  of  any  particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in 
determining  the  purpose,  motive,  or  intent  with  which 

he  committed  the  act. 

Voluntary  intozloation  is  no  excuse  for  crime— 21  CaL  645;  27  id, 
614;  43  id.  362.   See  Desty's  Crim.  Law,  S  26  a. 

lAay  be  considered  by  jury,  as  to  degree  of  the  crime,  and  In  mltl- 
gttiou  of  the  offense— see  Desty's  Crim.  Law,  S  27  a. 

Arailable,  in  rebuttal  of  malice— see  Desty's  Crim.  Law,  S  37  b; 
or  to  disprove  criminal  Intent— id.  S  27  c 

luTolnntary  intoadcation,  may  excuse— see  Desty's  Crim.  Law, 
S  28  a.   So  of  insanity  produced  by  intoxication— id.  i  28  b. 

Burden  of  proof  is  on  him  who  pleads  it— 48  CaL  488.   See  Desty^ 

Ctim.Law,Sa)a> 
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23.  Nothing  in  this  Code  affects  any  of  the  provisions 
of  the  following  statutes,  but  such  statutes  are  recognized 
as  continuing  in  force,  notwithstanding  the  provisions  of 
the  Codes,  except  so  far  as  they  have  been  repealed  or  af- 
fected by  subsequent  laws: 

First  All  acts  incorporating  or  chartering  municipal 
corporations,  and  acts  amending  or  supplementing  such 
acts. 

Second.  All  acts  consolidating  cities  and  counties,  and 
acts  amending  or  supplementing  such  acts. 

Third.  All  acts  for  funding  the  State  debt,  or  any  part 
thereof,  and  for  issuing  State  bonds,  and  acts  amending 
or  supplementing  such  acts. 

Fourth.  All  acts  regulating  and  in  relation  to  rhodeos. 

Fifth.     All  acts  in  relation  to  judges  of  the  plains. 

8^th.  All  acts  creating  or  regulating  boards  of  water 
commissioners  and  overseers  in  the  several  townships 
or  counties  of  the  State. 

Seventh.  All  acts  in  relation  to  a  branch  State  prison. 

Eighth.  An  act  for  the  more  effectual  prevention  of 
cruelty  to  animals,  approved  March  thirtieth,  eighteen 
hundred  and  sixty-eight. 

Ninth,  An  act  for  the  suppression  of  Chinese  houses 
of  ill-fame,  approved  March  thirty-first,  eighteen  hundred 
and  sixty-six. 

Tenth.  An  act  relating  to  the  Home  of  the  Inebriate 
of  San  Francisco,  and  to  prescribe  the  powers  and  duties 
of  the  board  of  managers  and  the  ofScers  thereof,  ap- 
proved April  first,  eighteen  hundred  and  seventy. 

Eleventh.  An  act  concerning  marks  and  brands  in  the 
county  of  Siskiyou,  approved  March  twentieth,  eighteen 
hundred  and  sixty-six. 

Twelfth.  An  act  to  prevent  the  destruction  of  fish  in 
the  waters  of  Bolinas  Bay,  in  Marin  County,  approved 
March  thirty-first,  eighteen  hundred  and  sixty-six. 

Thirteenth.  An  act  concerning  trout  in  Siskiyou  Coun- 
ty, approved  April  second,  eighteen  hundred  and  sixty-six. 


83  PBELZMCCA&T  PBOV1SION8.  §  24 

Fourteenth.  An  act  to  prevent  the  destmetion  of  flsh 
in  Napa  Biver  and  Sonoma  Creek,  approved  January 
twentj-ninthy  eighteen  hundred  and  sixty-eight. 

Fifteenth,  An  act  to  prevent  the  destruction  of  fish  and 
game  in,  upon,  and  around,  the  waters  of  Lake  Merritt  or 
Peralta,  in  the  county  of  Alameda,  approved  March  eight- 
eenth, eighteen  hundred  and  seventy. 

Sixteenth.  An  act  to  regulate  salmon  fisheries  in  Eel 
Biver,  in  Humboldt  County,  approved  April  eighteenth, 
eighteen  hundred  and  fifty-nine. 

Seventeenth.  An  act  for  the  better  protection  of  stock- 
raisers  in  the  counties  of  Fresno,  Tulare,  Monterey,  and 
Mariposa,  approved  March  twentieth,  eighteen  hundred 
and  sixty-fiix. 

Eighteenths  An  act  concerning  oysteiv^  approved  April 
twenty-eightb,  eighteen  hundred  and  fifty-one. 

Nineteenth,  An  act  concerning  oyster-beds,  approved 
April  second,  eighteen  hundred  and  sixty-six. 

Twentieth.  An  act  concerning  gas  companies,  approved 
April  fourth,  eighteen  hundred  and  seventy. 

24.  This  act,  whenever  cited,  enumerated,  referred  to, 
or  amended,  may  be  designated  simply  as  Thb  Penaii 
CoDB,  adding,  when  necessary,  the  number  of  the  section* 


PART   I. 


OF  CRIMES  AND  PUNISHMENTS. 

(ISae-ooa) 

[as] 
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TITLE  I. 

Of  Persona  liable  to  Pnnlflhment  for  Crime. 

S  28.   Who  are  capable  of  committing  crimes. 
S  27.   Who  are  liable  to  punishment. 

26.  All  persons  are  capable  of  committing  crimes  ex* 
eept  those  belonging  to  the  following  classes: 

1.  Children  under  the  age  of  fourteen,  in  the  absence  of 
clear  proof  that  at  the  time  of  committing  the  act  charged 
against  them,  they  knew  its  wrongfulness; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  fi^ct  or  made  the  omission 
charged  under  an  ignorance  or  mistake  of  fact,  which  dis- 
proves any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without  be- 
ing conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omission 
charged  through  misfortune  or  by  accident,  when  it  ap- 
pears that  there  was  no  eTU  design,  intention,  or  culpable 
negligence ; 

7.  Married  women  (except  for  felonies)  acting  under  the 
threats,  command,  or  coercion  of  their  husbands; 

&  Persons  (unless  the  crime  be  punishable  with  death) 
who  committed  the  act  or  made  the  omission  charged 
under  threats  or  menaces  sufficient  to  show  that  they  had 
reasonable  cause  to,  and  did  believe  their  lives  would  be 
endangered  if  they  refused.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

8ubd.  1.  Oonclnsive  presumption  of  incapaoitf  for  crime  of  in- 
fimts  under  seven  year»-d  Hill»  479;  13  Bush,  230;  14  Com.  B.  N.  S. 
43S;  Plow.  19.   See  Desty's  Crim.  Law,  §  21. 

Bebnttable  presumption  of  incapacity  of  children  between  seven 
SDd  fourteen— 31  Ala.  323;  10  Allen,  398;  5Halst.l63:  9  Humph.  175;  7 
Jones,  (N.C.)  61;  2  Tenn.79:  41  YLSdlii  13  Ired.181;  13  Bush,  230;  1 

Pxv.  Cods.— 4. 
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Lead.  C.  G.  71;  4  Car.  AT.  226;  1  Cox  C.  C.  260.   Desty's  Crim.  Law,  f 
22  a. 

/9uM.  3.  Idiocy,  in  what  con8i8t8~24  Ind.  231;  14  Mass.  207;  8 
Jouea,  (N.  C.)  136;  2  Va.  Cas.  132:  17  Ala. 434;  6  McLean,  121;  6  Parker 
Cr.  B.  43;  Desty's  Crim.  Law,  S  24  a. 

Subd.  3.  Lnnatics  and  insane  person»-<S  Cal.  543;  24  id.  230;  38 
Id.  456;  7  Met. 600;  1  Lead.  C. C.  94;  31  CaL  466.   See  Desty's  Crim.  Law» 

5  25,  et  seq. 

Subd,  4.  Ignorance^  or  mistake  of  fact,  may  relieve  flrom  respons- 
ibility for  crime— 2  McLean,  14;  2  Cash.  577;  9  W.  Ya.  559;  miless 
caused  by  carelessness  or  negligence— 1  Conn.  502;  2  Cosh.  677;  7 
Humph.  148:  24  Ind.  77;  id.  80;  2  McLean,  14;  7  Met.  500.  See  Desk's 
Crim.  Law,  S  35  a. 

Subd,  6.  Accident  or  misfortane,  as  an  excuse  for  crime— 89  Mass. 
541;  80  id.  592:  22Ga.479.    See  Desty's  Crim.  Law, »  30  a.  b. 

Subd,  7,  Married  women  under  coercion,  not  responsible  for 
crime— 11  Gray,  437;  97  Mass.  593;  103  Id  71;  1  Leach.  348;  1  Car. 

6  P.  116;  Dears.  &  B.  553;  2  Lew.  C.  C.  229.   See  Desty's  Crim.  Law,  S 
16  a. 

Subd.  8.  Direct  physical  compulsion,  exempts  from  punishment— 
2  Dall.  346:  4  Washfc.  C.  402;  8  Car.  A  P.  616;  7  Wall.  214;  9  W.  Ya.  358. 
But  threats  of  future  injury,  or  commands  from  any  other  than  a  hus- 
band, do  not  excuse— 18  St.  Tri.  391 ;  5  Car.  A  P.  133.  See  Desty's  Crim. 
Law,  S  32  b. 

27.  The  following  persons  are  liable  to  punishment 
under  the  laws  of  this  State: 

1.  All  persons  who  commit,  in  whole  or  in  part,  any 
crime  within  this  State; 

2.  All  who  commit  larceny  or  robbery  out  of  this  State, 
Jtnd  bring  to,  or  are  found  with  the  property  stolen  in,  this 
State; 

3.  All  who,  being  out  of  this  State,  cause  or  aid,  advise 
or  encourage,  another  person  to  commit  a  crime  within 

this  State,  and  are  afterwards  found  therein. 

Jurisdiction— 9  Key.  48;  3  Oreg.  115;  and  see  oases  cited  in  Desty's 

Crim.  Law,  S  55  a. 
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TITLE  n. 

Of  Parties  to  Crime. 

S  so.  dasslflcatlon  of  parties  to  crime. 

S  SI.  Who  are  principals. 

S  32.  Who  are  accessories. 

S  S3.  Punishment  of  accessories. 

30.  The  parties  to  crimes  are  classified  as : 

1.  Principals;  and, 

2.  Accessories. 

31.  All  persons  concerned  in  the  commission  of  a  crime, 
whether  it  be  felony  or  misdemeanor,  and  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  in  its  comioission,  or,  not  being  present,  have  advised 
and  encouraged  its  commission,  and  all  persons  coun- 
seling, advising,  or  encouraging  children  under  the  age  of 
fourteen  years,  lunatics  or  idiots,  to  commit  any  crime,  or 
who,  by  fraud,  contrivance,  or  force,  occasion  the  drunken- 
ness of  another  for  the  purpose  of  causing  him  to  com- 
mit any  crime,  or  who,  by  threats,  menaces,  command, 
or  coercion,  compel  another  to  commit  any  crime,  are  prin- 
cipals in  any  crime  so  conmiitted. 

Principals,  who  are.— A  principal  is  the  perpetrator  of  the  offense, 
or  one  who  is  actually  present,  aidingr  and  abetting— 5  Gal.  133;  10 
id. 68;  27  id.  340;  48 id.  24;  1  Brev.  385^5  Gta,.  346:  2t>  Ind.  495:  13  Ired. 
114;  12  Ohio  St.  214;  9  Pick.  496.  See  Desty's  Grim.  Law,  $  36  a.  As 
wikcipaU  in  the  second  degree  -48  Gal.  24 :  or  accessories  before  the  f<Kt^ 
Id.,  explainlniz  40  id.  129 ;  id.  141 :  39  id.  75 ;  32  id.  164.  See  JDesty's  Grim. 
Law,  $40  a.  instigation  to  crime,  id.  §40b;  or  aiders  and  abettors 
attbe  fact—48  Gal.  19;  id.  64;  see  Desty's  Grim.  Law,  S  37  a:  or  ac- 
compliees — id.  $  38  a.  Gonfederates  in  a  common  desian,  of  which 
the  offense  is  a  part,  are  all  principals— 47  Ind.  568;  13  mo.  382:  29  id. 
391;  9 Pick.  496:  12  Ohio  St.  146.  See  Desty's  Grim.  Law,  $  39  a.  It  is 
Dot  necessary  to  prove  tbat  one  of  two  conspirators  struck  the  fatal 
blow—49  Gal.  170;  nor  is  one  guiltless  because  tbe  one  he  kills  was  al- 
ready  mortally  wounded— 48  id.  64.  If  one  person  urges,  encourages, 
lids, or  assists  another  to  kill,  the  leg.al  presumption  is,  that  he  intends 
to  kill— 6  Pac.  Coast  L.  J.  681.  The  offense  of  the  accessory  before  the 
fact  is  committed  in  the  county  where  the  substantive  accessorial  acts 
areconsammated— 27  Gal.  340:  13  Bush,  142;  114  Mass.  3U7;  67  How.  Pr. 
342: 1  Parker  Gr.  B.  246.   See  Desty's  Grim.  Law,  S  40  c 
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32.  All  persons  who,  after  full  knowledge  that  a  fel- 
ony has  been  committed,  conceal  it  from  the  magistrate, 
or  harbor  and  protect  the  person  charged  with  or  convict- 
ed thereof,  are  accessories. 

Accessories  after  the  fact,  who  are— 28  Cal.  404;  42  Oa.  S2l;  1  Swan, 
183;  89  Miss.  702.  What  sufficient  to  create  liability— see  Desk's  Crim. 
Law,  S  44  a.   Legal  construction  of  liability— eee  id.  S  44  a. 

Guilty  of  a  substantive  crime— 40  CaL  899;  28 1(L404;  40  id.129.  See 
Desty's  Crlm.  Law,  S  45  a. 

33.  Except  in  cases  where  a  different  punishment  is 
prescribed,  an  accessory  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  two  years,  or  by  fine  not  exceeding  fire 
thousand  dollars. 
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TITLE  ni. 

Of  Offenses  against  the  Sovereignty  of  the  State. 

S  37.   Treason,  who  only  can  commit. 
S  88.   Misprision  of  treason. 

37.  Treason  against  this  State  consists  only  in  leyying^ 
war  against  it,  adhering  to  its  enemies,  or  giving  them 
aid  and  comfort,  and  can  be  committed  only  by  persons 
owing  allegiance  to  the  State.  The  punishment  of  trea- 
son shall  be  death. 

Treaaon  against  a  State  is  an  offense  at  common  law— 2  Arch.  Cr. 
Pr.  893,  and  is  so  recog^iized  in  the  Constitution  of  the  United  States- 
see  Const.  U.  S.  art.  iv,  S  2  (2). 

Citizens  of  a  State  owe  allegiance  to  such  State— 2  Craoch,  82;  2 
Kent,  42.  Even  though  they  be  alien  residents— 2  DalL  370;  5  Wheat. 
76.  See  Desty's  Crlm.  Law,  $  66  a. 

Levying  war,  what  constitutes— 2  Burr.  Tr.  401;  2  DalL  86;  id.  346; 
1  id.  35;  4  Cranch,  75;  2  WalL  Jr.  129;  11  Johns.  549.  See  Desty's  Crim. 
Law,  S  66  b. 

Adhering  to  enemies.— What  it  embraces— see  Desty's  Grim.  Law, 
S66C 

Poniahment  for  treason— see  Desty's  Crim.  Law,  S  68  a. 

3&  Misprision  of  treason  is  the  knowledge  and  con- 
cealment of  treason,  without  otherwise  assenting  to  or 
particix>ating  in  the  crime.  It  is  punishable  by  imprison- 
ment in  the  State  prison  for  a  term  not  exceeding  five 
years. 

Hisprijion  of  treason,  what  constttntes— see  Desty's  Crim.  Lawi 
$66d. 
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TITLE  IV. 


Of  Crimes  against  the  Elective  Franohisa. 

I  41.  Yiolation  of  election  laws  by  certain  offloen  a  felony. 

S  42.  Fraudulent  registration  a  felony. 

f  4S.   Refusal  to  be  sworn  or  to  answer  board  of  jodges. 

S  44.  Befusal  to  obey  summons  of  board. 

S  4ft.   Fraudulent  yoting. 

S  4ft.  Attempting  to  vote  without  being  quaUfled. 

S  47.  Procuring  illegal  voting. 

S  48.  Changing  ballots  or  altering  returns  by  electlOQ  ofllcen. 

S  49.   Inspectors  unfolding  or  marMng  tickets. 

S  M.   F(»gtng  or  altering  returns. 

i  51.  Adding  to  or  subtracting  from  votes  given. 

S  82.  Persons  aiding  and  abetting. 

S  63.   Intimidating,  corrupting,  deceiving,  or  deflraadlng  electors. 

S  M.   Furnishing  money  for  elections. 

S  6S.   Offers  to  procure  offices  for  electors. 

f  fift.   Communicating  such  offer. 

S  St.  Bribing  members  of  legislative  caucuses,  etc. 

S  ftft.  Preventing  public  meetings. 

S  89.  Disturbance  of  public  meetings. 

S  60.   Betting  on  elections. 

S  61.  Yiolation  of  election  laws  by  persons  not  offlcers. 

S  62.  Violation  of  election  laws  as  to  tickets. 

41.  Every  person  charged  with  the  performance  of  any 
duty,  under  the  provision  of  any  law  of  this  State  relating 
to  elections,  who  willfully  neglects  or  refuses  to  perform 
it,  or  who,  in  his  official  capacity,  knowingly  and  fraudu- 
lently acts  in  contravention  or  violation  of  any  of  the 
provisions  of  such  laws,  is,  unless  a  different  punishment 
for  such  acts  or  omissions  is  prescribed  by  this  Code,  pun- 
ishable by  iine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  exceeding  five  years, 

or  by  both. 
Oflbnses  by  election  offlcers— «ee  Desty's  Crim.  Law,  S  70  J. 
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42.  Every  person  who  willfully  causes,  procures,  or 
allows  himself  to  be  registered  in  the  great  register  of  any 
county,  knowing  himself  not  to  be  entitled  to  such  regis- 
tration, is  punishable  by  a  fine  not  exceeding  one  thou- 
sand dollars,  or  by  imprisonment  in  the  county  jail  or 
State  prison  not  exceeding  one  year,  or  by  both.  In  all 
cases  where,  on  the  trial  of  a  person  charged  with  any 
offense  under  the  provisions  of  this  section,  it  appears  in 
evidence  that  the  accused  stands  registered  in  the  great 
register  of  any  county,  without  being  qualified  for  such 
registration,  the  court  must  order  such  registration  to  be 
canceled. 

Frandxdent  registration  is  a  misdemeanor— 8  Blatchf .  48.  See  Eer. 
8Ut.  U.  S.  S  &512. 

43.  Every  person  who,  after  being  required  by  the 
board  of  judges  at  any  election,  refuses  to  be  sworn,  or 
being  sworn,  refuses  to  answer  any  pertinent  question, 
propounded  by  such  board,  touching  the  right  of  another 
to  vote,  is  guilty  of  a  misdemeanor.  [Approved  March 
dOth,  in  effect  July  1st,  1874.] 

44.  Every  person  summoned  to  appear  and  testify  be- 
fore any  board  of  registration,  who  willfully  disobeys 
such  summons,  is  guilty  of  a  misdemeanor. 

45.  Every  person  not  entitled  to  vote,  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once  at  any 
one  election,  or  knowingly  hands  in  two  or  more  tickets 
folded  together,  or  changes  any  ballot  after  the  same  has 
been  deposited  in  the  ballot-box,  or  adds,  or  attempts  to 
add,  any  ballot  to  those  illegally  polled  at  any  elec- 
tion, either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have 
been  counted;  or  adds  to,  or  mixes  with,  or  attempts  to 
a^d  to  or  mix  with,  the  ballots  lawfully  polled,  other  bal- 
lots, whUe  the  same  are  being  counted  or  canvassed,  or  at 
any  other  time,  with  intent  to  change  the  result  of  such 
election;   or  carries  away  or  destroys,  or  attempts  to 
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carry  away  or  destroy,  any  poll-lists,  or  ballots,  or  t-allot- 
box,  for  the  purpose  of  breaking  up  or  invalidatinf  such 
election,  or  willfully  detains,  mutilates  or  destro}'*  any 
election  returns,  or  in  any  manner  so  interferes  wi  h  the 
officers  holding  such  election  or  conducting  such  ca  'V^ss, 
or  with  the  voters  lawfully  exercising  their  rights  oi  vot- 
ing at  such  election,  as  to  prevent  such  election  or  canvass 
from  being  fairly  held  and  lawfully  conducted,  is  guilty 
of  a  felony. 

Right  to  vote,  not  dependent  on  citlzenship-Hsee  Desty's  Crlm.  Law, 
S70c. 

State  has  exclusiye  power  to  regulate  the  right  of  snffraffe— 43  CaL 
43;  1  Hughes,  448;  11  Blatchf.  200;  53  Pa.  St.  11^  1  McAr.  m. 

Illegal  voting— see  Desty's  Crlm.  Law,  S  70  e. 

Voting  twice— see  Id.  S  70  f .  When  a  person  Is  so  drunk  as  not  to 
be  able  to  form  an  intent,  he  cannot  be  convicted— 29  CaL  678.  The 
act  must  be  done  knowingly— id. 

46.  Every  person  not  entitled  to  vote,  who  fraudu- 
lently attempts  to  vote,  or  who,  being  entitled  to  vote,  at- 
tempts to  vote  more  than  once  at  any  election,  is  guilty  of 
a  misdemeanor. 

Attempts  to  defraud.— As  by  personating  another  who  has  lived, 
but  Is  at  the  time  dead— 14  Low.  Can.  Bep.  435:  Buss.  &  B.  324;  Bex  v. 
Craup,  id.  327 ;  and  it  is  not  necessary  that  the  false  personation  should 
prove  successful— 12  Week.  Bep.  310. 

47.  Every  person  who  procures,  aids,  assists,  counsels, 
or  advises  another  to  give  or  offer  his  vote  at  any  election, 
knowing  that  the  person  is  not  qualified  to  vote,  is  guilty 
of  a  misdemeanor. 

48.  Every  officer  or  clerk  of  election  who  aids  in  chang- 
ing or  destroying  any  poll-list,  or  in  placing  any  ballots 
in  the  ballot-box,  or  taking  any  therefrom,  or  adds,  or  at- 
tempts to  add,  any  ballots  to  those  legally  polled  at  such 
election,  either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have  been 
counted,  or  adds  to  or  mixes  with,  or  attempts  to  add  to 
or  mix  with  the  ballots  polled  any  other  ballots,  while 
the  same  are  being  counted  or  canvassed,  or  at  any  other 
time,  with  intent  to  change  the  result  of  such  election, 
or  allows  another  to  do  so,  when  in  his  power  to  prevent 
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it,  or  carries  away  or  destroys,  or  knowingly  allows  an- 
other to  carry  away  or  destroy  any  poll-list,  ballot-l)OZ,  or 
ballots  lawfully  polled,  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  two  nor  more  than  seven 
years. 

49.  Every  inspector,  judge,  or  clerk  of  an  election, 
who,  previous  to  putting  the  ballot  of  an  elector  in  the 
ballot-box,  attempts  to  find  out  any  name  on  such  ballot, 
or  who  opens  or  suffers  the  folded  ballot  of  any  elector 
which  has  been  handed  in  to  be  opened  or  examined  pre- 
vious to  putting  the  same  into  the  ballot-box,  or  who 
makes  or  places  any  mark  or  device  on  any  folded  ballot 
with  the  view  to  ascertain  the  name  of  any  person  for 
whom  the  elector  has  voted,  or  who,  without  the  consent 
of  the  elector,  discloses  the  name  of  any  person  which 
such  inspector,  judge,  or  clerk  has  fraudulently  or  ille- 
gally discovered  to  have  been  voted  for  by  such  elector,  is 
punishable  by  fine,  not  less  than  fifty  nor  more  than  five 
hundred  dollars. 

50.  Every  person  who  forges  or  counterfeits  returns  of 
an  election  purporting  to  have  been  held  at  a  precinct, 
town,  or  ward  where  no  election  was  in  fact  held,  or  will- 
fully substitutes  forged  or  counterfeit  returns  of  election 
in  the  place  of  the  true  returns,  for  a  precinct,  town,  or 
ward  where  an  election  was  actually  held,  is  punishable 
by  imprisonment  in  the  State  prison  for  a  term  not  less 
than  two  nor  more  than  ten  years. 

Certificate.— Making  a  false  certificate  of  the  result  of  an  election  la 
a  mlsdemeauor— 2  Dill.  219;  S.  C.  h>  Am.  Law  Beg.  737. 

51.  Every  person  who  willfully  adds  to  or  subtracts 
from  the  votes  actually  cast  at  an  election,  in  any  returns, 
or  who  alters  such  returns,  is  punishable  by  imprison- 
ment in  the  State  prison  for  not  less  than  one  nor  more 
than  five  years. 

52.  Every  person  who  aids  or  abets  in  the  commission 
of  any  of  the  offenses  mentioned  in  the  four  preceding  seo* 
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tions,  is  punishable  by  imprisonment  in  the  county  jail 
for  the  period  of  six  months,  or  in  the  State  prison  not  ex- 
ceedinj;  two  years.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

53.  Every  person  who,  by  force,  threats,  menaces, 
bribery,  or  any  corrupt  means,  either  directly  or  indirect- 
ly, attempts  to  influence  any  elector  in  giving  his  vote,  or 
to  deter  him  from  giving  the  same,  or  attempts  by  any 
means  whatever  to  awe,  restrain,  hinder,  or  disturb  any 
elector  in  the  free  exercise  of  the  right  of  suffrage,  or  fur- 
nishes any  elector  wishing  to  vote,  who  cannot  read,  with 
a  ticket,  informing  or  giving  such  elector  to  understand 
that  it  contains  a  name  written  or  printed  thereon  differ- 
ent from  the  name  which  is  written  or  printed  thereon,  or 
defrauds  any  elector  at  any  such  election,  by  deceiving 
and  causing  such  elector  to  vote  for  a  different  person  for 
any  offlce  than  he  intended  or  desired  to  vote  for;  or  who, 
being  inspector,  judge,  or  clerk  of  any  election,  while  act- 
ing as  such,  induces,  or  attempts  to  induce,  any  elector, 
either  by  menace  or  reward,  or  promise  thereof,  to  vote 
differently  from  what  such  elector  intended  or  desired  to 
vote,  is  guilty  of  a  misdemeanor. 

Cormpting  electors— «ee  Desty's  Crim.  Law,  §  70  h. 
Defrauding  electon-«ee  Des^s  Crim.  Law,  S  70  ]. 

54.  Every  person  who,  with  intent  to  promote  the  elec- 
tion of  himself  or  any  other  person,  either— 

1.  Furnishes  entertainment  at  his  expense  to  any  meet- 
ing of  electors  previous  to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such 
entertainment; 

3.  Furnishes  or  engages  to  pay  or  deliver  any  money  or 
property  for  the  purpose  of  procuring  the  attendance  of 
voters  at  the  polls,  or  for  the  purpose  of  compensating 
any  person  for  procuring  attendance  of  voters  at  the  polls, 
except  for  the  conveyance  of  voters  who  are  sick  or  in- 
firm; 

4.  Furnishes  or  engages  to  pay  or  deliver  any  money 
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or  property  for  any  purpose  intended  to  promote  the  eleo* 
tion  of  any  candidate,  except  for  the  expenses  of  holding 
and  conducting  public  meetings  for  the  discussion  of  pub- 
lic questions,  and  of  printing  and  circulating  IbaUots, 
handbillSy  and  other  papers,  previous  to  such  election; 
—is  guilty  of  a  misdemeanor. 

Refreshments.— GlYinff  refreshments  to  roter,  to  InflneDce  his  vote 
—2  Tyrw.  134;  or  f uroishmg  llquors<-17  Kan.  351. 

Furnishing  money,  or  property,  to  influence  vote— see  Desty's 
Crlm.  Law,  S  70  h. 

55.  Every  person  who,  being  a  candidate  at  any  elec- 
tion, offers  or  agrees  to  appoint  or  procure  the  appoint- 
ment of  any  particular  person  to  office,  as  an  inducement 
or  consideration  to  any  person  to  vote  for,  or  procure  or 
aid  in  procuring  the  election  of  such  candidate,  is  guilty 
of  a  misdemeanor. 

Griving  promises  of  reward  to  procure  yote»-see  I>e8ty'8  Crlm. 
Law,  870  h. 

561.  Every  person,  not  being  a  candidate,  who  commu- 
nicates any  offer,  made  in  violation  of  the  last  section,  to 
any  person,  with  intent  to  induce  him  to  vote  for,  or  to 
procure  or  aid  in  procuring  the  election  of  the  candidate 
making  the  offer,  is  guilty  of  a  misdemeanor. 

57.  Every  person  who  gives  or  offers  a  bribe  to  any 
officer  or  member  of  any  legislative  caucus,  political  con- 
vention, committee,  primary  election,  or  political  gather- 
ing of  any  kind,  held  for  the  purpose  of  nominating  can- 
didates for  offices  of  honor,  trust,  or  profit,  in  this  State, 
with  intent  to  influence  the  person  to  whom  such  bribe  is 
given  or  offered  to  be  more  favorable  to  one  candidate 
than  another,  and  every  person,  member  of  either  of  the 
bodies  in  this  section  mentioned,  who  receives  or  offers 
to  receive  any  such  bribe,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one,  nor  more  than  four- 
teen years. 

58.  Every  person  who,  by  threats,  intimidations,  or 
uilawful  violence,  willfully  hinders  or  prevents  electors 
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from  assembling  in  public  meeting  for  the  consideration 
of  public  questions,  is  guilty  of  a  misdemeanor. 
Threats  and  intimidation— «ee  Desty's  Crim.  Law,  g  71 1. 

59.  Every  person  who  willfully  disturbs  or  breaks  up 
any  public  meeting  of  electors  or  others,  lawfully  being 
held  for  the  purpose  of  considering  public  questions,  is 
guilty  of  a  misdemeanor. 

Disturbing  electors— see  Desty's  Crlm.  Law,  §  71 L 

60.  Every  person  who  makes,  offers,  or  accepts  any 
bet  or  wager  upon  the  result  of  any  election,  or  upon  the 
success  or  failure  of  any  person  or  candidate,  or  upon  the 
number  of  votes  to  be  cast,  either  in  the  aggregate  or  for 
any  particular  candidate,  or  upon  the  vote  to  be  cast  by 
any  person,  is  guilty  of  a  misdemeanor. 

Betting  on  elections.— On  the  result  of  an  election,  is  indictable— 
2  Ind.  499:  11  Ala.  543;  4  B.  Hon.  1;  1  Ohio  St.  139;  2  Humph.  801; 
5  id.  561;  9  Dana,  31;  IHelgs,  199;  but  not  after  the  election  is  over 
—4  Sneed,  437;  2  Ala.  340;  or  betting  on  an  election  out  of  the  State-4 
m.  629.  Bets  on  several  different  results  are  oue  bet— 5  Sneed,  652.  A 
sale  of  property  may  be  a  bet— 2  Ind.  499:  IK  B.  Mon.  S2d.  Or  the  offer 
of  a  present  on  result  of  the  election  is  a  bet— 13  Smedes  &  M.  4d6. 

61.  Every  person  who  willfully  violates  any  of  the 
provisions  of  the  laws  of  this  State  relating  to  elections  is, 
unless  a  different  punishment  for  such  violation  is  pre- 
scribed by  this  Code,  punishable  by  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  five  years,  or  by  both 

62.  Every  person  who  prints  any  ticket  not  in  conform- 
ity with  section  one  thousand  one  hundred  and  ninety-one 
of  the  Political  Code,  or  who  circulates  or  gives  to  another 
any  ticket,  knowing  at  the  time  that  such  ticket  does  not 
conform  to  the  provisions  of  section  one  thousand  one 
hundred  and  ninety-one  of  the  Political  Code,  is  guilty  of 
a  misdemeanor.    [Approved  March  23rd,  1871.] 
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TITLE  V. 

Of  Crimes  by  and  against  the  Rsecutive  Po'v^er 

of  the  State. 

S  6S.  Acting  in  a  public  capacity  without  having  qnalifled. 

S  66.  Acts  of  officers  de facto  not  affected. 

S  67.  Giving  or  offering  bribes  to  executive  officers. 

S  ^  Asking  or  receiving  bribes. 

S  69.  Resisting  officers. 

S  70.  Extortion. 

\  71.  Officers  illegally  interested  in  contracts. 

S  72.  Presenting  fraudulent  bills  or  claims  for  allowance  or  payment. 

S  73.  Buying  appointments  to  office. 

S  74.  Taking  rewards  for  deputation. 

S  75.  Exercising  functions  of  office  wrongfully. 

5  76.  Refusal  to  surrender  books,  etc,  to  successor. 

§  77.    Sections  to  apply  to  administrative  and  ministerial  officers. 

65.  Every  person  who  exercises  any  function  of  a  pub- 
lic office  without  taking  the  oath  of  office,  or  without  giv- 
ing the  required  bond,  is  guilty  of  a  misdemeanor.  [Ap^ 
proved  March  30th,  in  effect  July  1st,  1874.] 

66.  The  last  section  shall  not  be  construed  to  affect  the 
validity  of  acts  done  by  a  person  exercising  the  functions 
of  a  public  office  in  fact,  where  other  persons  than  himself 
are  interested  in  maintaining  the  validity  of  such  acts. 

67.  Every  person  who  gives  or  offers  any  bribe  to  any 
executive  officer  of  this  State,  with  intent  to  influence  him 
in  respect  to  any  act,  decision,  vote,  opinion,  or  other  pro- 
ceeding as  such  officer,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  fourteen 
years,  and  is  disqualified  from  holding  any  office  in  this 
State. 

Executive  officers.— It  is  indictable  to  be  concerned  in  bribing,  or 
attempting  to  bribe,  a  cabinet  minister— 4  Burr.  2494;  a  commissioner 
of  the  revenue— 2  Dall.  384:  Whart.  St.  Tri.  139;  a  sheriff— 14  Ala.  603; 

6  Tex.  Ct.  App.  665;  I  Ya.  Cas.  138. 

Pxir.  CoDiE-5. 
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Tho  offer  of  a  bribe  is  snfflelent,  witbont  tender  or  prodaetlon  of 
tbe  moneT— 6  Fac.  Coast  L.  J.  1021;  83  N.  J.  L.  102.  See  J[>e8ty's  Crlm. 
Law,  S  71  b. 

68.  Every  executive  officer,  or  person  elected  or  ap- 
pointed to  an  execative  office,  who  asks,  receives,  or 
agrees  to  receive,  any  bribe,  upon  any  agreement  or  un- 
derstanding that  his  vote,  opinion,  or  action  upon  any 
matter  then  pending,  or  which  may  be  brought  before  him 
in  his  official  capacity,  shall  be  influenced  thereby,  is  pun- 
ishable by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  fourteen  years;  and,  in  addition  there- 
to, forfeits  his  office,  and  is  forever  disqualified  from  hold- 
ing any  office  in  this  State. 

Acoepting  bribes.— An  offer  by  an  officer,  to  receive  a  bribe,  is  in* 
dictable— 65  m.  58.  SeeI>6sty'8Criin.Law*S71c 

69.  Every  person  who  attempts,  by  means  of  any 
threat  or  violence,  to  deter  or  prevent  an  executive 
officer  from  performing  any  duty  imposed  upon  such 
officer  by  law,  or  who  knowingly  resists,  by  the  use  of 
force  or  violence,  such  officer,  in  the  performance  of  his 
duty,  is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  and  imprisonment  in  the  county  jail  not  exceed- 
ing five  years. 

Ofibnse,  construed. —The  offense  consists  in  any  act  which  Is  de- 
signed to,  and  actoally  does,  prevent  or  hinder  the  officer  In  the  per- 
formance of  his  duty— 17  Dl.  373;  40  Iowa,  169;  103  Mass.  443;  133  id. 
420;  2  Parker  Cr.  B.l3:  8  Vt.  110:  52  N.  H.  500;  2  Strob.  73:  108  Mass. 
426;  39  Conn.  244;  15  Mo.  486;  12  Ala.  199.  See  Desty's  Crim.  Law, 
S  76  a. 

70.  Every  executive  or  ministerial  officer  who  know- 
ingly asks  or  receives  any  emolument,  gratuity,  or  reward, 
or  any  promise  thereof,  excepting  such  as  may  be  author- 
ized by  law,  for  doing  any  official  act,  is  guilty  of  a  mis- 
demeanor. [Approved  March  30th,  in  effect  July  Ist,  1874.] 

Extortion  at  common  law  is  the  taking,  by  color  of  office,  money 
or  other  thing  of  value  that  is  not  due— 6  Co  wen,  661 :  3  Bush,  39.  Be- 
fore it  is  due-1  Pick.  279;  83  N.  J.  L.  142;  2  Sneed,  160;  1  Yecg.  261 ;  6 
Cowen,  661;  1  Mont.  322;  55  Ala.  125:  1  Lea,  (Tenn.)  271;  5  Sneed,  69:  3 
Sawy.  473.  Or  more  than  is  du&^l  Yeates,  71.  It  is  enough  if  any  valu- 
able thing  is  received  -5  Blackf.  460.   See  Desty's  Crim.  Xaw,  $  84  a. 

A  pnblic  officer  only  can  be  convicted  of  tliis  offense— M  Ga.  385. 
See  Desty's  Crim.  Law,  S  84  b. 
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71.  Every  officer  or  person  prohibited  by  the  laws  of 
this  State  from  making  or  being  interested  in  contracts^ 
or  from  becoming  a  vendor  or  purchaser  at  sales,  or  from 
purchasing  scrip,  or  other  evidences  of  indebtedness,  who 
violates  any  of  the  provisions  of  such  laws,  is  punishable 
by  a  fine  of  not  more  than  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  more  than  five 
years,  and  is  forever  disqualified  from  holding  any  office 
in  this  State. 

72.  Every  person  who,  with  intent  to  defraud,  presents 
for  allowance  or  for  payment  to  any  State  board  or  offi- 
cer, or  to  any  county,  town,  city,  ward,  or  village  board 
or  officer,  authorized  to  allow  or  pay  the  same  if  genuine, 
any  false  or  fraudulent  claim,  bill,  account,  voucher,  or 
writing,  is  guilty  of  felony. 

73.  Every  person  who  gives  or  offers  any  gratuity  or 
reward,  in  consideration  that  he  or  any  other  person  shall 
be  appointed  to  any  public  office,  or  shall  be  permitted  to 
exercise  or  discharge  the  duties  thereof,  is  guilty  of  a 
misdemeanor. 

Baying  appointments  to  office— 3  Serg.  A  R.  S38;  36  Wis.  213;  8 
Cent.  L.  J.  4»5;  5  HUl,  27:  32  Vt.  526;  2  Va.  Cas.  460:  2  Camp.  229;  U 
Mod.  387;  3  Burr.  1335;  4  id.  2494.    See  Desty's  Grim.  Law.  S  70  h. 

74.  Every  public  officer  who,  for  any  gratuity  or  re- 
ward, appoints  another  person  to  a  public  office,  or  per- 
mits another  person  to  exercise  or  discharge  any  of  the 
duties  of  his  office,  is  punishable  by  a  fine  not  exceeding 
five  thousand  dollars,  and,  in  addition  thereto,  forfeits 
bis  office,  and  is  forever  disqualified  from  holding  any 
office  in  this  State. 

75.  Every  person  who  willfully  and  knowingly  in- 
trudes himself  into  any  public  office  to  which  he  has  not 
been  elected  or  appointed,  and  every  person  who,  having 
been  an  executive  officer,  willfully  exercises  any  of  the 
functions  of  his  office  after  his  term  has  expired,  and  a 
successor  has  been  elected  or  appointed  and  has  qualified, 
is  guilty  of  a  misdemeanor. 
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76.  Every  officer  whose  office  is  abolished  by  law,  or 
who,  after  the  expiration  of  the  time  for  which  he  may  be 
appointed  or  elected,  or  after  he  has  resigned  or  been 
legally  removed  from  office,  willfully  and  unlawfully 
withholds  or  detains  from  his  successor,  or  other  person 
entitled  thereto,  the  records,  papers,  documents,  or  other 
writing  appertaining  or  belonging  to  his  office,  or  muti- 
lates, destroys,  or  takes  away  the  same,  is  punishable  by 
imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  ten  years. 

77.  The  various  provisions  of  this  chapter  apply  to 
administrative  and  ministerial  officers,  in  the  same  man- 
ner as  if  they  were  mentioned  thereinr 


63  CBIMBS  AGAINST  LEGXSLATIVB  POWE&.     §§  81-3 


TITLE  VI. 

Of  Crimes  against  the  Legislative  Power. 

S  81.  Prerentlng  the  meeting  of  the  Leglslatiire. 

S  83.  Disturbing  the  Legislature  while  in  session. 

S  83.  Altering  draft  of  bill  or  resolntlon. 

S  81.  Altering  enrolled  copy  of  bill  or  resolution. 

S  85.  Giving  or  offering  bribes  to  members  of  the  Leglslatare. 

S  86.  Beceiving  bribes  by  members  of  the  Legislature. 

S  87.  Witnesses  refusing  to  attend,  etc.,  before  the  Legislature. 

§  88.  Bribes  by  members  of  the  Legislature. 

S  89.  Lobbying. 

81.  Every  person  who  willfully,  and  hy  force  or  fraud, 
prevents  the  Legislature  of  this  State,  or  either  of  the 
houses  composing  it,  or  any  of  the  members  thereof, 
from  meeting  or  organizing,  is  guilty  of  felony. 

82.  Every  person  who  willfully  disturbs  the  Legisla- 
ture of  this  State,  or  either  of  the  bouses  composiug  it, 
while  in  session,  or  who  commits  any  disorderly  conduct 
in  the  immediate  view  and  presence  of  either  bouse, 
tending  to  interrupt  its  proceedings  or  impair  the  respect 
due  to  its  authority,  is  guilty  of  a  misdemeanor. 

Legislative  bodies  haye  Inherent  power  to  punish  for  contempt  of 
their  rules  and  orders-6  Wheat.  204:  7  id.  38;  1  McAr.  453;  1  Wood.  A 
M.  440;  9  Johns.  895;  6  id.  337;  4  Pa.  L.  J.  220;  14  Gray,  226;  37  N.  H.  450. 
See  1  Kent,  236;  Cush.  L.  &  P.  of  Legis.  Assem.  633,  608,  625,  655; 
Desty's  Ciim.  Law,  §  73  d.  And  any  insult,  contumely,  threat,  or  vio- 
lence, or  imputation  of  bribery,  or  corruption,  is  an  act  of  contempt^ 
6  Wheat.  204;  I  Wils.  299;  3  id.  188.  But  the  power  of  the  Legislature 
cannot  extend  beyond  the  session— 6  Wheat.  204;  13  Md.  642. 

83.  Every  person  who  fraudulently  alters  the  draft  of 
any  bill  or  resolution  which  has  been  presented  to  either 
of  the  bouses  composing  the  Legislature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted 
by  either  house,  or  certified  by  the  presiding  officer  of 
either  house,  in  language  different  from  that  intended  by 
such  house,  is  guilty  of  felony. 
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84.  Every  person  who  fraudulently  alters  the  enrolled 
copy  of  any  bill  or  resolution  which  has  been  passed  or 
adopted  by  the  Legislature  of  this  State,  with  intent  to 
procure  it  to  be  approved  by  the  governor,  or  certified  by 
the  secretary  of  state,  or  printed  or  published  by  the 
printer  of  the  statutes,  in  language  different  from,  that  in 
which  it  was  passed  or  adopted  by  the  Legislature,  is 
guilty  of  felony. 

85.  Every  person  who  gives  or  offers  to  give  a  bribe  to 
any  member  of  the  Legislature,  or  to  another  person  for 
him,  or  attempts  by  menace,  deceit,  suppression  of  truth, 
or  any  corrupt  means,  to  influence  a  member  in  giving  or 
withholding  his  vote,  or  in  not  attending  the  house  or  any 
committee  of  which  he  is  a  member,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

Giving  bribe  to  legislative  officers— Whart.  Free.  1012. 

Offer  of  bribe.— It  is  as  much  a  crime  to  offer  a  bribe  as  to  take 
one— 83  N.  J.  L.  102;  6  Pac.  G.  L.  J.  1021.  The  offense  is  complete  when 
the  offer  Is  made,  although  in  a  matter  not  in  the  power  of  the  of- 
ficer—33  N.  J.  L.  102.  The  attempt  is  sufficient,  even  though  the  offense 
benotconsummated— 65111. 58;  36  Tex.  294.  See  14  Ala.  60J;  4  Burr. 
2494;  2  Camp.  229;  2  Ld.  Raym.  1377.  And  without  tender  or  produc- 
tion of  the  money  offered— 6  Pac.  C.  L.  J.  1021 ;  1  Ya.  Cas.  138.  See 
Desty's  Crim.  Law,  §  71  b. 

86.  Every  member  of  either  of  the  houses  composing 
the  Legislature  of  this  State  who  asks,  receives,  or  agrees 
to  receive  any  bribe,  upon  any  understanding  that  his 
official  vote,  opinion,  judgment,  or  action  shall  be  in- 
fluenced thereby,  or  shall  be  given  in  any  particular 
manner,  or  upon  any  particular  side  of  any  question 
or  matter  upon  which  he  may  be  required  to  act  in  his 
official  capacity,  or  gives,  or  offers,  or  promises  to  give 
any  official  vote  in  consideration  that  another  member  of 
the  Legislature  shall  give  any  such  vote,  either  upon  the 
same  or  another  question,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years,  and  upon  conviction  thereof  shall,  in  addition 
to  said  punishment,  forfeit  his  office,  be  disfranchised, 
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and  forever  disqualified  from  holding  any  office  or  public 
trust.    [In  effect  April  6th,  1880.] 

ReceiTing  bribe.— An  ofiFer  by  an  officer  to  receive  a  bribe  is  indlct- 
ftble-(>5  111.  88.   See  Desty's  Crim.  Law,  S  71  c. 

Oontracts  for  contingent  compensation  for  obtaining  legislation,  or 
for  use  of  personal,  or  any  secret  or  sinister  Influence  on  legislators,  or 
for  services  of  log-rolling,  are  void,  and  the  parties  thereto  are  Indict- 
able for  nilsdemeaiior— 16  How.  314;  a?  Cal.  1613;  6  Dana,  866;  27  Mich. 
293;  54  Me.  2j0;  35  Mass.  472:  1  Ailcen.  264 ;  5  Watts  A  S.  815;  7  Watts, 
1A2:  14  N.  Y.  289;  18  Pick.  470;  8  Ala.  719;  2  Ya.  Cas.  460. 

87.  Every  person  who,  being  summoned  to  attend  as 
witness  before  either  house  of  the  Legislature  or  any 
committee  thereof,  refuses  or  neglects,  without  lawful 
excuse,  to  attend  pursuant  to  such  summons;  and  every 
person  who,  being  present  before  either  house  of  the  Leg- 
islature or  any  committee  thereof,  willfully  refuses  to  be 
sworn,  or  to  answer  any  material  and  proper  question,  or 
to  produce,  upon  reasonable  notice,  any  material  and 
proper  books,  papers,  or  documents  in  his  possession  or 
under  his  control,  is  guilty  of  a  misdemeanor. 

88.  Every  member  of  the  Legislature  convicted  of  any 
crime  defined  in  this  chapter,  in  addition  to  the  punish- 
ment prescribed,  forfeits  his  office,  and  is  forever  disqual- 
ified from  holding  any  office  in  this  State. 

89.  Every  person  who  obtains,  or  seeks  to  obtain 
money  or  other  thing  of  value  trom  another  person,  upon 
a  pretense,  claim,  or  representation  that  he  can  or  will 
improperly  influence  in  any  manner  the  action  of  any 
member  of  a  legislative  body  in  regard  to  any  vote  or 
legislative  matter,  is  guilty  of  a  felony.  Upon  the  trial  no 
person  otherwise  competent  as  a  witness  shall  be  excused 
from  testifying  as  such  concerning  the  offense  charged,  on 
the  grounds  that  such  testimony  may  criminate  himself, 
or  subject  him  to  public  infamy,  but  such  testimony  shall 
not  afterward  be  used  against  him  in  any  judicial  pro- 
ceeding, except  for  perjury  in  giving  such  testimony.  [In 
effect  April  6th,  1880.] 
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TITLE  VIL 

Of  Crimes  against  Public  Justioe. 

Chap.     I.   Bbibeby  and  Gobbuftion. 
n.    Bescue. 

m.    Escapes  and  aiding  therein. 
IV.    FoBGiNG,  Stealing,  Mutilating,  and  Falsi- 
fying Judicial  and  Public  Bbcobds  A2n> 
Documents. 
V.    Pebjuby  and  Subobnation  op  Pebjuby. 
VI.    Falsifying  Evidence. 
Vn.    Otheb  Offenses  against  Publio  Justice. 
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CHAPTER  I. 

BBIBBRY  AND  CORRUPTION. 

S  93.  GlTlnff  bribes  to  judges.  Jurors,  referees,  eto. 

S  98.  Becelvlog  bribes  by  Judicial  officers,  jurors,  ete. 

S   94.  Extortioii. 

S  9S.  Improper  attempts  to  Influence  Jurors,  referees,  ete. 

S  98.  Misconduct  of  Jurors,  referees,  etc 

S  97.  Justice  or  constable  purchasing  Judgment. 

S  98.  Officers  convicted  of ,  disfranchised. 

S   99.  Superintendent  of  printing,  Interest  in  contrBcti,  etc. 

S  100.  Superintendent  of  printing,  e<dluslon  in  furnishing  mi^ 
terials. 

92.  Every  person  who  gives  or  offers  to  give  a  bribe  to 
any  judicial  officer,  joror,  referee,  arbitrator,  or  umpire,  or 
to  any  person  who  may  be  authorized  by  law  to  hear  or  de- 
termine any  question  or  controversy,  with  intent  to  influ- 
ence his  vote,  opinion,  or  decision  upon  any  matter  or 
question  which  is  or  may  be  brought  before  him  for  deci- 
sion, is  punishable  by  imprisonment. in  the  State  prison 
not  less  than  one  nor  more  than  ten  years. 

Bribery,  what  constitutes.— It  Li  the  giving  or  receiving  of  any 
valuable  thing,  in  order  that  the  receiver  may  be  corruptly  Influenced 
tbereby,  in  the  dischanre  of  some  public  duty— 10  Iowa,  212.  See  Des- 
ty 's  Crfm.  Law,  $  71  a.  It  must  be  la  some  suit,  matter,  or  cause,  pend- 
ing or  brought  before  him— 2  Cal.  564 ;  14  Ala.  603. 

Judicial  ofBcers.— The  statute  confines  the  offense  to  acting  more 
favorably  to  one  side  than  the  other— 2  Cal.  564. 

Justices  of  the  peace,  or  any  Judicial  officer— 14  Ala.  603:  20  Vt.  9. 

Prosecnting  attomejrs— 33  Ind.  189;  1  Va.  Gas.  138;  14  Ala.  503;  Conf. 
38. 

Members  of  municipal  board— 33  N.  J.  L.  102. 

OfTerlng  bribe.— The  offer  of  a  bribe  is  a  crime— 33  N.  J.  L.  102;  even 
though  the  offense  be  not  consummated— 65  111.  58;  36  Tex.  294.  See  14 
AlaTSuS;  4  Burr.  2494;  2  Camp.  229:  2  Ld.  Raym.  1377;  nor,  although  in 
a  matter  not  in  the  power  of  the  officer  to  consummate— 33  N.  J.  L.  102; 
and  no  subsequent  act  of  the  officer  will  exculpate— 7  Tex.  Ct.  App. 
181.  When  a  party  knew  that  the  one  to  whom  he  offered  the  bnbe 
was  under  age,  the  offense  is  committed— 2  Sawy.  481.  A  tender  or 
raroducUon  of  the  money  is  not  necessary— 6  Pac.  C.  L.  J.  1021;  1  Va. 
Gas.  138.    See  Desty's  Crfm.  Law,  §  71  b. 
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93.  Every  judicial  officer,  juror,  referee,  arbitrator,  or 
nmpire,  and  ©very  person  authorized  by  law  to  hear  or 
determine  any  question  or  controversy,  who  asks,  re- 
ceives, or  agrees  to  receive,  any  bribe,  upon  any  agree- 
ment or  understanding  that  his  vote,  opinion,  or  decision 
upon  any  matter  or  question  which  is  or  may  be  brought 
before  him  for  decision,  shall  be  influenced  thereby,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  ten  years. 

Accepting  bribe.— It  is  briberr  to  seek  an  undue  reward  to  influence 
behavior  In  office— 4  Bi.  Com.  139;  and  an  offer  to  receive  a  bribe  13  in- 
dictable—€5  111.  88.  To  make  a  case  of  bribery  actual  value— M  Ind.  561 : 
8.  C.  2  Am.  Cr.  B.  23. 

94.  Every  judicial  officer  who  asks  or  receives  any 
emolument,  gratuity,  or  reward,  or  any  promise  thereof, 
except  such  as  may  be  authorized  by  law,  for  doing  any 

official  act,  is  guilty  of  a  misdemeanor. 

Eztortion.— No  fees  can  be  exacted  but  those  provided  by  law,  sanc- 
tioned by  the  court,  or  permitted  by  ancient  usage:  and  where  no  re* 
muneratlon  is  provided,  the  oificer  must  perform  the  duties  without 
it— 3  Sawy.  473:  1  Serff.  &  B.  604;  1  Up.  Can.  Q.  B.  292;  16  id.  183.  See 
Desty.'s  Grim.  Law,  S  84  a,  b.   It  is  an  indictable  offense.   See  id.  85  a. 

95.  Every  person  who  corruptly  attempts  to  influence 
a  juror,  or  any  person  summoned  or  drawn  as  a  juror,  or 
chosen  as  an  arbitrator,  or  umpire,  or  appointed  a  referee, 
in  respect  to  his  verc&ct  in,  or  decision  of  any  cause  or 
proceeding,  pending  or  about  to  be  brought  before  him, 
either — 

1.  By  means  of  any  communication,  oral  or  written, 
had  with  him  except  in  the  regular  course  of  proceedings; 

2.  By  means  of  any  book,  paper,  or  instrument  exhib- 
ited, otherwise  than  in  the  regular  course  of  proceedings; 

3.  By  means  of  any  threat,  intimidation,  persuasion,  or 
entreaty;  or, 

4.  By  means  of  any  promise,  or  assurance  of  any 
pecuniary  or  other  advantage; 

—is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  years.  [Approved  March  30th,  in  effect  July  Ist, 
1874. 
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Embracery  la  an  attempt  to  cormptly  influence  a  jiiiy  or  Joror— 2 
BlBb.  C.  L.  6th  ed.  S  384 ;  2  Wliart.  G.  L.  8th  ed.  S 1858.  It  Is  not  a  crime 
at  common  law— 2  rfey.  268.  A  witness  has  no  right  to  deUrer  a  paper 
to  a  jury,  without  directions  of  the  court— 5  Gowen,  fi03. 

96.  Every  juror,  or  person  drawn  or  summoned  as  a 
juror,  or  chosen  arbitrator  or  umpire,  or  appointed  ref* 
eree,  who  either — 

1.  Makes  any  promise  or  agreement  to  give  a  verdict 
or  decision  for  or  against  any  party ;  or, 

2.  Willfully  and  corruptly  permits  any  communication 
to  be  made  to  him,  or  receives  any  book,  paper,  instru- 
ment or  information  relating  to  any  cause  or  matter  pend- 
ing before  him,  except  according  to  the  regular  course  of 
proceedings; 

—is  punishable  by  fine  not  exceeding  five  thousand  dol- 
lars, or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  years.  [Approved  March  SOth,  in  effect  July  Ist, 
1874.] 

97.  Every  justice  of  the  peace  or  constable  of  the  same 
township  who  purchases  or  is  interested  in  the  purchase 
of  any  judgment  or  part  thereof  on  the  docket  of,  or  on 
any  docket  in  possession  of,  such  justice,  is  guilty  of  a 
misdemeanor. 

98.  Every  officer  convicted  of  any  crime  defined  in 
this  chapter,  in  addition  to  the  punishment  prescribed, 
forfeits  his  office,  and  is  forever  disqualified  from  holding 
any  office  in  this  State. 

99.  The  superintendent  of  state  printing  shall  not, 
daring  his  continuance  in  office,  have  any  interest,  direct- 
ly or  indirectly,  in  any  printing  of  any  kind,  or  in  any 
binding,  engraving,  or  lithographing,  or  in  a  contract  for 
furnishing  paper  or  other  printing-stock  or  material  con- 
nected with  the  State  printing;  and  any  violation  of  these 
provisions  shall  subject  him,  on  conviction  before  a  court 
of  competent  jurisdiction,  to  imprisonment  in  the  State 
prison  for  a  term  of  not  less  than  two  years  nor  more 
than  five  years,  and  a  fine  of  not  less  than  one  thousand 
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dollars  nor  more  than  three  thousand  dollars,  or  by  both 
such  fine  and  imprisonment.    [In  effect  April  1st,  1878.] 

100.  If  the  said  superintendent  of  state  printing  shall 
corruptly  collude  with  any  person  or  persons  furnishing 
paper  or  materials,  or  bidding  therefor,  or  with  any  other 
person  or  persons,  or  have  any  secret  understanding  with 
him  or  them,  by  himself  or  through  others,  to  defraud  the 
State,  or  by  which  the  State  shall  be  defrauded  or  made 
to  sustain  a  loss,  contrary  to  the  true  intent  and  meaning 
of  this  act,  he  shall,  upon  conviction  thereof,  in  any  court 
of  competent  jurisdiction,  forfeit  his  office,  and  be  subject 
to  imprisonment  in  the  State  prison  for  a  term  of  not  less 
than  two  years,  and  to  a  fine  of  not  less  than  one  thou- 
sand dollars  nor  more  than  three  thousand  dollars,  or 
both  such  fine  and  imprisonment.  [In  effect  April  Srd^ 
1876.1 
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CHAPTEE  n. 

BBSCX7BS. 

S  101.  Bescning  prisoners. 

S  102.  Betaldiig  goods  from  custody  of  officer. 

101.  Every  person  who  rescues  or  attempts  to  rescne, 
or  aids  another  person  in  reselling;  or  attempting  to  rescne, 
any  prisoner  from  any  prison,  or  from  any  officer  or  per- 
son having  him  in  lawful  custody,  is  punishable  as  fol- 
lows: 

1.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
felony  punishable  with  death:  by  imprisonment  in  the 
State  prison  not  less  than  one  nor  more  than  fourteen 
years. 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
any  other  felony:  by  imprisonment  in  the  State  prison 
not  less  than  six  months,  nor  more  than  five  years. 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  fel- 
ony: by  a  fine  not  exceeding  one  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  two  years. 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon 
a  charge  or  conviction  of  felony :  by  fine  not  exceeding 
five  hundred  dollars,  and  imprisonment  in  the  county  jail 
not  exceeding  six  months. 

Rescne  is  the  Yiolent  delivery  of  a  prisoner  from  lawful  custody— 


591.  JThe  imprlsoimf ent  must  be  prtma/qcttf  justifiable— 1  Dutch.  209; 


danger- 

__  ^Aa  faciei , 

See  7  Conn.  752.   There  must  be  knowledge  oy  the  rescuer  that  the 

Srisoner  was  under  arrest— 26  Md.  199.   If  unsucce«8ful»  it  may  be  in> 
icted  as  an  attempt— 15  Me.  100. 

102.  Every  person  who  willfully  injures  or  destroys, 
or  takes  or  attempts  to  take,  or  assists  any  person  in  tak- 
ing or  attempting  to  take,  from  the  custody  of  any  officer 
or  person,  any  personal  property  which  such  officer  or 
person  has  in  charge  under  any  process  of  law,  is  gtdlty 
of  a  misdemeanor. 

PXS.  G0DB.-4I. 
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CHAPTER  ni. 
escapes,  and  aiding  therein* 

S  105.  Escapes  from  State  prison. 

S  lOS.  Attempt  to  escape  from  State  prison. 

S  107.  Escapes  from  other  than  State  prison. 

S  108.  OfAcers  snflering  convicts  to  escape. 

S  109.  Assisting  prisoner  to  escape. 

S  110.  Carrying  into  prison  things  useful  to  aid  In  an  esei^e. 

S  111.  Expense  of  trial  for  escape. 

105.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  than  for  life,  who  escapes  therefrom,  is  punish- 
able by  imprisonment  in  the  State  prison  for  a  term  equal 
in  length  to  the  term  he  was  serving  at  the  time  of  such 
escape;  said  second  term  of  imprisonment  to  commence 
from  the  time  he  would  otherwise  have  been  discharged 
from  said  prison.    [In  effect  April  16th,  1880.] 

106.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  than  for  life,  who  attempts  to  escape  from  such 
prison,  is  guilty  of  a  felony,  and,  on  conviction  thereof, 
the  term  of  imprisonment  therefor  shall  commence  from 
the  time  such  convict  would  otherwise  have  been  dis- 
charged from  said  prison.    [In  effect  April  16th,  1880.] 

107.  Every  prisoner  confined  in  any  other  prison  than 
the  State  prison,  who  escapes  or  attempts  to  escape  there- 
from, is  guilty  of  a  misdemeanor. 

Escape, what  conBtitntes--8ee  Desty's  Grim.  Law,  S  77  a. 
Liability  of  party  escaping— see  Desty's  Grim.  Law,  S  77  b. 
Prison  breach,  construed— see  Desty's  Grim.  Law,  S  78  a 

108.  Every  keeper  of  a  prison,  sheriff,  deputy  sheriff, 
constable,  or  jailer,  or  person  employed  as  a  guard,  who 
fraudulently,  contrives,  procures,  aids,  connives  at,  or 
voluntarily  permits  the  escape  of  any  prisoner  in  custody, 
is  punishable  by  imprisonment  in  the    State  prison  no^ 
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exceeding  ten  years,  and  fine  not  exceeding  ten  thousand 

dollars. 
Permitting  escape,  liability  f or— eee  Desty's  Grim.  Law,  S  80  a. 

109.  Every  person  who  willfully  assists  any  prisoner 
confined  in  any  prison,  or  in  the  lawful  custody  of  any 
officer  or  person,  to  escape,  or  in  an  attempt  to  escape 
from  such  prison  or  custody,  is  punishable  as  provided  in 
section  one  hundred  and  eight  of  this  Code. 

Liability  of  party  aiding  escape— eee  Desty's  Grim.  Law,  S  79  a. 

110.  Every  person  who  carries  or  sends  into  a  prison 
anything  useful  to  aid  a  prisoner  in  making  his  escape, 
with  intent  thereby  to  facilitate  the  escape  of  any  pris* 
oner  confined  therein,  is  punishable  as  provided  in  sec- 
tion  one  hundred  and  eight  of  this  Code. 

Conveying  articles  into  jail  to  aid  an  escape  is  a  snbstimtlTe  offense 
—3  Tex.  Ct.  App.  553;  7  id.  (>23. 

Assisting  to  break  prison  renders  the  party  assisting  an  accessory 
—li» Mass, 297;  15 Me.  100;  9  Johns.  70;  Buss &B.C.C. 458;  1  Car. AM. 
250.  So  of  conveying  instruments  to  enable  him  to  break  jail— see  4  BL 
Com.  38 :  as  a  crowbar— Law  B.  1  C.  C.  27 ;  but  a  wife  is  not  liable  if  the 
Instrument  was  procured  by  his  directions— 1  Car.  &  P.  116,  note.  In 
a  trial  for  aiding  a  prisoner  to  escape,  another  prisoner  escaping  by 
the  same  means  Is  not  aparticeps  crtminu—^  Tex.  Ct.  App.  533. 

111.  Whenever  a  trial  shall  be  had  of  any  person  un- 
der any  of  the  provisions  of  sections  one  hundred  and 
five  and  one  hundred  and  six  of  this  Code,  and  whenever 
a  convict  in  the  State  prison  shall  be  tried  for  any  crime 
committed  therein,  the  county  clerk  of  the  county  where 
such  trial  is  had  shall  make  out  a  statement  of  all  the 
costs  incurred  by  the  county  for  the  trial  of  such  case, 
and  of  guarding  and  keeping  such  convict,  properly  cer- 
tified to  by  a  superior  judge  of  said  county,  which  state- 
ment shall  be  sent  to  the  board  of  State  prison  directors 
for  their  approval ;  and  after  such  approval,  said  board 
shall  cause  the  amount  of  such  costs  to  be  paid  out  of  the 
money  appropriated  for  the  support  of  the  State  prison,  to 
the  county  treasurer  of  the  county  where  such  trial  was 
bad.    [In  effect  April  6th,  1880.] 
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CHAPTER  IV. 
BOBanro,  sibaliko,  kutiulting,  azid  vazsxfxtsq  juss- 

CIAIi  AlTD  PUBLIO  BJSGOSDB  AKD  D00UMBHT8. 

S  US.  Larceny,  destractlon,  etc.,  of  records  by  oflicers, 

S  114.  Larceny,  destmction,  etc.»  of  records  by  otiiers. 

S  lis.  Offering  false  or  forged  instmments  to  be  recorded. 

S  118.  Adding  names,  etc.,  to  Jury  lists. 

S  117.  Falsifying  Jury  lists,  etc. 

113.  Every  officer  having  the  custody  of  imy  record, 
map,  or  l)ooky  or  of  any  paper  or  proceeding  of  any  court, 
filed  or  deposited  in  any  public  office,  or  placed  in  his 
hands  for  any  purpose,  who  is  guilty  of  stealing,  willfully 
destroying,  mutilating,  defacing,  altering  or  falsifying, 
removing  or  secreting  the  whole  or  any  part  of  such 
record,  map,  book,  paper,  or  proceeding,  or  who  permits 
any  other  person  so  to  do,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years. 

Forgery  of  records.— Prejudice  to  others  is  sufficient,  even  if  con- 
tingent and  remote;  erasure  or  mutilation  of  a  record  msay  be  deemed 
a  forgery— 27  Iowa,  420;  lU  Mass.  34. 

114.  Every  person  not  an  officer  such  as  is  referred  to 

in  the  preceding  section,  who  is  guilty  of  any  of  the  acts 

specified  in  that  section,  is  punishable  by  imprisonment 

in  the  State  prison  not  exceeding  five  years,  or  in  a  county 

jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one 

hundred  dollars,  or  by  both. 

Erasure  or  mutilation  of  a  record  may  be  deemed  forgery— 27 
Iowa,  420;  10  Mass.  84;  but  not  to  obliterate  a  receipt  from  a  uond— 6 
Ired.  79 ;  or  an  indorsement  from  a  note— 1  Aiken,  Sll ;  but  it  is  forgery 
fraudulently  to  alter  the  sum  in  a  note— 4  N.  U.455:  15  OMo  St.  455; 
20  Iowa,  Ml ;  Buss.  A  B.  C.  C.  101 ;  7  Car.  &  P.  669.  It  is  forgery  at  com- 
mon law  to  alter  or  falsify  any  Judicial  or  execatlve  record,  writ,  or- 
der,  or  deposition— 2  Mass.  136;  6  HiU,  490;  50  Me.  409:  6  Car.  &  P.  129; 
6  id.  160;  ifEastP.  C.  862;  2  Sid.  71;  but  not  political  documents  of  no 
legal  effect— 30  La.  An.  557.   See  Desty 's  Crim.  Law,  tit.  Fosobby. 
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115.  Every  person  who  knowingly  procures  or  offers 
any  false  or  forged  instrument  to  be  filed,  registered,  or 
recorded  in  any  public  office  within  this  State,  which  in- 
strument, if  genuine,  might  be  filed,  or  registered,  or  re- 
corded under  any  law  of  this  State,  or  of  the  United 
States,  is  guilty  of  felony. 

Patting  a  forged  deed  on  record— 27  Mich.  387;  S  Abb.  App.Dec.  441. 

116.  Every  person  who  adds  any  names  to  the  list  of 
persons  selected  to  serve  as  jurors  for  the  county,  either 
by  placing  the  same  in  the  jury-box,  or  otherwise,  or  ex- 
tracts any  name  therefrom,  or  destroys  the  jury-box,  or 
any  of  the  pieces  of  paper  containing  the  names  of  jurors, 
or  mutilates  or  defaces  such  names  so  that  the  same  can- 
not be  read,  or  changes  such  names  on  the  pieces  of  pa- 
per, except  in  cases  allowed  by  law,  is  guilty  of  a  felony. 
[Approved  March  30th,  in  effect  July  1st,  1874.] 

117.  Every  officer  or  person  required  by  law  to  certify 
to  the  list  of  persons  selected  as  jurors,  who  maliciously, 
corruptly,  or  willfully  certifies  to  a  false  or  incorrect  list, 
or  a  list  containing  other  names  than  those  selected,  or 
who,  being  required  by  law  to  write  down  the  names 
placed  on  the  certified  lists  on  separate  pieces  of  paper, 
does  not  write  down  and  place  in  the  jury-box  the  same 
names  that  are  on  the  certified  list,  and  no  more  and  no 
less  than  are  on  such  lists,  is  guilty  of  a  felony. 


§  118  PBBJUHY  AND  SUBOBNATION  OF  PBBJUBT.      66 


CHAPTEE  V. 

PBBJURT  AND  SUBOBNATION  OF  PBBJU&Y. 

S  118.  Perjury  defined. 

S  119.  Oath  defined. 

S  120.  Oath  of  office. 

S  121.  Irregularity  in  administering. 

S  122.  Incompetency  of  witness  no  defense. 

S  12d.  Knowledge  of  materiality  of  testimony  not  necessary. 

S  124.  Making  depositions,  etc.,  when  deemed  complete. 

1 125.  Statement  of  that  which  one  does  not  know  to  be  troe. 

S  126.  Punishment  of  perjury. 

S  127.  Subornation  of  perjury. 

S  128.  Procuring  the  execution  of  innocent  persons. 

118.  Every  person  who,  having  taken  an  oath  that  he 
will  testify,  declare,  depose,  or  certify  truly  before  any 
competent  tribunal,  officer,  or  person,  in  any  of  the  cases 
in  which  such  an  oath  may  by  law  be  administered,  will- 
fully and  contrary  to  such  oath  states  as  true  any  mate- 
rial matter  which  he  knows  to  be  false,  is  guilty  of  perjury. 

Perjury,  is  the  willful  and  corrupt  swearing  to  a  matter  of  fact 
which  the  party  has  no  probable  cause  for  believing,  or  that  he  does  not 
know  at  the  time  to  be  true— see  Desty's  Crim.  Law,  S  75  a;  or  where 
he  swears  that  he  **  thought  '*  or  "  believed  "  a  fact,  when  in  truth  he 
thought  and  believed  otherwise— Phill.  (N.  G.)  812;  10  Q.  B.  670;  1 
Leach,  327;  but  see  2  Low.  232;  1  Sprague,  558;  Bald.  370;  or  where  he 
swears  to  a  fact  he  did  not  know  to  be  true— 2  Bost.  L.  R.  178;  17  N.  H. 
373 ;  or  to  swear  corruptly  that  he  is  ignorant  of  a  certain  fact— 5  Yerg. 
211 ;  I  Sprague,  558.  The  oath  must  be  taken  with  deliberation,  and  uot 
through  surprise,  inadvertence,  or  a  bona  Jide  mistake  as  to  facts- 
see  Desty's  Crim.  Law,  §  75  b;  or  rashly  or  Inconsiderately,  according 
to  belief— 4  Dall.  372;  5  Gray,  78:  41  Md.  425;  48  Ga.  170;  7  Car.  &  P.  17: 
11  Q.B.  1028;  so  if  the  oath  be  honest,  and  is  taken  under  advice  of 
counsel,  it  is  not  perjury— 6  McLean,  409;  42  Iowa,  205;  5  McLean,  573; 
1  Morris,  20. 

Oath  to  be  lawfully  administered— see  Desty's  Grim.  Law,  S  75  c; 
before  competent  parties— Id.  §  75  d;  in  a  judicial  proceeding— id.  §  75  f ; 
or  other  proceedings— id.  S  75  g. 

Matter  sworn  to,  must  be  material— see  Desty's  Crim.  Law,  §§  75  h-i. 

Evidence— The  complaint  is  admissible  to  show  the  pendency  of  the 
case  in  which  the  perjury  is  alleged  to  have  been  committed— 54  Gal. 
528.  The  evidence  or  one  witness  is  not  sufficient  to  convict;  it  must 
be  something  more  than  sufficient  to  counterbalance  the  oath  of  the 

Srisoner— 14  Peters,  430;  S.  C.  1  Green  C.  B.  67;  57  Mo.  252;  S.  C.  1  Am. 
^.£.502. 
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119.  The  term  "  oath/'  as  used  in  the  last  section,  in- 

dades  an  affirmation,  and  every  other  mode  authorized 

by  law  of  attesting  the  truth  of  that  which  is  stated. 

Form  of  oath.— The  form  of  oath  Is  merely  directory— 11  Allen,  243. 
It  Is  Immaterial,  except  that  it  must  be  snch  as  the  witness  believes  is 
binding— 12  Mass.  21i:2  Hawks,  458;  2  Morph.  320;  3  id.  153:  1  Rob. 
(Ya.)  729;  2  id.  795;  8  Wend.  636;  2  Brod.  A  B.  232.  See  Desty^s  Crim. 
Law,  §  76  e. 

120.  So  much  of  an  oath  of  office  as  relates  to  the  fu- 
ture performance  of  official  duties  is  not  such  an  oath  as 
is  intended  by  the  two  preceding  sections. 

Official  oath.— Perjury  does  not  include  future  facts  or  contlngen* 
des— 3  Zab.  49. 

121.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  oath  was  administered  or  taken  in  an  irregular  man- 
ner. 

Irregolar  mode.— Perjury  may  be  committed,  although  the  person 
was  improperly  sworn— 1  Dev.  263;  10  Ohio,  220;  10  Johns.  167:  4  Seld. 
67.  So  It  may  be  administered  on  a  common-pray  er  book— 2  Kerr,  176 ; 
or  on  Watts'  Psalms  and  Hymns— 4  Seld.  67;  and  kissing  the  book  may 
be  omitted— 1  Craw.  &  D.  199. 

122.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  was  not  competent  to  give  the  testimony,  dep- 
osition, or  certificate  of  which  falsehood  is  alleged.  It  is 
sufficient  that  he  did  give  such  testimony  or  make  such 
deposition  or  certificate. 

Competency  or  incompetency  of  witness  is  Immaterial— 10  Johns. 
167;  10  Ohio,  220:  3  Yeates,  414:  or  that  the  false  testimony  be  inad- 
missible—23  N.  Y.  85;  9  Cox  C.  C.  105. 

123.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  did  not  know  the  materiality  of  the  false 
statement  made  by  him;  or  that  it  did  not,  in  fact,  affect 
the  proceeding  in  or  for  which  it  was  made.  It  is  suffi- 
cient that  it  was  material,  and  might  have  been  used  to 
affect  such  proceeding. 

124.  The  making  of  a  deposition  or  certificate  is 
deemed  to  be  complete,  within  the  provisions  of  this  chap- 
ter, from  the  time  when  it  is  delivered  by  the  accused  to 
any  other  person,  with  the  intent  that  it  be  uttered  or 
published  as  true. 
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125.  An  unqualified  statement  of  that  which  one  does 
not  know  to  be  true  is  equivalent  to  a  statement  of  that 
which  one  knows  to  be  false. 

Want  of  knowledge.— A  false  statement  of  a  fact  which  he  did  not 
know  at  the  time  to  oe  true,  is  perjury— 2  Bost.  L.  B.  177;  17  N.  H.  873; 
6  Pa.  St.  170;  6  Binn.  249;  21  K.  Y.  23»:  or  of  which  he  has  no  knowl« 
edge,  3  Parker  Cr.  B.  6il ;  Hetley,  97. 

126.  Perjury  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  one,  nor  more  than  fourteen 
years. 

127.  Every  person  who  willfully  procures  another  per- 
son to  commit  perjury  is  guilty  of  subornation  of  per* 
^ury,  and  is  punishable  in  the  same  manner  as  he  would 

be  if  personally  guilty  of  the  perjury  so  procured. 
Subornation  of  perjury  is  the  procuring,  instigating,  Inciting,  or 


must  be  in  a  pending  proceeding— 69  Me.  218;  S.  C.  2  Am.  Cr."^  650;  8 
Barb.  545.   See  Destjrs  Crim.  Law,  S  75  j. 

128.  Every  person  who,  by  willful  perjury,  or  suborna- 
tion of  perjury,  procures  the  conviction  and  execution  of 
any  innocent  person,  is  punishable  by  death. 

Crimen  falsi  includes  the  offense  of  attempting  to  secure  the  con- 
viction of  another  and  innocent  penoa  for  a  crime  which  be  has  him* 
Aelf  committed— 29  Ohio  St.  351. 
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CHAPTER   VI. 

FAI.SI7YINO  SYEDENCS. 

S  U2.  Offering  false  evidence. 

S  133.  Deceiving  a  witness. 

S  134.  Preparing  false  evidence. 

S  135.  Destroying  evidence. 

S  13S.  Preventing  or  dissuading  witness  ftom  attending. 

S  137.  Bribing  witnesses. 

S  138.  Receiving  or  offering  to  receive  bribes. 

132.  Every  person  who,  upon  any  trial,  proceeding, 
inquiry,  or  investigation  whatever,  authorized  or  permit- 
ted by  law,  offers  in  evidence,  as  genuine  or  true,  any  book, 
paper,  document,  record,  or  other  instrument  in  writing, 
knowing  the  same  to  have  been  forged,  or  fraudulently 
altered  or  antedated,  is  guilty  of  felony. 

Falsifying  evidence— see  2  Har.  (DeL)  288;  14  Md.  30. 

133.  Every  person  who  practices  any  fraud  or  deceit 
or  knowingly  makes  or  exhibits  any  false  statement,  rex>- 
resentation,  token,  or  writing,  to  any  witness,  or  person 
about  to  be  called  as  a  witness  upon  any  trial,  proceeding, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
with  intent  to  affect  the  testimony  of  such  witness,  ia 
guilty  of  a  misdemeanor. 

134.  Every  person  guilty  of  preparing  any  false  oi 
ante-dated  book,  paper,  record,  instrument  in  writing,  ot 
other  matter  or  thing,  with  intent  to  produce  it,  or  allow 
it  to  be  produced  for  any  fraudulent  or  deceitful  purpose, 
as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry 
whatever,  authorized  by  law,  is  guilty  of  felony. 

Fabrication  of  evidence— 2  Hill,  282:  10  Clark,  ft  F.  154;  2  East,  362; 
5  Term.  Sep.  619;  2  Show.  1.  See  2  Wnart.  C.  L.  8th  ed.  g  1334;  2  East 
P.  C.  821. 

135.  Every  person  who,  knowing  that  any  book,  pa- 
per, record,  instrument  in  writing,  or  other  matter  oz 
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thing,  is  about  to  be  produced  in  evidence  upon  any  trial, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
willfully  destroys  or  conceals  the  same,  with  intent  there- 
by to  prevent  it  from  being  produced,  is  guilty  of  a  misde- 
meanor. 

136.  Every  person  who  willfully  prevents  or  dissuades 
any  person  who  is  or  may  become  a  witness,  from  attend- 
ing upon  any  trial,  proceeding,  or  inquiry,  authorized  by 
law,  is  guilty  of  a  misdemeanor. 

Dissuading  witness  from  attending— 8  Ear.  (Del.)  562;  20  Yt.  9;  14 
Gray,  87;  1  Strange,  612;  8  Mod.  336. 

137.  Every  person  who  gives,  or  offers,  or  promises  to 
give,  to  any  witness,  or  person  about  to  be  called  as  a 
witness,  any  bribe,  upon  any  understanding  or  agreement 
that  the  testimony  of  such  witness  shall  be  thereby  influ- 
enced, or  who  attempts  by  any  other  means  fraudulently 
to  induce  any  person  to  give  false  or  withhold  true  testi- 
mony, is  guilty  of  a  felony.  [Approved  March  SOth,  in 
effect  July  1st,  1874.] 

138.  Every  person  who  is  a  witness,  or  is  about  to  be 
called  as  such,  who  receives  or  offers  to  receive,  any 
bribe,  upon  any  understanding  that  his  testimony  shall  be 
influenced  thereby,  or  that  he  will  absent  himself  from 
the  trial  or  proceeding  upon  which  his  testimony  is  re- 
quired, is  guilty  of  a  felony.  [Approved  March  dOtb,  in 
effect  July  Ist,  1874.] 
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CHAPTER  Vn. 

OTHES  OFFENSES  AGAINST  PUBUO  JUSTIOB. 

142.  Officer  refusing  to  arrest  parties  cbarged  With  Crime. 

143.  Public  administrator,  neglect  or  violation  of  duty  by. 

144.  Beceiving  fee  for  services  in  arresting  fugitives. 

145.  Delaying  to  take  person  arrested  before  a  magistrate. 

146.  Making  arrests,  etc.,  without  lawful  authority. 

147.  Inhumanity  to  prisoners. 

148.  Besisting  public  officers  in  the  discharge  of  their  dotlei* 

149.  Assault,  etc.,  by  officers,  under  color  of  authority. 
IJSO.   Sefusing  to  aid  officers  in  airest,  etc. 

151.  Taking  extra-judicial  oaths. 

153.  Administering  extra-judicial  oaths. 

153.  Compounding  crimes. 

154.  Debtor  fraudulently  concealing  his  property. 

155.  Defendant  fraudulently  concealing  his  property. 

156.  Fraudulent  pretenses  relative  to  birth  of  infant. 

157.  Substituting  one  chUd  for  another. 

158.  Common  barratry  defined.   How  punished. 

159.  What  proof  is  required. 

160.  Misconduct  by  attorneys. 

161.  Buying  demands  or  suit  by  an  attorney. 

162.  Attorneys  forbidden  to  defend  prosecutiona^caxried  on  Ixf 

their  partners  or  formerly  by  themselves. 

163.  Limitation  of  preceding  section. 

164.  Grand  juror  acting  after  challenge  has  been  allowed. 

165.  Bribing  boards  of  supervisors,  etc. 

166.  Criminal  contempts. 

167.  False  certificates  by  public  officers. 

168.  Disclosing  fact  of  bidictment  having  been  found* 

169.  Disclosing  what  transpired  before  the  grand  juxj. 

170.  Maliciously  procuring  search  warrant. 

17L  Unauthorized  communication  with  convict. 

172.  Keeping  liquor  within  two  mUes  of  State  prlsom* 

173.  Importing  foreign  convicts. 

174.  Bringing  Chinese  into  the  State. 

175.  Separate  and  distinct  prosecution. 

176.  Omission  of  duty  by  public  officer. 

177.  Offense  for  which  no  penalty  is  prescribed. 

178.  Officers  of  corporations  not  to  employ  Chinese. 

179.  Corporations  not  to  employ  Chinese. 
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142.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable, 
or  other  peace  officer,  who  willfully  refuses  to  receive  or 
arrest  any  person  charged  with  a  criminal  offense,  is  pun- 
ishable by  fine  not  exceeding  five  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  five  years. 

Negligence  of  a  pablic  duty  is  an  Indictable  offense,  although  no 
xnlschiei  accrued  therefrom— 2  Cold.  181;  1  Bay,  316;  3  Bush,  39;  4  Id. 
331;  lYeate8,4I9;  Oonf.  Bep.88. 

143.  Every  person  holding  the  office  of  public  adminis- 
trator, who  willfully  refuses  or  neglects  to  perform  the 
duties  thereof,  or  who  violates  any  provision  of  law  relat- 
ing to  his  duties  or  the  duties  of  his  office,  for  which  some 
othet  punishment  is  not  prescribed,  is  punishable  by  fine 
not  exceeding  five  thousand  dollars,  or  imprisonment  in. 
the  county  jail  not  exceeding  two  years,  or  both. 

144  Every  person  who  violates  any  of  the  provisions- 
of  section  one  thousand  five  hundred  and  fifty-eight  is 
guilty  of  a  misdemeanor. 

145.  Every  public  officer  or  other  person,  having  ar- 
rested any  person  upon  a  criminal  charge,  who  willfully 
delays  to  take  such  person  before  a  magistrate  having 
jurisdiction,  to  take  his  examination,  is  guilty  of  a  mis- 
demeanor. 

146.  Every  public  officer,  or  person  pretending  to  be 
a  public  officer,  who,  under  the  pretense  or  color  of  any 
process  or  other  legal  authority,  arrests  any  person  or  de- 
tains him  against  his  will,  or  seizes  or  levies  upon  any 
property,  or  dispossesses  any  one  of  any  lands  or  tene- 
ments, without  a  regular  process  or  other  lawful  authority 
therefor,  is  guilty  of  a  misdemeanor. 

147.  Every  officer  who  is  guilty  of  willful  inhumanity 
or  oppression  toward  any  prisoner  under  his  care  or  in 
his  custody,  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  removal  from  office. 

148.  Every  person  who  willfully  resists,  delays,  or  ob- 
structs any  public  officer,  in  the  discharge  or  attempt  to 
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discharge  any  duty  of  his  office,  when  no  other  punish- 
ment is  prescribed,  is  punishable  by  fine  not  exceedin]^ 
five  thousand  dollars,  and  imprisonment  in  the  county 
jail  not  exceeding  five  years. 

Resisting  officer.— To  constitute  the  offense,  the  officer  most  be  tar 
thorized  to  execute  the  process,  and  the  process  must  be  legal— 2  Oale 
A  D.  361;  6  Gray,  354;  1  Denio,  A74;  12  Met.  233:  6  Bam.  A  C.  88:  1  Car. 
A  K.  46»;  1  Leach,  516;  11  Price,  235.  The  official  acts  of  an  officer  ds 
facto  are  valid  so  far  as  the  rights  of  the  public  or  of  the  peroons  are 
concerned— 12  Ala.  840;  21  6a.217.  There  must  be  some  overt  act— 39 
Conn.  244;  S.  C.  1  Green  C.  R.  296;  but  a  blow  is  not  necessary— 36  Ala. 
273;  44  Vt.  636.  Bemoustrance  is  not  resistance— 3  Brewst.  343;  see  41 
Ga.  507;  nor  is  refusal  to  obey  an  officer  an  indictable  resistance— 43 
Md.  490;  2tf  Ohio  St.  196;  37  Wis.  195;  43  Tex.  829.  Violence  against  the 
officer  Is  necessary— 3  Wash.  C.  C.  335.  See  Desty's  Crim.  Law,  5  76  a. 

149.  Every  public  officer  who,  imder  color  of  authority, 
without  lawful  necessity,  assaults  or  beats  any  person,  is 
punishable  by  fine  not  exceeding  five  thousand  dollars, 
and  imprisonment  in  the  county  jail  not  exceeding  five 
years. 

Assaults  by  ofiSoers.— Where  a  parish  officer,  against  the  will  of  a 
pauper,  cut  off  her  hair— 4  Car.  AT.  239;  see  6  Jur.  243;  or  where  an 
alms-bouse  keeper  applied  unnecessarily  severe  chastisement— 34  Conn. 
132.    See77N.C.494. 

150.  Every  male  person  above  eighteen  years  of  ago 
who  neglects  or  refuses  to  join  the  posse  comitatus  or 
power  of  the  county,  by  neglecting  or  refusing  to  aid  and 
assist  in  taking  or  arresting  any  person  against  whom 
there  may  be  issued  any  process,  or  by  neglecting  to  aid 
and  assist  in  retaking  any  person  who,  after  being  arrested 
or  confined,  may  have  escaped  from  such  arrest  or  impris- 
onment, or  by  neglecting  or  refusing  to  aid  and  assist  in 
preventing  any  breach  of  the  peace,  or  the  commission  of 
any  criminal  offense,  being  thereto  lawfully  required  by 
any  sheriff,  deputy  sheriff,  coroner,  constable,  judge,  or 
justice  of  the  peace,  or  other  officer  concerned  in  the  ad- 
ministration of  justice,  is  punishable  by  fine  of  not  less 
than  fifty  nor  more  than  one  thousand  dollars. 

151.  Bepealed.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

152.  Bepealed.    [Approved  Maxoh  dOth,  in  effect  July 

1st,  1874.  ] 

pev.  codb.— ir« 
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153.  Every  person  whoi  having  knowledge  of  the  ac- 
tual commission  of  a  crime » takes  money  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  engagement  or 
promise  thereof,  upon  any  agreement  or  understanding  to 
compound  or  conceal  such  crime,  or  to  abstain  from  any 
prosecution  thereof,  or  to  withhold  any  evidence  thereof, 
except  in  the  cases  provided  for  by  law  in  which  crimes 
inay  be  compromised  by  leave  of  court,  is  punishable  as 
follows : 

1.  By  imprisonment  in  the  State  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  one  year,  where 
the  crime  was  punishable  by  death  or  imprisonment  in 
the  State  prison  for  life. 

2.  By  imprisonment  in  the  State  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  six 
months,  where  the  crime  was  punishable  by  imprisonment 
in  the  State  prison  for  any  other  term  than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding 
six  months,  or  by  fine  not  exceeding  five  hundred  dollars, 

where  the  crime  was  a  misdemeanor. 

Compounding  offbnses.— An  agreement  not  to  prosecute,  or  to  put 

n  end  to  a  prosecution,  in  consideration  of  some  peculiar  advantage, 

constitutes  tlie  offense,  wlien  the  party  luiows  tlie  offense  tobave  been 


an  end  to  a  prosecution,  in  consideration  of  some  peculiar  advantage, 
constitutes  tlie  offense,  wlien  the  party  luiows  the  offense  tobave  been 
committed— 2  Har.  (Del.)  532.    See  4  Bl.  Com.  133;  1  Bish.  C.  L.  eth  ed. 


S  604 ;  1  Hawk.  P.  0.  ch.  69,  S  5.   See  Desty's  Crlm.  Law,  §  10  a. 

Agreements  not  to  prosecute.— Receiving  any  valuable  consider- 
ation on  an  agreement  not  to  prosecute  Is  compounding  the  offense- 
see  Desty's  Crim.  Law,  §  74  d. 

Compromising  offenses.— An  offense  which.  In  the  discretion  of  the 
court,  may  be  pimished  by  imprisonment  in  the  penitentiary,  cannot 
be  compromised— 39  6a.  85;  but  some  misdemeanors  could  be  com- 
pounded, and  others  not,  in  the  absence  of  statutory  provisions— II 
East,  46;  5  id.  294;  4  Bam.  &  Adol.  421 ;  7  Taunt.  422.  See  Wa&bbum  C. 
L.  13:  1  Bish.  C.  L.  6th  ed.  §  716;  1  Chit.  C.  L.  4:  Desty's  CrIm.Xaw,  §  10 
b.  The  law  will  permit  a  compromise  in  all  offenses,  though  made 
subject  of  a  criminal  prosecution,  for  which  offenses  the  injured  party 
might  recover  damages— 6  Q.  B.  308;  S.  C.  2  Lead.  C.  C.  216;  providea 
the  rights  of  the  public  are  preserved  inviolate— 14  Q.  B.  529;  11  East, 
46;  7  Taunt.  422;  9  Up.  Can.  Q.  B.  540. 

Punishment.- The  punishment  Is  graduated  according  to  the  enor- 
mity of  the  offense— 13  Pick.  440.  It  is  punished  at  common  law  by  fine 
and  imprisonment— 1  Buss  Cr.  9th  ed.  l94;  4  Bl.  Com.  133. 

154.  Every  debtor  who  fraudulently  removes  his 
property  or  effects  out  of  this  State,  or  fraudulently  sells, 
conveys,  assigns,  or  conceals  his  property,  with  intent  to 
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defraud,  hinder,  or  delay  his  creditors  of  their  rights, 
claims,  or  demands,  is  punishahle  hy  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  hy  fine  not  exceed- 
ing five  thousand  dollars,  or  hy  hoth. 

Fraudulent  concealment  of  property  with  intent  to  defraud  cred- 
itors—flee  36  N.  H.  196;  105  Mass.  580:  5  Serg.  A  R.  519.  It  is  not  neces- 
saiy  that  the  parties  attempted  to  be  defrauded  should  be  Judgment 
ci editors— 16  Wend.  546;  2  Johns.  Cb.  144.  An  intent  to  defraud  must 
be  shown,  and»  in  case  of  receivers,  a  guilty  knowledge  of  such  intent 
—15  Gray,  189;  112  Mass.  289. 

155.  Every  person  against  whom  an  action  is  pending 
or  against  whom  a  judgment  has  heen  rendered  for  the  re- 
covery of  any  personal  property,  who  fraudulently  con- 
ceals, sells,  or  disposes  of  such  property,  with  intent 
to  hinder,  delay,  or  defraud  the  person  bringing  such  ac- 
tion or  recoveiing  such  judgment,  or  with  such  intent  re- 
moves such  property  beyond  the  limits  of  the  county  in 
which  it  may  be  at  the  time  of  the  commencement  of 
such  action  or  the  rendering  of  such  judgment,  is  punish* 
able  as  provided  in  the  preceding  section. 

156.  Every  person  who  fraudulently  produces  an  in« 
fant,  falsely  pretending  it  to  have  been  bom  of  any  par- 
ent whose  child  would  be  entitled  to  inherit  any  real 
estate  or  to  receive  a  share  of  any  personal  estate,  with 
intent  to  intercept  the  inheritance  of  any  such  real  estate, 
or  the  distribution  of  any  such  personal  estate  from  any 
person  lawfully  entitled  thereto,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years. 

157.  Every  person  to  whom  an  infant  has  been  con- 
fided for  nursing,  education,  or  any  other  purpose,  who, 
with  intent  to  deceive  any  parent  or  guardian  of  such 
child,  substitutes  or  produces  to  such  parent  or  guardian 
another  child  in  the  place  of  the  one  so  confided,  is  punish- 
able by  imprisonment  in  the  State  prison  not  exceeding 
seven  years. 

158.  Common  barratry  is  the  practice  of  exciting 
groundless  judicial  proceedings,  and  is  punishable  by 
imprisonment  in  the  county  jail  not  exceeding  six  months* 
and  by  fine  not  exceeding  five  hundred  dollars. 
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Barratry  Is  the  practice  of  moving  or  exciting  qnsrrels  between  oth- 
er persons,  whether  at  law  or  otherwise— II  Pick.  432;  and  see  15  Mass. 
227 ;  13  Pick.  350 ;  52  Pa.  St.  243 ;  1  Bail.  379.  A  lustlce  of  the  peace,  or 
a  maglstrate—l  Ball.  379-»or  an  attorney  advising  or  encouraging  a 
groundless  action,  may  be  guilty  of  barratry— 3  mod.  97.  See  Desty's 
Crim.  Law,  §  74  a. 

159.  No  person  can  be  convicted  of  common  barratry 
except  upon  proof  that  he  has  excited  suits  or  proceed- 
ings at  law  in  at  least  three  instances,  and  with  a  corrupt 
or  malicious  intent  to  vex  and  annoy. 

Malicious  design.— There  must  be  a  mallcloos  design  asmanifested 
by  several  instances  of  offending— 15  Mass.  227 ;  I  Ball.  379;  II  Pick. 432; 
1  Gush.  2.   The  design  must  be  to  harass  and  oppress— 15  Mass.  227. 

160.  Every  attorney  who,  whether  as  attorney  or  as 
counsellor,  either— 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to 
an  y  deceit  or  collusion,  with  intent  to  deceive  the  court 
or  any  party;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his 
own  gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or 
on  account  of  any  money  which  he  has  not  laid  out  or 
become  answerable  tor; 

—is  guilty  of  a  misdemeanor. 

SoUciton  and  officers  of  courts,  by  gross  fraud  and  corruption,  do- 
ing injustice  to  clients,  are  guilty  of  contempt— 5  Best  &  Smith,  2^. 

161.  Every  attorney  who,  either  directly  or  indirectly, 
buys,  or  is  interested  in  buying,  any  evidence  of  debt  or 
thing  in  action,  with  intent  to  bring  suit  thereon,  is  guilty 
of  a  misdemeanor. 

Buying  demands.— It  is  a  misdemeanor  for  an  attorney  to  buy  any 
evidence  of  debt,  or  thing  inaction,  wuh  intent  to  bring  suit  thereon. 
Bx-andou  v.  Cal.  S.  M.  Co.  6  Pac.  Coast  L.  J.  6l8;  4  Bl.  Com.  135. 

Bribing  members  of  a  municipal  board— 33  N.  J.  102. 

162.  Every  attorney  who,  directly  or  indirectly,  ad- 
vises in  relation  to,  or  aids,  or  promotes  the  defense  of 
any  action  or  proceeding  in  any  court,  the  prosecution  of 
which  is  carried  on,  aided,  or  promoted  by  any  person  as 
district  attorney,  or  other  public  prosecutor,  with  whom 
such  person  is  directly  or  indirectly  connected  as  a  part- 
ner; or  who,  having  himself  prosecuted,  or  in  any  manner 
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aided  or  promoted  any  action  or  proceeding  in  any  court 
as  district  attorney  or  other  public  prosecutor,  afterwards, 
directly  or  indirectly,  advises  in  relation  to,  or  takes  any 
part  in,  the  defense  thereof,  as  attorney  or  otherwise,  or 
who  takes  or  receives  any  valuable  consideration  from  or 
on  behalf  of  any  defendant  in  any  such  action,  upon  any 
understanding  or  agreement  whatever  having  relation  to 
the  defense  thereof,  is  guilty  of  a  misdemeanor,  and  in 
addition  to  the  punishment  prescribed  therefor,  forfeits 
bis  license  to  practice  law. 

163.  The  preceding  section  does  not  prohibit  an  at- 
torney from  defending  himself  in  person,  as  attorney  or 
counsel,  when  prosecuted,  either  civilly  or  criminally. 

164.  Every  grand  juror  who,  with  knowledge  that  a 
challenge  interposed  against  him  by  a  defendant  has 
been  allowed,  is  present  at,  or  takes  part,  or  attempts  to 
take  part  in  the  consideration  of  the  charge  against  the 
defendant  who  interposed  the  challenge,  or  the  delib- 
erations of  the  grand  jury  therean,  is  guilty  of  a  misde- 
meanor. 

165.  Every  person  who  gives  or  offers  a  bribe  to  any 
member  of  any  common  council,  board  of  supervisors,  or 
board  of  trustees  of  any  county,  city,  or  corporation,  with 
intent  to  corruptly  influence  such  member  in  his  action 
on  any  matter  or  subject  pending  before  the  body  of 
which  he  is  a  member,  and  every  member  of  either  of  the 
bodies  mentioned  in  this  section  who  receives  or  offers  to 
receive  any  such  bribe,  is  punishable  by  imprisonment  in 
the  State  prison  for  a  term  not  less  than  one  nor  more 
than  fourteen  years,  and  is  disqualified  from  holding  any 
office  in  this  State. 

166.  Every  person  guilty  of  any  contempt  of  court  of 
either  of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  com- 
mitted during  the  sitting  of  any  court  of  justice,  in  im- 
mediate view  and  presence  of  the  court,  and  directly 
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tending  to  interrupt  its  proceedings,  or  to  impair  the  re- 
npect  due  to  its  authority. 

2.  Behavior  of  the  like  character  committed  in  the 
presence  of  any  referee,  while  actually  engaged  in  any 
trial  or  hearing,  pursuant  to  the  order  of  any  court,  or  in 
the  presence  of  any  jury  while  actually  sitting  for  the 
trial  of  a  cause,  or  upon  any  inquest  or  other  proceedings 
authorized  by  law. 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance 
directly  tending  to  interrupt  the  proceedings  of  any  court. 

4.  Willful  disobedience  of  any  process  or  order  law- 
fully issued  by  any  court. 

5.  Besistance  willfully  offered  by  any  person  to  the 
lawful  order  or  process  of  any  court. 

6.  The  contumacious  and  unlawful  refusal  of  any  per* 
son  to  be  sworn  as  a  witness;  or,  when  so  sworn,  the  like 
refusal  to  answer  any  material  question. 

7.  The  publication  of  a  false  or  grossly  inaccurate  re- 
port of  the  proceedings  of  any  court. 

8.  Presenting  to  any  'court  having  power  to  pass  sen- 
tence upon  any  prisoner  under  conviction,  or  to  any  mem- 
ber of  such  court,  any  affidavit,  or  testimony,  or  represent- 
ation of  any  kind,  verbal  or  written,  in  aggravation  or 
mitigation  of  the  punishment  to  be  imposed  upon  such 
prisoner,  except  as  provided  in  this  Code. 

Subd.  1.  Any  disrespect  to  the  Judge  sitting  in  court,  or  any  breach 
of  order,  decency,  or  decorum,  or  any  assault  in  view  of  the  court.  Is 
a  contempt-4  Ind.  627;  1  Blackf.  166;  36  lud.  196;  28  id.  47;  25  id.  362; 
23  Id.  205;  as  violence  or  threats  to  judge,  justice,  or  officer  of  court,  or 
to  a  juror,  witness,  or  party  litigant— 2  v  a.  Cas.  1 ;  or  abusive  language 
to  the  court,  as  in  a  petition  filed  with  the  clerk— 11  La.  599;  or  unpro- 
fessional or  disrespectful  language  by  an  attorney— 28  Ind.  205 ;  4  id.  627 ; 
96  Ala.  252. 

Subd.  3.  All  acts  calculated  to  impede,  embarrass,  or  obstruct 
courts  of  justice,  should  be  considered  done  in  presence  of  the  court— 
64  111.  195;  S.  G.  1  Am.  Cr.  R.  107;  and  if  committed  without  and  be- 
yond its  actual  presence,  it  is  a  constructive  contempt— 36  Ind.  196. 

Subd.  4.  Disobedience  of  orders  of  court  is  a  contempt— Taney, 
362 ;  so,  of  Justices*  courts— 2  Burr.  798.  Disobedience  by  inferior  mag- 
istrates and  judges,  disregarding  adjudications  of  superior  courts,  and 
refusing  to  proceed  in  causes— 63  Ind.  81.  So,  of  the  disobedience  of 
an  inferior  officer  of  the  court— 24  N.  Y.  77.  Disobedience  of  an  ex- 
ecutor or  administrator  to  decree  of  distribution— M  Gal.  193. 

Subd,  6.  The  refusal  of  a  witness  to  testify  or  to  answer  a  proper 
Question— 1  Ind.  161. 
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Subd.  7.  Any  public  discussion  which  Interferes  with  the  course 
of  justice  is  a  coutempt— Wall.  Sr.  77;  12  Johns/itiO;  3  Yeates.438;  61 
v.  C.  397:  16  Ark.  384;  64  111.  195:  or  publications  reflecting  upon  the 
court— Wall.  Sr.  77;  12  Cox  G.  C.  358;  and  libelous  publication  relative 
to  court  proceedings— 16  Ark.  384;  4  m.  405;  as  an  attomev  writing 
imd  publishing  strictures  upon  the  opinion  of  the  court— 3  WneeL  C.  G. 
1;  41  Up.  Can.  Q.  B.  42. 

Contempt,  what  con8tltute»-9  Wheat.  204.  The  following  have 
been  held  contempts:  Misbehavior  by  an  officer,  as  a  sheiiffto  be 
guilty  of  malpractice— 2  Buit.  799;  or  a  clerk  to  fraudulently  withhold 
money  belonging  to  an  estate— 1  Blackf.  166;  or  an  attorney  entering 
a  dismissal  iu  disrespectful  langniage— 1  Ind.  161;  28  id.  47;  or  for  filing 
an  indecent  petition  for  divorce-4  id.  627;  or  for  instituting  a  flctf 
tious  suit— 20  id.  546;  3  Tex.  860;  8  How.  255;  or  for  suing  out  an  at- 
tachment for  a  witness  who  has  not  been  served  with  process— 2  Colo. 
295;  or  failing  to  pay  or  replevy  a  Judgment— 45  Ind.  308;  or  making 
use  of  false  instrument  to  obstruct  iuSiice— 6  Term  Rep.  619;  but  to 
refuse  to  defend  a  poor  person— 4  Ind.  525- or  to  advise  a  client  of  the 
legal  consequences  of  forfeiture  of  a  recognizance,  is  not  a  contempt 
—4  Blackf.  574.  Defendant  participating  in  a  rescue,  and  escaping 
from  custody— 1  Dutch.  209;  or,  after  Judges  had  vacated  the  bench 
for  recess,  approaching  the  chief  Justice,  using  abusive  and  vitupera- 
tive language— 25  La.  An.  532;  or  proposing  to  a  juror  to  signal  from 
the  window  of  the  Jury-room  how  the  Jury  stand— ^2  N.  J.  L.  403:  or, 
whUe  a  criminal  charge  la  pending,  to  impugn  the  impartiality  of  the 

Judge,  or  excite  public  prejudice,  is  a  contempt— wall.  Sr.  77;  12 
rohns.460:  3Yeates,438;  63N.  0.397;  16  Ark.  384;  64IU.195. 

Power  to  punish  for  contempts.- Every  court  has  a  right  to  protect 
itself  from  a  violation  of  its  decency  and  propriety— 4  Ind.  627;  1 
Blackf.  166:  36  Ind.  196:  28  id.  47;  25  id.  862;  28  id.  205,  and  has  an  inher- 
ent power  to  punish  for  contempt  of  its  rules  and  orders— see  many 
cases  cited  in  Desty's  Crim.  Law,  S  73  a:  and  for  constructive  con- 
tempts—Id. Justices  of  the  peace  nave  the  same  power  as  courts  of 
record— 1  Cal.  15;  47  id.  131;  46  Ind.  537. 

167.  Every  public  officer  authorized  by  law  to  make 
or  give  any  certificate  or  other  writing,  who  makes  and 
delivers  as  true  any  such  certificate  or  writing,  contain- 
ing statements  which  he  knows  to  be  false,  is  guilty  of  a 
misdemeanor. 

168.  Every  grand  juror,  district  attorney,  clerk,  judge, 
or  other  officer,  who,  except  by  issuing  or  in  executing  a 
warrant  of  arrest,  willfully  discloses  the  fact  of  a  present- 
ment or  indictment  having  been  made  for  a  felony,  until 
the  defendant  has  been  arrested,  is  guilty  of  a  misde- 
meanor. 

169.  Every  grand  juror  who,  except  when  required  by 
a  court,  willfully  discloses  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  he  himself,  or  any 
other  member  of  the  grand  jury,  may  have  said,  or  in  what 
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manner  he  or  any  other  grand  juror  may  have  voted  on  a 
matter  before  them,  is  guilty  of  a  misdemeanor. 

170.  Every  person  who  maliciously  and  without  prob- 
able cause  procures  a  search-warrant  or  warrant  of  ar- 
rest to  be  issued  and  executed,  is  guilty  of  a  misde- 
meanor. 

171.  Every  person,  not  authorized  by  law,  who,  with- 
out the  consent  of  the  warden,  or  other  officer  in  charge  of 
the  State  prison,  communicates  with  any  convict  therein, 
or  brings  into  or  conveys  out  of  the  State  prison  any  let- 
ter or  writing  to  or  from  any  convict,  is  guilty  of  a  mis- 
demeanor. 

172.  Every  person  who,  within  two  miles  of  the  land 
belonging  to  this  State,  upon  which  the  State  prison  is 
situated,  or  within  one  mile  of  the  Insane  Asylum  at 
Kapa,  or  within  one  mile  of  the  grounds  belonging  and 
adjacent  to  the  University  of  California  in  Alameda 
County,  or  in  the  State  capitol,  or  within  the  limits  of 
the  grounds  adjacent  and  belonging  thereto,  sells,  gives 
away,  or  exposes  for  sale,  any  vinous  or  alcoholic  liquors, 
is  guilty  of  a  misdemeanor.     [In  effect  April  3rd,  1876.] 

173.  Every  captain,  master  of  a  vessel,  or  other  per- 
son, who  willfully  imports,  brings,  or  sends,  or  causes  or 
procures  to  be  brought  or  sent,  into  this  State,  any  person 
who  is  a  foreign  convict  of  any  crime  which,  if  com- 
mitted within  this  State,  would  be  punishable  therein, 
(treason  and  misprision  of  treason  excepted)  or  who  is  de- 
livered or  sent  to  him  from  any  prison  or  place  of  con- 
finement in  any  place  without  this  State,  is  guilty  of  a 
misdemeanor. 

174.  Every  person  bringing  to  or  landing  within  this 
State  any  person  born  either  in  the  empire  of  China  or 
Japan,  or  the  islands  adjacent  to  the  empire  of  China, 
without  first  presenting  to  the  commissioner  of  immigra- 
tion evidence  satisfactory  to  such  commissioner  that  such 
person  desires  voluntarily  to  come  into  this  State,  and  is 
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a  person  of  good  character,  and  obtaining  from  snoh  com- 
missioner a  permit  describing  such  person  and  authoriz- 
ing the  landing,  is  punishable  by  a  fine  of  not  less  than 
one  nor  more  than  five  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  two  nor  more  than 
twelve  months. 

175.  Every  individual  person  of  the  classes  referred 
to  in  the  two  preceding  sections,  brought  to  or  landed 
within  this  State  contrary  to  the  provisions  of  such  sec- 
tions, renders  the  person  bringing  or  landing  liable  to  a 
separate  prosecution  and  penalty. 

176.  Every  willful  omission  to  perform  any  duty  en- 
joined by  law  upon  any  public  officer,  or  person  holding 
any  public  trust  or  employment,  where  no  special  pro- 
vision shall  have  been  made  for  the  punishment  of  such 
delinquency,  is  punishable  as  a  misdemeanor. 

177.  When  an  act  or  omission  is  declared  by  a  statute 
to  be  a  public  offense,  and  no  penalty  for  the  offense  is 
prescribed  in  any  statute,  the  act  or  omission  is  punish- 
able as  a  misdemeanor.  [Approved  March  SOth,  in  effect 
July  Ist,  1874.] 

178.  Any  officer,  director,  manager,  member,  stock- 
holder, clerk,  agent,  servant,  attorney,  employ^,  assignee, 
or  contractor  of  any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  who  shall  employ,  in 
any  manner  or  capacity,  upon  any  work  or  business  of 
such  corporation,  any  Chinese  or  Mongolian,  is  guilty  of 
a  misdemeanor,  and  is  punishable  by  a  fine  of  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars,  or 
by  imprisonment  in  the  county  jail  of  not  less  than  fifty 
nor  more  than  five  hundred  days,  or  by  both  such  fine 
and  imprisonment;  provided,  that  no  director  of  a  corpo- 
ration shall  be  deemed  guilty  under  this  section  who  re- 
fuses to  assent  to  such  employment,  and  has  such  dissent 
recorded  in  the  minutes  of  the  board  of  directors. 

1.  Every  person  who,  having  been  convicted  for  vio* 
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lating  the  provisions  of  this  section,  commits  any  sabse« 
quent  violation  thereof  after  such  conviction,  is  punish^ 
able  as  follows : 

2.  For  each  subsequent  conviction,  such  person  shall 
be  fined  not  less  than  five  hundred  nor  more  than  five 
thousand  dollars,  or  by  imprisonment  not  less  than  two 
hundred  and  fifty  days  nor  more  than  two  years,  or  by 
both  such  fine  and  imprisonment.  [In  effect  February 
13th,  1880.] 

179.  Any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  that  shall  employ, 
directly  or  indirectly,  in  any  capacity,  any  Chinese  or 
Mongolian,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  for  the  first  offense  be  fined  not 
less  than  five  hundred  nor  more  than  five  thousand  dol- 
lars, and  upon  the  second  conviction  shall,  in  addition  to 
said  penalty,  forfeit  its  charter  and  franchise,  and  all  its 
corporate  rights  and  privileges,  and  it  shall  be  the  duty 
of  the  attorney-general  to  take  the  necessary  steps  to 
enforce  such  forfeiture.    [In  effect  February  13th,  1880.] 
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CHAPTER  vra. 

G0N8FntA.0T. 

S  1S2.  CrIminiJ  eonspincy  defined  and  pmiUbment  flsod. 

S  18S.  No  other  conspiracies  punishable  cdniliially. 

S  184.  Overl;  act,  when  necessary. 

S  185.  Wearing  mask  or  disguise, 

182.    If  two  or  more  persons  conspire* 

1.  To  commit  any  crime; 

2.  FsklBely  and  malicionsly  to  indict  another  for  any 
crime,  or  to  procure  another  to  be  charged  or  arrested  for 
any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or 
proceeding; 

i.  To  cheat  and  defraud  any  person  of  any  property  by 
any  means  which  are  in  themselves  criminal,  or  to  obtain 
money  or  property  by  false  pretenses;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to 
public  morals,  or  for  the  perversion  or  obstruction  of 
justice,  or  due  administration  of  the  laws; 

— ^they  are  punishable  by  imprisonment  in  the  county 

jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 

thousand  dollars,  or  both.    [Approved  March  30th,  in 

effect  July  1st,  1874.] 

Conspiracy.— A  conspiracy  is  a  combination  of  two  or  more  persons 
by  concerted  action  to  at^complish  some  criminal  or  unlawful  purpose, 
or  to  accompluih  some  lawful  purpose  by  criminal  or  unlawful  means 
I  many  cases  cited  in  Desty's  Orlm.  Iaw,  S  11  a. 


Svbd.  1.  To  commit  an  indictable  olfense— 29  Fa.  St.  296;  as»  to 
UU— 62  Cal.  251 ;  or  to  rob  -  49  Ind.  186:  or  commit  burglary— 2  Tex.  Ct. 


C.  79:  or  persuade  a  girl  to  prostitution— 4  Fost.  A  F.  160:  9  How.  St. 
Tr.  127;  or  any  offense— 2  Camp.  227;  as  bigamy  or  incest~14  Fa.  St. 
226;  or  abortion— Bright.  441. 

JSubd,  2.  To  charge  one  with  crime— 2  Mass. 536;  25 111.70;  2  I>utch. 
913;  5  Har.  &  J.  317;  2  Mass.  536:  58  N.  Y.  177 ;  2  Pars.  Cas.  867;  1  Leach* 
45;  2  Bom 993;  1  Salk.  174;  7  L.B«poiter»58;  4  Bam.  ft  0.829. 
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Xil;  i  Allen,  IDSLTbscb.O.O.tiWi  ICnali.IWi  4  I<iws,§9i  IMlcLsilt; 
IMMaM.MSit  t>a.Bt.21»:3Zab.3)L*Q.B.^;  12  Cox G. 0. 338:  Id. 

72:16».  H.»9li!lCush.lli:MK.J.I.354;SHar.«J.3n:4Halst.M!i 
MMlcli.310;  4CaiC.C.^;  SliLSIlS.    See SestF'a CTlui.lAw.i  11  d. 

SiOd.  i.   PabUo  health—S  Ld.  Baym.  1179.    See  12  Conn.  101. 

pDbllo  peiee— 2  Camp.  SSS;  S  Term  Bep.  653. 

Pnblii;  inillEe— aUoody,  11;  6  Mod.  18i;  2SVt.  415. 

Pnbllo  trade-i  Met  111;  82  Kasa.  Ki;  U  Id.  l^i  1  Stfan«e,  144;  1 
I.aBcli.:i4i  ISEMCSIia.   SoellesU'BCTUii.LaH.t  lib. 

183.  No  conspiracies,  other  tban  tbose  enumeTated  in 
the  preceding  aection,  are  puniBhabla  crimiuallf . 

184.  No  agreement,  except  to  commit  a  felony  upon 
the  person  of  another,  or  to  commit  araon,  or  buiglai;, 
amonnta  to  a,  ronepiiacy,  unteas  acme  act,  beaide  ancb 
ajipreement,  ba  done  to  effect  the  object  thei«or,  by  one  or 
more  of  the  partiea  to  anch  agreement. 


185.  It  shall  be  nnlawf  ul  for  any  peraon  to  wear  any 
maak,  falsa  wbiskeiB,  or  any  personal  disguise  (whether 
complete  or  partial)  for  the  purpoae  of— 

1.  Evading  or  eacaping  dUcoverj.  recognition,  or  iden- 
tification in  the  commission  of  any  public  oSense. 

2.  Concealment,  flight,  or  escape,  when  charged  with, 
arrested  for,  or  convicted  of,  any  public  offense.  Any 
person  violating  any  of  the  provia ions  of  thisaection  aball 
be  deemed  guilty  of  a  misdemeanor.  [Approved  Uorcb 
80th,  in  effect  July  1st,  1871.] 
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TITLE  VnL 

Of  Crimes  against  the  Person. 

Chap.       I.    Homicide. 
H.    Mathbm. 
m.    Kidnapping. 

rV.     KOBBEBY. 

Y.    Attempts  to  Kill. 
YI.    Assaults  with  intent  to  commit  Felony, 
OTHEB  than  Assaults  'wiib  intent  to 

MUBDEB. 

YH.    BuELS  AND  Challenges. 
VJLLL.    False  Impbisonment. 
IX.    Assault  and  Battsbt. 
X.    Libel. 
Pen.  Code.— 8. 


A 


CHAPTEBL 


]  W.  DegTSM  ol  mauler. 

I IM.  Pnnlsluuent  ol  mardi 

(191.  FetJCtreuonaboUibc 

1 191.  Ukuilsngliler-Toliuii 


1 19t.  JnatUlibte  bomlclda  by  pnbUo  olBcera. 
....    .    .....  iiomiciiie  by  other  panon*. 

nottaJaBtUrkUUiv. 
I IW.   JmtUUble  and  emmbls  lionildds  not  ponlilablB. 

187.  Murder  la  the  unlawful  klllinji  of  a  hnraan  being, 
with  malice  afoiethougbL 

Harder,  delliMd— M  CaL  2Mi  47  CaL  103i  nt  eommoa  law— l  Wuh. 
O.0.4Ui2HalM.23);  IColo.  137i  44Ctf.«»:  8Het.S3{  sCash.isJi  lee 
4  BL  Com. !!».  It  baa  bnt  one  meanlOE— the  Intentional  UHlag  of  it 
liaBuuibali«,wlthiiaallc«alOTeUuraghf-44C>J.Wi4gld.U!  md.tK. 

II  ia  murder  a  the  wound  1*  fntUcttd  with  » lelonlooi  latent,  laH 
death  ennie  within  ayear  aud  a  day— 9  Cal.  2J3. 

The  kUUni  mw  be  by  aay  ant  direct  or  Indirect,  which  runlti  In 
dentb-SHet.  mTm  N-  C-  1;  4  Uawn,  lOi;  tUBt.  &%.  K9. 

The  peraon  klllad  mmt  be  "  la  l>elng,"  and  a  child  In  ita  mocher'a 

I  Moody  C.  C.  3%  but  every  mm  of  It  most  have  come'dom  llio 

Harder  Incliidea  rolnntary  and  Involaiitary  manelaiuhter— «  Ok. 
"I:  ]9ld.l<ail11d.4S3j  lld.S22iSld.Ui  Uli  117iTl£Mi  I9id.It 


81:  IDId. 
Biub.K 


iw  MlleTCd  lisr  parunonr  ms  mbont  to  commit  untlur  ilintlar  Kt.  li 

Snloide, —At  common  law,  If  two  ogrse  to  commit  Balcias  tonCbcr 
WU  one  escapes,  the  otber  Is  gnlltf  of  murder— Ruu.*  It.cro.»»t 

M.C»;  SaOhlOBLlA^SClH'.  AP.tlOi  BoM.  A  R.  C.  C.DU.  ' 

TiibnH^i^e — If  nAUd  be  boni»IL»e  and  »f[erw»rd  dlea  from  po- 


tl0D9.arLyb_. , 

In  wDlcb  11  irtt use  jOcBlr  MOls  tuM it  bun lu doe  tliM, It  ta uuT- 
dei^-t  car.  A  K.  7M.  Unre  miiMluTabe«i*ii  IndepeiidmtelTCiila- 
tlaii.  or  II  raiuitiC  ba  oonddenil  ta  ba  mI*b  vMb  bum,  *D  ■■  M  make  U 
AP.MS:  IliLnt;  9ULVU;  and IC  tha mother kllTSwblle Btill  aUra, 
It  l9  ranrder,  Qioogh  ittll  attacted  bjr  tbe  tuublUcal  cotd— 19  M.  T.  Hi 


aod  nslDS poison— SHlr^.  10. 3^  or  If  lia  attack  anolber  with  mBlfce 
afontboag)it,aad  be  klUato  gave  hU  own  lire— t  Dev,  A  B.  tsi;  or 
wbera  b«  ahot  at  anotber  and  killed  a  ililrd  person— i  Btrob.  IJj  or  If 
liepci)Tokea»flBb(aiidkllls)iUadrerBaTy— ro  Ga.  llUi  ISliLSM.  Sea 
FMU.  <H.  CJ  tUi  U  N.  C.  lita. 

188.  Sach  malice  may  be  express  or  implied.  It  is 
express  when  there  la  manlfeBted  &  deliberate  Intention 
unlawfully  to  take  away  the  life  of  a  fellow-creature.    It 


Is  Implied,  when  no  considerable  prorocation  appears,  or 
wben  the  ciicumstancea  attendiog  the  killing  show  an 
abandoned  and  malignant  heart. 
MalicB  eiprsH  or  implied.— Eipreu  msUce  meuu  Ill-will  sgslan  ft 


MMOn.fll;  WclgbC-SOj  28trob.77i 
3;  13  U^Can.  O.  B.  W2;  10  Low. 


clauBB  of  hoDiIclife-tS  CbI. 
Malice  and  Intent  to  kill,  ] 

""'"'ilc^wlt'" '" 


Lght,  wblch  la  an  Insredlenl 
"1^11u^lflcati™?B 


»  Mlcb.  1< 

<Va.)TIll  1  LHJI0.4.HI. 

189.  All  murder  which  is  perpetrated  hy  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of 
willful,  deliberate,  and  premeditated  killing,  or  which  is 
committed  in  the  perpetration  or  attempt  to  perpetrate 
araon,  rape,  robbery,  burglary,  or  mayhem,  is  murder  of 
the  first  degree;  and  all  other  kinds  of  murders  are  of  the 
second  degree.  [Approved  March  30th,  in  effect  July  Ist, 
lS7i, ! 

Decrees  ofmorder.—TliesCBtDte  dividing  murder  into  degie«9 lines 
not  nialte  murder  ot  the  Becoail  degree  less  tlisn  murder— i4Cal.  W. 
Tba  dlfferencB  la  the  degrees  of  muMer  results  from  iho  oondltLon  of 

which  II  Is  eiecntod— 3  Tei.  Ct.  App.  m.  The  division  inlo  degrees 
Keeia  only  to  graduate  the  panlshment.  In  proportion  to  tbe  Mroeliy 
o[t&BCTlniii-2Va.Cas.381.  The  claasiacaflon  Iqto  d^esdoesnol 
And  the  party  guilty  of  leas  than  niunler,  aay  iuanai.iagliler-«  Cat 
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Deliberation.— Unless  it  be  In  perpetrating  a  felony,  tbere  nrast  be  a 
deliberate,  premeditated,  preconceived  deslsm  to  take  life  to  constitute 
murder  in  the  first  degree— 39  Cal.  694:  12Nev.  140;  12  id.  300;  43  Cal. 
652;  5  0reg.216;  64  Mo.  591;  S.  G.2Am.  Cr.  R.  313;  61  Mo.  548;  64  id. 
317.  Deliberation  implies  some  degree  of  reflection— 75  Pa.  8t.  403;  S. 
C.  1  Am.  Cr.  R.  262.  No  appreciable  time  nee<l  intervene  between  the 
premeditated  intent  and  the  hoimcldal  act- 17  Cal.  389;  24  id.  30;  34  id. 
211;  43  id.  352;  S.  C.  1  Green  C.  R.  412;  44  Cal.  96;  43  id.  95;  49  id.  16!);  6 
Pac.  C.  L.  J.  681;  54  Ala.  155;  76  Pa.  St.  403;  S.  C.  1  Am.  Cr.  R.  2K2;  18 
Mo.  419;  13  id.  382;  23  id.  287;  38  id.  270;  54  id.  153;  8  Iowa,  525;  see  3 
Nev.  409;  3  Head,  127;  66  Ind.  433;  6  Blackf.  299;  23  lud.  231;  44  Pa.  St. 
65;  26  Ark.  334;  18  Mo.  435;  1  Tex.  Ct.  App.  159. 

Fresomption  of  premeditation.— Premeditation  may  be  Inferred 
from  the  circumstances  of  the  case,  as  from  the  use  of  a  weapon  likely 
to  take  life— 31  Pa.  St.  198;  4  Humph.  139;  4Dall,  145;  2  Ashm.69;  1 
Zab.  196 ;  or  from  deliberately  procuring  a  weapon  to  take  life— 83  Pa. 
St. 75;  2  Va.  Cas.  484;  or  concealinga  weapon— b  Leigh,  749;  or  from  a 
declared  purpose— I  Ohio  St.  66;  6  Humph.  145;  2  Ya.  Gas.  484;  or  from 
preparations  to  conceal  the  body— 84  Pa.  St.  187. 

Morder  in  the  first  degree.— Premeditation  is  presumed  from  pur- 
chasing poison  and  putting  it  in  the  way  of  others— 45  Ala.  43;  40  Ind. 
516:  2  Post.  &  F.  833;  9  Car.  &  P.  356;  10  Cox  C.  C.  486.  Murder  bypoi" 
4on-2A Cal.  17;  17  id.  3^4;  34  id.  211 ;  5 Oreg. 276;  23  Ohio  St.  146;  iTex. 
Ct.  App.  163:  id.  605:  5  id.  493;  7  Humph.  429;  see  7  Cox  C.  G.  253:  28 
Ga.  6j6;  33  id.  671.  Poison  means  any  substance  which,  -when  applied 
externally,  or  In  any  way  introduced  into  the  system,  without  acting 
mechanically,  but  by  its  own  inherent  qualities,  is  capable  of  destroy- 
ing life— 53  Gal.  147.  Other  noxious  or  destructible  substances  or 
liquids  are  such  as  act  upon  the  system  mechanically  so  as  to  destroy 
life— id.  By  lying  in  toaU-2\  Cal.  17 ;  34  id.  21 1 ;  4  Humph.  136 ;  7  id.  429 ; 
9  id.  657:  4  Tex.  Ct.  App.  493.  "  Concealed  "  is  not  synonymous  with 
"lying  in  wait  *'— 55  Cal.  207.  A  person  concealed  may  shoot  another 
without  committing  murder— id.;  but  If  he  conceals  nlmself  for  the 
purpose  of  shooting  another,  he  is  **  lying  in  wait"— id.  By  cruelty  and 
lor/urtf— 7 6ratt.673;  4Dev.&B.365;  63N.C.1;  68Mo.3I5;  4Mason,5U5; 
80N.C.358:  lOYerg.551;  2  Humph.  439;  9Ired.429;  31  Ga.40;  40  Ala.  350; 
101  Mass.  1;  8  Ohio,  131;  11  Fla.  247.  Aside  from  the  perpetration  of  a 
felony^  murder  in  the  first  degree  is  any  kind  of  unlawful,  willful,  and 
deliberate  killlng-48  Gal.  95;  17  id.  389;  43  id.  344;  34  id.  211 ;  24  id.  17:  39 
id.  694;  43  id.  652:  12  Nev.  140:  id.  300;  5  Oreg.  216;  64  Mo.  «)1;  8.  C.  2 
Am.  Cr.  B.  313;  61  Mo.  548;  64  Id.  317;  which  shows  an  abandoned  and 
malignant  heart-43  Cal.  350;  43  id.  556. 

Murder  in  the  perpetration  of  a  felony— 48  Cal.  94;  17  id.  389;  24  id. 
17;  49 id.  563;  38  Ala.  213;  9  Met.  93:  118  Mass.  36;  7  Tex.  Ct.  App. 472;  as 
arson, burglary, rape, orrobbery— 24  Cal.  17;  34id.211;  49id.563;  1  Tex. 
Ct.  App.  501;  2  id.  369.  In  robbery— 49  Cal.  563.  Attempt  at  rape— 18 
Hun.  487.  Nor  is  It  necessary  that  the  party  himself  should  Inflict  the 
mortal  wound,  if  he  be  present  aiding  and  abetting  the  act— 1  Gall.  624 ; 
1  Ired.  76. 

Murder  in  the  second  degree  is  the  unlawful  killing,  with  malice 
aforethought,  but  without  deliberation,  premeditation,  or  precon- 
certed  design  to  kill— 39  Cal.  694;  75  Pa.  St.  403;  S.  G.  1  Am.  Cr.  R.  262. 
All  murder  not  of  the  first  degree  is  of  the  second  degrree— 6  Baxt. 
(Tenn.)  610.  If  there  was  no  deliberate  preconcerted  Intention,  except- 
ing  that  implied  from  circumstances  showing  no  considerable  provoca- 
tion, nor  an  abandoned  and  malignant  heart,  or  if  he  did  not  intend  to 
produce  death,  yet  intended  the  dIow,  it  is  murder  in  the  second  de- 
gree—25  CaL  861.  If  circumstances  of  malice  and  premeditation  are 
not  proved,  the  law  presumes  the  murder  in  the  second  degree—^ 
Ho.  153.  The  cotirt  should  not  charge,  that,  killing  being  proved,  the 
law  implies  that  it  was  willful,  deliberate,  and  premeditated,  and  in 
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190.  Every  person  eulltj  of  murder  in  tiie  first  degree, 
■  Bball  suIEer  death  or  confinement  in  the  State  prison  for 
life,  at  the  discretion  of  the  jury  trying  the  same;  or  upon 
tiplea  of  guilty,  the  court  shalL  determine  the  same;  and 
every  person  guilty  of  murder  in  the  second  degree,  is 
punishable  by  Imprisonment  in  the  State  prison  not  less 
than  teu  years.  [In  effect  March  2Sth,  1874.] 
Discretion .~ Under  tbe  amen<lmeDt  of  1S74,  tba  duty  Imposed  on 

Eullty.  aud  cbe  court  flnda  tba  crJme  murder  In  tbe  flrbt  degL«e,  ob  le 
to  lie  eicrclacd  by  Ibo  Jury  nhen  Itier  find  defeadaiit  eullty  of  uiur- 
■"— *-  '"-' —  ■-- Tee-^»  Col.  178.    Tbenatoreot  tbtU  dlBuretlon  Is  to 


be  aocectalued  from  tlie  languBge  of  U 

191.  The  rules  of  the  common  law,  distinguishing  tha 
killing  of  a  master  by  bis  servant,  and  of  a  husband  by 
his  wife,  as  petit  treason,  are  abolished,  and  these  ofienses 
are  hnmicldeB,  pnuishable  in  tbe  manner  prescribed  by 
this  chapter. 

192.  Manslaughter  is  the  unlawful  killing  of  a  human 
being  without  malice.    It  is  of  tivo  kinds: 

1.  Voluntary — upon  a  sudden  quarrel  or  heat  of  passion. 

3.  Involuntary— in  the  commission  of  an  unlawful  act, 
not  amounting  to  felony;  or  In  the  commission  of  a  law- 
ful act  which  might  produce  death,  in  an  tinlawful  man- 
ner, or  without  due  caution  and  circumspection. 

CCmi  IHorr.A  T.li  IH^w. 
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violence  was  felonious,  the  Irllllng  Is  mansl8iighter->20  K.  H.  160;  SS 
Ke.  369;  1  Raym.  Ld.  144.  The  Intent  to  kill  is  not  a  necessary  Ingre* 
dieut  in  manslauj^hter— 10  Ohio,  424.  Wbere  two  fight  on  fair  terms, 
and  one,  in  the  heat  of  passion,  kiUs  the  other,  it  &  mansIanghter-9 
lied.  429;  and  the  slayer  need  not  be  without  fault^lO  Bush,  49ft;  S. 
C.  1  Am.  Cr.  B.  293;  unless  there  was  an  intent  to  kill  or  perpetrate  a 
felony— 30  Mich.  16;  S.  C.  1  Am.  Cr.  B.  276. 

Volontary  manslaughter  is  the  unlawful  killing  done  by  design, 
while  involuntary  manslaughter  is  that  done  without  design  or  intent 
to  kill— 58  Ind.  159;  28  Ga.  215~and  in  which  there  can  be  no  aiders 
and  abettors— 65  Ind.  565.  As  where  the  killing  is  done  intentionally, 
in  hot  blood,  but  without  malice— 2  Curt.  1 ;  2  Hiimph.  181 ;  Horr.  A  T. 
2: 7  Tex.  Ct.  App.  350;  46  6a.  158;  15  Ohio  St.  47;  58  Fa.  St.  1 ;  47  111.  376: 
32  Vt.491:  16  Ark.  568:  30  Ind.  197;  66  id.  190;  31  id.  511;  37  id.  432;  42 
id.  354;  50  id.  15;  51  id.  453;  54  id.  128;  123  Mass.  422;  and  the  use  of  a 
superior  weapon  is  no  evidence  of  malice— 31  Cal.  367;  or,  where  it  is 
voluntarily  committed— 17  Ala.  587;  36  id.  285.  In  New  York,  it  must 
have  been  committed  without  a  design  to  effect  death,  except  in  aid- 
ing a  suicide,  or  killing  an  unborn  child— 7  N.  Y.  385.  On  a  mutual  de- 
sign to  fight,  where  no  advantage  is  taken  and  death  ensues,  it  is  vol- 
untary manslaughter- 24  Cal.  if;  26  id.  665;  49  id.  425:  9  Ired.  429;  65 
N.  C.  480;  52  Mtes.  23;  58  Ala.  268;  4  Tex.  Ct  App.  637.  In  a  sudden 
mutual  combat,  where  neither  takes  advantage  of  the  other,  and  death 
ensues,  it  is  manslaughter— 4  Tex.  Ct.  App.  54;  id.  637. 

Killing  in  heat  of  passion.— To  reduce  murder  to  manslaughter,  a 
provocation  must  be  established  apparently  sufficient  to  render  the 
rassion  irresistible— 6  Cal.  96;  18  6a.  17;  30  id.  71.  If  not  done  in  the 
neat  of  passion  it  cannot  be  reduced  to  manslaughter— 49  Cal.  171.  It 
is  enough  that  the  passions  are  heated  by  the  acts  or  conduct  of  de- 
ceased, and  this  may  be  caused  by  words,  if  naturally  calculated  to 
produce  it— 22  Miss.  383;  23  Ala.  44;  as  an  assault  and  battery  causing 
pain  and  bloodshed— 5  Tex.  Ct.  App.  661 :  1  Hawk.  P.  C.  ch.  13,  §  39 :  or 
an  attack  met  with  disproportionate  violence— 4  Dev.  &  B.  401;  or  kill- 
ing in  resisting  an  unlawful  arrest— 14  Mo.  138;  id.  409;  4  Mass.  391;  26 
Ala.  31 ;  12  Gush.  246;  69  111.  Ill ;  or  in  an  attempt  to  gain  one's  liberty 
from  an  unlawful  arrest— 4  Tex.  Ct.  App.  849.  Whipping  one's  cbild 
would  be  sufftcient,  if  accused  was  suddenly  aroused  so  as  to  be  inca- 
pable of  cool  reflection— 25  Tex.  698;  see  57  6a.  478.  The  law  requires 
two  things;  first,  there  should  be  pro  vocation ;  and  second,  the  blow 
must  be  clearly  traced  to  the  passion  arising  therefrom— 7  Car.  &  P. 
817.   See  Desty^s  Crim.  Law.  title  Manslaughter. 

Provocation.— No  provocation  can  justify  or  excuse  homicide,  but 
mayreduceittomanslaugbter— 12Nev. 300;  Hid. 88:  when  from  the 
weapon  used,  or  the  nature  of  the  attack,  an  intention  to  kill  is  man- 
ifest—2  Hill,  (S.  C.)459;  5  Cush.  395;  1  Parker  Cr.  B.  154;  1  Ired.  354;  18 
Ala.  720.  The  provocation  must  be  such  as  would  stir  the  resentment  of 
a  r^isonable  man— 52  Ala.  348;  55  id.  413;  and  injury  done  to  husband, 
wife,  child,  parent, master,  or  servant,  is  sufficient  to  reduce  killing  to 
manslaughter— 8  Mich.  150 :  3  6ratt.  594 ;  32  6a.  496.  In  general  the  prov- 
ocation must  beouethat  Involves  some  assault  by  the  person  killed 
—15  6a.  244;  and  it  makes  no  difference  whether  it  could  ue  prevented 
or  not— 24  Ala.  67;  23  Miss.  322;  4  Mich.  67.  See  Desty's  Crim.  Law, 
title  Manslaughter. 

Words  and  gestures.— Neither  words  of  reproach,  however  griev- 
ous, nor  insulting  gestures  or  actions,  are  adequate  provocation,  or 
sufficient  to  reduce  intentional  homicide  to  manslaughter— 6  Cal.  96;  8 
id.  4:i5;  50  id.  470;  25  Ala.  57 ;  48  id.  180;  6  Blackf .  299;  65  Barb.  48:  S.  C. 
1  6reen  G.  B.  714;  5  Cush.  295:  14 B.  Mon.  614:  2  Dev.  269;  15  6a.  223;  4ft 
id.  198:  49  id.  211;  55id.  317;  1  Hawks. 210;  3  Helsk,  376;  S.  C.  1  6reen  G. 
B.  255;  9  Met.  93;  10  Minn.  223;  25  Miss.  383;  38  Mo.  270:  65  id.  574:  U 
Nev.  98;  76  N.  C.  20;  4  Nev.  265;  12  id.  300:  5  Sawy.  620;  27  Tex.  758;  9 
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Tei.  Ce.  app.  Mi  J  M.  W6;  30  Wla.  iK;  3  W«ll.  C.  C.  SM.  KiUlne  on 
Va-cS^IC;  3>Ala.e7;liutlI  on  Uie  iiisCuiiC  bb  scrllus  wltb  an  inatm- 
DMDt  not  lOnlr  to  canse  Uf  atb,  anil  deub  enson.  It  li  mandBogbUr— 
StUp-Um-aO-lll.  aawberawonlsoloontnmeif  are  followed  br 
iniimluain,anad«Miainie>,ltiamBnsttiiBiite^-3Ciiit.l;  tDdl. 
'  Uti  m(nn.IUi  WH.  0.  lat.  0DiTheistliewonumraBoeanipul«d 
Ur  omn  dime  m  HattaiMuea  ptopertjp.  It  inilield  snfllclent— I<t  Ark. 
HBiae>.H4.  imuUliivnonb  andcotHluettaafcinttle  lelatlvearo 
HOC  raffldent,  Bnleu  tlw  klUIng  nss  really  on  Uiat  pravoculon,  bu4 

OoaliiiEtliiia.-^niSlcleiittli)ie  elapse  lietwe«itbeqiuiirel  and  tbe 
gomfBoCto  Oibt  toaUowltas  Uooa  <o  eool,  IHe  lulling  itIII  Le  muicler 

M.T.lW;a%B£NSi4Dev.itD!'4™j  1:Ho.M4:  nOafsofi  I  Lcleb, 
•13:  a  Car.  A  P.  U".   A  sudden  beat  oi  passion  will  not  eiouae,  11  Sie 

ratneltagway— 4u  Oa,  tit2i  IN.V.3LW.  niiatconsiltuK}  sufficient  cool- 

Wbero  there  baa  been  eufflcleot  cooliDg  time',  tlie  ItilliDg  l9  motde'r— tj 
Hlsa.  ;iU;  4  Dev.  A  B.  191. 

TbraM*  UBlnn  life.— Here  tbieats  ag^nsc  life,  oc  to  do  gieM  bod- 
llT  barm.  WIU  uot  railuce  kllllnK  to  manalaugbter— 6  F*e.  C.  L.  J.  883; 
ifMlM.ilS;  8.0.1Oreen0.B.«Ul:  B Baxb (Teaii.)<«li  >0».iWi  IS 
ld.SUiSTox.CI.Xpp.9n.  Tli^iiiiKtbstaUoiTedbrwordt  or  overt 
■ctt>£lI»tLmeoC^Eekl]Un^IICaLll«i  *  Hel£.ini  a)  lona.H9; 
HAkkMi  ITHlsg.aUi  SlAnU.SMi  M Id. tn;ldrBnt  oriomadem- 
onstrallon  made  to  carry  ont  tbe  tbreatened  nurnow.  manlfciUiiir  » 

K'eseut  lutentlon  to  curry  it  out— II  Cal.SlU;  a  13.  SOU ;  47  UlsOU) 
AllUn:  aUeWt.SiB:  S. (!.  1  Ureen  C. R.SISi!  37 Tm. tSS;  33ld.431j 
Id.KBi  3lld.4i0;  U  Tex-IM:  2Head.21Ti  MSliss.JBii  13  To.  Kl;  A 


InvoluDtary  msnilanehter  I9  (be  accidental  taklnK  of  UFs  In  ttas 
prosecution  of  some  nnianful  act  not  telonlons.or  In  the  Impi-opei 
performauceol  eomelAivfiil  act— I  Cold.tiSi  93 lawn.  IM;  SMass.fU; 
7  Oa.  i.  111  case  ut  accldcnta.  ns  In  eports  nrodnctlve  of  dnnsn-— S  Car. 
AF,M4i  eld.  103:  as kllliiiganaiitaeooist wllh a clmiire i>low— 13 Coi 
C.C.4;<!  orbyriainiaiiuumlylioi'selnncrowd— I  Cold.  bJi  oitbrov- 
lag  a  Btono.  or  firing  Into  amreet—Wbart.  on  Horn. «  IW:  nr  on  eHopt- 

iSiottie^i  Oa.  167;  1  car.  &  P.  4ie[  dr.  strlKbis  a  borse  wblcb  eblcs, 
«ndft  cblld  larunoveraudlillled— 3S  Me.  40;  or  In  a  icufflp  wbere  ■ 
flrMtmi  la  BCcldenUIly  dl9cba<Bed-if3  da.  UIi  rolud,  HiB;  1  Fuat.&  B. 


93  HOMicmB.  g  192 

tSl;  4  Id.  731;  02  during  a  ftray  where  some  one  was  Mcidentelly  killed 
by  some  one  co-operatinff— 6  Baxt.  (Tenn.)  595.  See  5  Joned,  (N.  G.)  429. 
So,  killing  contrary  to  intention.  In  the  sudden  heat  of  passion,  with  a 
weapon  not  calculated  to  produce  death~lU8  Mass.  458;  14  Qratt.  613; 
as  beating  with  a  bludgeon,  without  intent  to  kill— 28  Ga.  215;  or,  ad- 
ministering a  kick— ^0  Mich.  16;  S.  G.  1  Am.  Gr.  B.  276;  or,  a  master 
killing  a  servant  under  correction^25  Ga.  510. 

By  negligence.— When  an  act  is  ne{^ligent,  and  it  results  in  death, 
it  is  manslaughter;  as  in  permitting  wild  beasts  to  go  at  large— 7  Ala. 
169:  or  in  exposing  poison— 10  Cox  C.  G.  486;  9  Car.  A  F.  356;  or  In  a 
political  meeting  In  a  drunken  quarrel— 17  Ga.  174;  or  In  frightening 
an  infant— 12  Cox  C .  C .  530 ;  or  in  the  immoderate  correction  of  a  child— 
63  N.  C.  1 ;  or  by  glvhig  a  child  spirituous  liquors— 3  Car.  A  P.  21 1 :  1  id. 
246.  So,  where  an  act  resulting  in  death  is  done  recklessly  or  need- 
lessly. It  is  manslaughter;  as  by  administering  laudaimm  to  an  infant 
—11  Humph.  150;  or  in  the  use  of  dangerous  machinery— Whart*  on 
Horn.  $  155;  or  dangerous  agencies— 1  Fost.  A  F.  519:  id.  521;  10  Cox  G. 
C.  4ti6;  or  in  piursuing  another  with  a  pistol  in  sport— 39  Ga.  31;  41  id. 
506;  or  in  firiiijg  a  gun  recklessly  and  needlessly— 17  Iowa,  138;  but  a 
careful  use  oi  a  dangerous  article  is  not  necessarily  unlawful— 11 
Humph.  159 :  2  Lea,  (Tenn.)  239;  2  Humph.  457.  In  the  use  of  a  revolver, 
a  person  is  held  only  to  the  care  of  a  reasonable  man— 47  Iowa,  647 ;  S. 
G.  2  Am.  Cr.  B.  326. 

By  negligence  of  omission.— An  act  of  omission,  as  well  as  an  act 
of  commission,  may  subject  a  person  to  indictment  for  manslaughter 
—see  4  Sawy.  517 ;  9  Bush,  669;  4  Cox  C.  G.  449;  S.  C.  1  Lead.  C.  C.6U:  as 
leaving  au  engine  in  charge  of  an  incompetent  person— 4  Cox  C.  C.  440; 
8.  C.  1  Lead.  0.  G.  60:  2  Car.  A  K.  368;  Dears.  Ali.  248;  so  of  neglect  to 
ventilate  a  mine- 3  Gar.  &  K.  368;  or  to  place  a  stage  at  the  mouth  of  a 
shaft— Dears.  A  B.  248;  or  neglecting  to  signal  a  railroad  train— 3  Cox 
C.  G.  191;  or  leaving  rails  on  a  track— 4  Fost.  A  F.  504;  1  Cox  C.  G.  852; 
8  Id.  191 ;  or  from  gross  negligence  of  a  railroad  company— 108  Mass.  7 ; 
or  of  an  ofQcer  of  a  steamboat— 5  McLean,  242:  3  Blatclif.  528;  3  Fost.  A 
F.  153;  or  by  burning  of  a  steamer  while  racing— 1  Parker  Gr.  B.  659. 
So  if  death  ensues  from  neglect  or  omission  of  a  plain  personal  duty— 
1  Car.  A  K.  600:  2  id.  371 ;  but  not  if  it  be  a  discretionary  dnty— 17  Q.  B. 
34.  In  the  neglect  or  omission  of  a  duty,  if  there  be  malice,  it  is  mur- 
der-8  Iowa,  477;  32  N.  J.  L.  169. 

Neglect  to  provide  food,  etc.— Where  death  ensues  from  neglect 
or  omission  of  duties  owed  by  persons,  it  is  manslaughter— 8  Iowa,  477; 
32  N.  J.  L.  169;  1  Gar.  A  K.  600:  2  id.  371 ;  Whart.  on  Hom.  S  117;  as  ueg. 
lect  of  parents,  guardians,  and  others,  to  provide  food  and  shelter  for 
those  under  their  care— 3  Fost.  (N.  H.)  355;  but  the  existence  of  a  posi- 
tive duty  Is  essential— 9  Cox  G.  G.  123;  and  means  and  ability  to  pro- 
vide must  be  shown— 5  Cox  G.  G.  379;  7  Car.  A  P.  277;  5  Cox  C.  G. 
275;  id.  339:  10  id.  547 ;  id.  569.  So  where  a  husband  neglects  to  provide 
food,  etc.,  for  his  wife— 3  Jones  (N.  G.)  421 ;  1  Car.  A  K.  600:  or  a  master 
for  his  servant— 13  Week.  B.  816;  1  Up.  Can.  L.  J.  N.  S.  164;  5  Cox  G.  G. 
279;  8  Car.  A  P.  153;  10  Cox  G.  G.  62;  5  id.  279;  3  id.  303;  or  of  a  parent 
for  his  child— Buss.  A  B.  G.  G.  20;  9  Cox  G.  G.  123;  2  Gar.  &  K.  864 ;  8  id. 
153;  2  Camp.  650.  Keepers  of  almshouses  are  responsible  for  death 
caused  by  their  neglect— 3  Strange,  882;  2  East  P.  G.  821 ;  8  Q.  B.  959: 
Leigh  A  G.  894;  2  Car.  A  K.  343.  Accepting  guardianship  of  another 
makes  one  responsible  for  death  resulting  irom  negligence— 7  Car.  A 
P.  277;  6  Cox  C.  G.  140;  2  Den.  C.  G.  325:  id.^7.  And  In  aU  cases  of  neg- 
lect to  provide  food,  etc.,  if  the  neglect  to  provide  was  willful  and 
gross,  and  death  ensues,  it  is  murder— 10  Cox  G.  G.  547;  id.  569;  4  id. 
455.   See  Desty's  Grim.  Law,  §  7  a. 

Negligence  of  medical  practitioner.— Killing  caused  by  gross 
negligence,  rashness,  carelessness,  or  ignorance  of  medical  practi- 
tioners, apothecaries,  etc.  is  manslaughter  -10  Bush,  495;  21  Ala.  300;  2 
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Id.  !TS;  I  C>r.  Se  K,  tOO!  m  If  »  pBtlene  dlei  for  nnt  at  onUnmr*  ikUl 
U  tbe  phnlclaD-s  Ina.  tM;  to  alto,  t  Car.  *  P.  m;  I  Uoddr  0. 

)Mi  10  Coi  G.  O.  (M;  1^  ISl;  13  Id.  6M.    SeB  Deit]r'>  Crim.  Law,  S  T  k. 

193.  Manslaughter  U  puuiabablo  bj  imprlsonmeiit  in 
the  State  pdaoa  not  exceeding  ten  years. 

194.  To  make  tbe  killing  eltber  murder  or  manslaught- 
er, it  la  requisite  that  the  party  die  within  a  year  and  a 
day  after  the  stroke  received  oitbe  cause  of  death  admlo- 
istered;  fn  the  computation  of  which  the  wbole  of  tha 
day  on  wblch  tiie  act  was  done  Hball  he  reckoned  the  first. 

Within  B  rear  and  b  daf'-S  CaL  iffl;  Id,  IVt;  I  DeT.  IK;  U  Ho.  129t 

195.  Homicide  is  ezcuaable  In  tbe  following  cases: 

1.  Wheu  committed  by  accident  and  misfortune,  In  law- 
fully correcting  a  child  or  servant,  or  la  doing  any  other 
lawful  act  by  lawful  means,  with  usual  and  ordinary  cau- 
tion, and  witiiout  any  unlawful  Intent. 

2.  When  committed  by  accident  and  mlsfoiCune,  in  the 
heat  of  passion,  upon  any  sudden  and  sufficient  provoca- 
tion, or  upon  a  sudden  combat,  when  no  uiidue  advant^e 
is  taken,  nor  any  dangerous  weapon  used,  and  wlien  the 
killing  is  not  done  in  a  cruel  or  unusual  manner. 

No  on*  who  (alrty  follow*  the  rulsi  of  athletio  sports  can  bo  held  re- 
•pOMlble  for  dealb  accidencally  resulUug  therBlrom— Addla.  MO. 


196.  Homicide  is  justiQable  when  committed  by  pub- 
lic officers,  and  those  acting  by  their  command  in  their 
»id  and  assistance,  either^ 

1.  In  obedience  to  any  judgment  of  a  competent  court; 


2.  When  nei~e8sarlly  c< 
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zesutance  to  the  execution  of  tome  legal  proceM,  or  in 
the  discharge  of  any  other  legal  duty;  or, 

3.  When  necessarily  committed  in  retaking  felons  who 
have  been  rescued  or  have  escaped,  or  when  necessarily 
committed  in  arresting  persons  charged  with  felony,  and 
who  are  fleeing  from  justice  or  resisting  such  arrest. 

Subd.  1.  Execution  of  malefactors.— The  execution  of  malefactors 
is  an  act  of  necessity  "where  the  law  requires  it,  but  the  court  issuing 
the  warrant  must  have  Jarisdictlon  or  it  will  be  murder;  otherwise  ix 
the  warrant  be  merely  Inf  ormal—l  Hughes,  660 ;  1  Hill,  (S.  0.)  S27 ;  60  Ala. 
117;  32  Me.369:  18 Ohio  St. 298:  Winstri44;  2Den.  C.C.  85.  Asubaltern 
can  justify  killing  another  oiuy  on  the  ground  of  orders  from  his  su- 
perior, ivhich  are  lawf ul— 1  Woods,  480. 

Subd.  2,  Officers  of  the  law— when  their  anthorltr  to  arrest  or  Im- 
prison la  resisted,  may  use  force  Mainst  force,  even  if  death  should  be 
the  consequence— 1  Hughes,  5(f0;  18  Ohio  St.  288:  Wlnst.  144;  1  Hill  (S. 
C.)  327;  50  Ala.  117;  but  not  when  the  resistance  is  over  and  the  neces- 
sity has  ceased— see  60  Ala.  117.  Even  in  case  of  a  civil  arrest,  if  the 
llvesof  the  arresting  party  are  put  in  Jeoparchr— 1  Hill,  (S.  C.)  327.  Ex- 
cept in  cases  of  riot,  an  officer  Is  not  authorized  to  kill  a  party,  accused 
of  a  misdemeanor,  If  he  ily  ttom  arrest— 2  Houst.  666:  44  Tex.  128;  12 
Cox  C.C.  4. 

XUling  by  an  officer  of  a  f elon,  to  prevent  his  escape.  Is  Justlflable 
-2  Strange, 882;  2  Ld.  Baym.  1574;  2  6kr.  A  K.  343:  Leigh  &  C.  394:  9 
Cox  C.  C.  449 ;  8  Q.  B.  969;  but  if  he  can  be  taken  without  such  severity, 
it  is  at  least  manslaughter-7  Car.  A  P.  163;  id.  156;  2  Abb.  U.  8. 280:  44 
Tex.  645;  so,  of  a  lawful  arrest  unlawfully  executed— see  62  N.  H.  492; 
34  Conn.  132;  1  Vent.  216. 

Subd.  9.  On  an  arrest— An  officer  is  Justified  In  killing  one  accused 
of  felony  if  he  resists  and  flees— 1  Hawks,  456;  2  Den.  CTc.  35;  but  ne- 
cessity alone  will  Justify  the  killing,  and  the  authority  to  arrest  must 
have  been  known— 44  Ala.  41.  The  slayer  must  show  a  felony  conk> 
mitted,  and  the  object  avowed,  and  a  refusal  to  submit— 2  Dev.  58. 
Killing  by  officers  in  routs,  riots,  and  unlawful  assemblies,  if  necessary 
to  arrest  offenders,  is  Justifiable— 8  Mich.  150.   See  27  CaL  572. 

197.  Homicide  is  also  justifiable  when  committed  by 
any  person  in  either  of  the  following  oases: 

1.  When  resisting  any  attempt  to  murder  any  person, 
or  to  commit  a  felony,  or  to  do  some  great  bodily  injary 
apon  any  person;  or, 

2.  When  committed  in  defense  of  habitation,  property, 
or  person,  against  one  who  manifestly  intends  or  endeav- 
018,  by  violence  or  surprise,  to  commit  a  felony,  or  against 
one  who  manifestly  intends  and  endeavors,  in  a  violent, 
riotous,  or  tumultuous  manner,  to  enter  the  habitation  of 
another  for  the  purpose  of  offering  violence  to  any  person 
therein;  or, 

3.  "When  committed  in  the  lawful  defense  of  such  per 
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BOO,  or  of  a  wife  or  IiuabaDd,  parent,  cbild,  master,  nda- 
tress,  orserrant  of  such  person,  when  tbere  is  reasonaUe 
grouud  to  apprehend  a  dealgn  to  commit  a  felony,  or  to 
do  some  great  bodily  injury,  and  imminent  danger  of 
Eucli  design  being  accomplished ;  bat  such  person,  or  th« 
person  in  wbosa  behalf  the  defense  was  made,  if  Le  waa 
the  asBBilant  or  engaged  ia  mortal  combat,  must  really 
and  in  good  faith  have  endeavored  to  decline  any  f  uitlier 
struggle  before  the  homicide  was  committed;  or, 

4.  When  necessarily  committed  in  attempting,  by  law- 
ful ways  and  means,  to  apprehend  any  person  for  any 
felony  committed,  or  in  lawfully  suppressing  any  riot,  or 
in  lawfully  keeping  and  preserving  the  peace. 


Ill  JUMlfT  B  pn. 

fleVes lite  IbTd  dBnguMW  imia.  Msr  Ita  dangfT  must  be  f iilBel 
Mtliti  ■leuontfjle  mind  Oat  bia  life,  or  Ituit  ot  Ills  wUa  or  clil 
ma  Id  peni-»  lU.  IT.   Tlu  rale  nl  geir-defeuse  eiKuds  to 
and  wtia,  panot  and  cUld,  brotlier  anil  sister,  muter  and  sei 
aa.m:lfSJ».H7tSIUiA.U0;»L>J. 49-2:  Mid.  l^;»)Mls 
Obla  Bt  HT:  1  WIS.  IK.  Tno  rule  applies  to  klillng  i-  — ■ — 


Siitd.  4.   Arrest  hf  prj»at8  petsoo — If  no  felony  has  been  com- 
mitted, sprlvalo  person  In  comlnj?  fo  the  .11(1  of  the  oHlcer  arresting 

Self-del«ii*e.— sminx  Is  alRsisJuaCIOaMe  If  done  In  defense  of  life 
— )Hliui.ngi3Siey.iua;Horr  A  l.i;  or ooaq saaauU wlcli lelDDlm* 
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Intent— 1  Ohio  St.  66:  Horr  &  T.  2:  Thacb.  C.  G.  471 ;  5  6a.  85;  8  Mich. 

150.  A  man  lias  a  right  to  defend  himself  against  a  sndden  and  unex- 
pected assault,  but  he  is  not  therefore  justified  in  slaying  his  assailant 
--«  Pac.  G.  L.  J.  694:  60  Ala.  441;  be  bas  no  right  to  slay  his  assailant 
unless  it  be  absolutely  necessary,  id.  Homicide  can  bejustifled  on  the 
ground  of  necessity  alone— 1  Goxe,  (N.J.)  424:  25  Tex.  174;  14  Bush,  341 ; 
Si  Iowa,  154;  3  Wash.  G.  G.  515;  1  Met.  451;  4  Dev.  &  B.  481;  90  lU.  221; 
and  the  necessity  must  be  apparent,  actual,  and  imminent— 33  Ala.  380; 
14  Bush,  341;  id.  363;  58  Fa.  St.  1;  and  absolute-90  lU.  221;  22  6a.  234; 
with  no  possible  or  probable  means  of  escaping  the  necessity  to  kill  to 
save  life,  or  save  from  great  bodily  injury— 58  Pa.  St.  1 ;  38  id.  265.  It 
must  be  an  Imperious  necessity— 8  Cal.  390;  17  Ala.  587 ;  16  III.  17 ;  77  111. 
484;  or  such  apparent  necessity  as  would  impress  a  reasonable,  pru- 
dent man  that  it  existed— 59  Ala.  1. 

The  danger.— To  justify  killing,  the  defendant  must  have  been  in 
real  or  apparent  danger— 10  Bush,  495;  S.  G.  1  Am.  Gr.  R.  2f)3;  immi- 
nent and  Immediate— 33  Ala.  380;  Horr  &  T.  2;  37  Miss.  327;  3  Wash.  G. 
C.515;  25  6a.  701;  id.  209;  5  Sawy.  620:  52  Miss.  23;  existing  at  the  time 
of  striking  the  fatal  blow— 41 N.  Y.  360.  It  is  not  necessary  that  the 
dai^er  should  in  fact  exist;  actual  and  real  danger  to  the  defendant's 
comprehension  as  a  reasonable  man,  is  suiflcient— 31  Gal.  357 :  44  id.  65; 
10  Bush,  495:  S.  G.  1  Am.  Gr.  B.  293;  47  111.  376;  9  Nev.  106:  Id. 58;  id.  i:0: 
83  Ala.  17:  lSB.Mon.49:  2Gurt.  1;  13  Kan.  414;  77  111.  484;  a  belief  of 
imminent  danger  is  sufficient— 84  Pa.  St.  158;  2  Am.  Gr.  K.  284.  His 
guilt  must  depend  on  the  circumstances  as  they  appeared  to  him  at  the 
time— 77  111.  25;  and  if  he  had  reasonable  grounu;  for  apprehension, 
even  though  appearances  were  false,  the  killing  will  be  justifiable— 
44  GaL  65:  46 Barb.  625;  4  Parker  Gr.  R.  35;  3  Heisk.  376;  S.  Cf.  1  6reen  G. 
B.  2.'V5.  See  47  Mo.  604;  50  id.  357;  8  Mich.  150;  18  id.  314;  25  id.  405;  84 
Pa  St.  158;  S.  G.  2  Am.  Gr.  R.  284;  10  Bush,  495;  S.  G.  1  Am.  Gr.  R.  293;  2 
Wright,  265;  32  Gonn.  75.  See  Desty's  Gr.  Law,  §  31  b.  As  to  duty  to 
avoid  danger,  see  Desty's  Grim.  Law,  Doctbiitb  of  Retiibat,  §  31  c. 

138.  A  bare  fear  of  the  commission  of  any  of  the  of- 
fenses mentioned  in  subdivisions  two  and  three  of  the  pre- 
ceding section,  to  prevent  which  homicide  may  be  law- 
fully committed,  is  not  sufficient  to  justify  it.  But  the 
circumstances  must  be  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  the  party  killing  must  have  acted 

under  the  influence  of  such  fears  alone. 

Fear.— A  bare  fear,  grounded  on  threats,  is  not  a  justification  for 
homicide,  and  nervous  fears  are  no  excuse— 37  Miss.  327;  44  id.  731; 
Horr  &  T.  2:  44  Miss.  762:  8  Bush,  481 ;  S.  G.  1  6reen  G.  R.  613;  10  Miun. 
•223;  31  6a.  167;  39  id.  718;  2  N.  Y.  193.  The  criminal  law  requires  of 
men  mastery  over  their  fears  as  well  as  over  their  passions— 24  Ind. 

151.  The  fear,  to  excuse,  must  not  only  be  well  grounded,  but  must  bu 
honestly  entertained— 2  Head.  217;  24  Ind.  151 ;  the  fear  of  a  reasonable 
man  with  a  reasonable  cause  therefor— SO  Cal.  312;  43  id.  450;  25  id. 
217;  57  id.  184;  2"2id.  76;  18  id.  708;  2  N.  Y.  193;  25  Tex.  174:  3  Heisk.  376; 
«Ired.469;  2  Barb.  168;  1  Hill,  420;  20  Iowa,  109;  8  Mich.  150;  26  Miss. 
SG2 ;  5  Yer^.  459.  Weakness  of  mind,  fear,  and  excitement  of  defendant 
produced  DV  the  violence  of  deceased,  will  not  alone  Justify— 8  Cal. 
jSO;  17  Gsd.  316;  see  43  id. 450.    See  Desty's  Grim.  Law,  title  Homicidb. 

189.  The  homicide  appearing  to  be  justifiable  or  ex- 
cusable, the  person  indicted  must,  upon  his  trial,  be  fully 

acquitted  and  discharged. 
Prx  Gode.— 9. 
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OHAPTEB  n. 

MAYHEM. 

S  20S.   Mayhem  defined. 

§  204.   Mayhem,  howpmiiBhable. 

203.  Every  person  who  unlawfully  and  maliciously 
deprives  a  human  being  of  a  member  of  his  body,  or  dis- 
ables, disfigures,  or  renders  it  useless,  or  cuts  or  disables 
the  tongue,  or  puts  out  an  eye,  or  slits  the  nose,  ear,  or 
lip,  is  guilty  of  mayhem.  [Approved  March  30th,  in  ef- 
fect July  1st,  1874.] 

Oflfense  under  statute.— The  statutory  offense  covers  all  mallcioua 
disabling  of  the  person— 3  Conn.  112:  25  Ala.  30;  11  Bush,  603:  60  Mo. 
141;  50  N.  Y.  598;  63  id.  207;  25  Ohio  St.  395;  4  Oreg.  324;  6  Serg.  &  R. 
224.  It  consists  In  depriving  a  human  being  of  a  limb  or  member  of 
his  body,  and  rendering  him  defective  in  bodily  vigor,  whatever 
means  or  instrument  may  be  used— 4  Ark.  56;  and  disfigurement  of 
person  is  sufficient— 10  Ala.  928;  maliciously  and  designedly  in  pursu^ 
ance  of  a  purpose  formed  during  the  conflict— 3  Ala.  497;  49  id.  18;  as, 
putting  out  an  eye— 7  Humph.  161;  3  Alb.  L.  J.  140;  or,  biting  off  part 
of  an  ear— 1  Ired.  121 ;  7  id.  39.  As  to  common-law  offense— see  Desty 's 
Crim.  Law,  title  Mayhbic. 

.  204.    Mayhem  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  fourteen  years. 
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CJHAPTEE  m. 

EXDNAPPmO. 

S  207.  Kidnapping  defined. 

I  208.  Punishment  of  kidnapping. 

207.  Every  person  who  forcibly  steals,  takes,  or  ar» 
rests  any  person  in  this  State,  and  carries  him  into  an- 
other country,  State,  or  county,  or  who  forcibly  takes  or 
arrests  any  person,  with  a  design  to  take  him  out  of  this 
State,  without  having  established  a  claim  according  to 
the  laws  of  the  United  States,  or  of  this  State,  or  who 
hires,  persuades,  entices,  decoys,  or  seduces  by  false 
promises,  misrepresentations,  or  the  like,  any  person  to 
go  out  of  this  State,  or  to  be  taken  or  removed  therefrom, 
for  the  purpose  and  with  the  intent  to  sell  such  person 
into  slavery  or  involuntary  servitude,  or  otherwise  to 
'employ  him  for  his  own  use,  or  to  the  use  of  another, 
without  the  free  will  and  consent  of  such  persuaded  per- 
son, is  guilty  of  kidnapping.    . 

Kidnapping  defined.— It  is  the  unlawfol  removal,  stealing,  or  car> 
rying  away  of  a  person  from  his  own  State  or  country,  against  his  will 
—see  2  Bish.  C.  L.  6th  ed.  §  75J;  4  Bl.  Com.  219:  Bouv.  Law  Die. ;  Jacob's 
Law  Die. :  Bell's  Die.  Transportation  to  a  foreign  country  Is  not  nec- 
essary—S  N.  H.  550.  The  offense  is  complete  although  the  ship  be  not 
in  fact  destined  to  leave  the  State— 15  Cal.  332.  Procuring  tho  Intoxi- 
cation of  a  sailor,  with  the  design  to  ship  him,  is  suflicient— 25  N.  Y. 
172. 

Abdnction  of  children.— In  California,  under  an  earlier  statute,  the 
abduction  must  be  accompanied  with  a  removal  Into  another  county, 
State,  or  Territory;  but  under  a  later  statute,  an  intent  to  conceal  or 
detain  Is  the  gist  of  the  offense— 15  Cal.  332.  A  child,  taken  by  the 
father  from  the  legal  custody  of  its  mother,  must  be  deemed  to  be 
taken  without  her  consent— 41  N.  H.  53.  The  forcible  taking  away  a 
child,  against  the  will  of  its  father.  Is  an  assault,  though  both  the  child 
and  its  mother  consent— 6  Allen,  618. 

206.  Kidnapping  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 
years. 
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CHAPTER  rV. 

BOBBEBY. 

S  211.   Bobbery  defined. 

S  212.  Wbat  fear  may  be  an  element  in  robbery. 

§  213.  Ponishment  of  robbery. 

211.  Bobbery  is  the  felonious  taking  of  personal  prop- 
erty in  the  possession  of  another,  from  his  person  or  im- 
mediate presence,  and  against  his  will,  accomplished  by 

means  of  force  or  fear. 

Requisites  of  offense.— Tbe  property  taken  should  belong  to  a  per- 
son  other  than  the  defendant— 21  Cal.  344:  where  title  Is  bona  Jlde 
claimed  by  the  defendant  the  case  fails— 28  Ark.  126;  3  Gar.  &  P.  409. 
The  taking  must  be  from  the  person,  or  in  the  presence  of  the  party 
robbed— 3  wash.  C.  G.  209;  4  Binn.  379;  1  Ohio  St.  422;  11  Humph.  167; 
3  Gold.  350;  39  Ga.  583;  8  Gar.  &  P.  49;  2  East  P.  G.  708.  If  force  is  used, 
fear  Is  not  an  essential  ingredient— 4  Binn.  379;  7  Ired.  239;  7  Mass. 
242;  65  N.  H.  152;  73  N.  G.  83;  35  Ind.  460;  5  B.  1. 60.  So,  to  knock  a 
man  down,  and,  while  insensible,  to  take  his  property  from  him,  is 
robbery— 1  Leach,  320.  There  must  be  a  taking,  and  carrying  away— 
1  Leach,  362. 

The  taking.— The  goods  must  be  taken  animo  /urandi,»s  in  larceny 
^12  Ga.  293;  3  Hun,  114;  4  Ohio  St.  539;  41  Iowa,  200;  71  N.  G.  56.  It  in- 
eludes  larceny,  and  under  the  indictment  the  defendant  may  be  found 
guilty  of  lai'ceny— S3  Gal.  58.  The  taking  must  be  against  the  will  of 
the  owner— Phill.  (N.  G.)  140;  12  Ga.293;  Post.  121-8;  and,  "if  without" 
or  "against"  the  will  of  the  owner,  is  convertible  with  "without  his 
consent,"  as,  where  the  owner  was  insensible  at  the  time— 3  Gar.  &  P. 
392;  1  Leach,  320;  or,  when  he  was  helpless— 4  Binn.  379;  but,  if  with- 
out force,  or  intent  to  use  force,  it  Is  not  robbery— 25  Ind.  403. 

212.  The  fear  mentioned  in  the  last  section  may  be 
either — 

1.  The  fear  of  an  unlawful  injury  to  the  person  or  prop- 
erty of  the  person  robbed,  or  of  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the 
person  or  property  of  any  one  in  the  company  of  the  per- 
son robbed  at  the  time  of  the  robbery.    [Approved  March 

30th,  in  effect  July  1st,  1874.] 

Threats  and  fear.— If  the  goods  be  taken  either  by  violence  or  put- 
ting in  fear,  it  is  8uSlcient-58  Mo.  581 ;  59  id.  318:  8  Smedes  &  M.  401. 
Pear  of  bodily  hurt  is  enough— 1  Leach.  320.   When  fear  is  alleged 
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In  the  indictment  i%  must  be  proved— <  Bush,  436,  and  this  will  be  sntll- 
clent  without  ft(;tiial  ^'(yrci)— 1  Duvall.  IdO;  58  mo.  581.  Any  threat  <ai- 
culated  to  produce  terror  is  stifncient— 12  6a.  293:  2  East  P.  C.  734;  as 
threatening  to^tako  ahd«d€str«y.*OBe'?  child— 2  East  P.  C.  734;  or 
threatening  to  desti  07  on^s  liQi2sa-r2  jiSkst  F?  <L  731;  or  threatening  to 
charge  one  with  an  unnatufai  crQife— IS  G^  Wii  THiunp^.  45;  1  Leach, 
139;  Id.  193:  Russ.  &  B.  146;  Hoody  C.*C«^U  ;  evea  wbere  the/ ear  is 
only  as  to  loss  of  character^l  Parker  Cr.  Bf  190^1 2/eacAi,  2a;*SBBA  * 
B.  J76;  2 EastP.  C.  231.  '.-:;"f^--    y^     -% 

213.    Bobbery  is  pxmishable  by  imprisonment 'in^liie/' 
State  prison  not  less  than  one  year. 


•  -   -»' 


i 


;  cHafi^b  v. 


216.  Every  person  Trbo,  with  Intent  to  1 
teiB,  or  causes  or  procures  to  be  admiuisteied,  to  aoother, 
any  poison  or  otber  noxious  or  destructive  subBttinca  or 
llqnid,  bot  by  which  death  is  not  caused,  Is  puniabahle 
by  imprisonment  In  the  State  prison  not  less  than  ten 

AdminlMailiis  pcdson.— Poison  means  my  sabslancs  w&Icb  by  in 
tnmlnbsiedtqnslltiesUcsnatileot  deetraFltit!lK«'  "  Hoilous  or  de- 
stmeUre  nibsMiice  or  llqula,"  Inclnttei  ■ahauoces  wbicti  ati  onttis 
system  metbsnlesHT.  so  MtadeMror life— HCsl.  H7.  Wbeiederend- 
■Dt  VIS  clisrfad  vltb  adminlacerlng  a  lam  qunniltT  ol  a  certain 
deadly  poison  csllsd  rgd  oilde  oC  iuen;njy,b  lufflcieut  cliatga  luider 


217.  Every  peraon  who  assaults  another,  with  Intent 
to  commit  murder,  is  punisliabla  b;  imprisonment  in  the 
State  prison  not  tees  than  one  nor  more  than  fourteen 


CHAFTEK  TL 
itoAm-Ti  WTTB  mTEUT  TO  couuir  rsLam,  oieeb  t 


I  ZZV.  Aisanlt  with  luMot  lo  rHnmnlt  rape, 
J  213.  AdmliilsterliiK  stopetrlUK  drugi. 
220.  Every  person  who  assaults  ai)oUi«t  with  Intent 
to  commit  rape,  tlie  infamous  crime  against  natue,  may- 
hem, robber;,  or  grand  larceny,  ia  punishable  by  impris- 
onment in  ^e  State  prison  not  less  than  one  nor  more 
than  fonrteeu  years. 


WbetberthelDMDtirulonitiililntlis 
It  M  malm  la  dmchmt^-U 
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221.  Every  person  who  is  guilty  of  an  assault,  with 
intent  to  commit  any  felony,  except  an  assault  with  in- 
tent to  commit  murder,  the  punishment  for  which  assault 
is  not  prescribed  by  the  preceding  section,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding  five 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by 
fine  not  exceeding  five  hundred  dollars,  or  by  both. 

Assault  with  intent  to  commit  felony.— The  perpetration  of  an 
assault,  with  intent  to  commit  a  felony.  Is  a  felony— 2  Blackf .  6 ;  69  Me. 
181.  But  see  4  Mass.  439;  and  a  person  may  be  indicted  for  an  assault 
and  battery  with  intent  to  commit  a  felony— 8  Blackf .  575:  23  Ind.  150; 
27  id.  15:  63  id.  854;  17  N.  H.  253;  16  Ind.  232;  29  id.  80;  84  id.  543;  17  Up. 
Can.  C.  P.  139.  There  Is  no  material  difference  between  an  assault  with 
Intent  and  an  assault  with  an  attempt  to  commit  a  crime— 14  Ga.  55;  32 
Ind.  220.   See  14  Ala.  411. 

222.  Every  person  guilty  of  administering  to  another 
any  chloroform,  ether,  laudanum,  or  other  narcotic,  an- 
esthetic, or  intoxicating  agent,  with  intent  thereby  to 
enable  or  assist  himself  or  any  other  person  to  commit  a 
felony,  is  guilty  of  felony. 

Administering  drngs,  with  intent  to  influence  the  passions.  Is  an 
assaalt-114  Mass.  803;  5  Mich.  10.   See  1  WheeL  G.  C.  490. 


106  DUBL8  AND  CHALLENOBS.  §§ 


CHAPTEE  Vn. 

I>UELS  AND  CHALLENGES. 

S  229.  Duel  defined. 

S  226.  Pnnishment  for  fighting  a  duel,  when  death  ensuea. 

S  227.  Punishment  for  fighting  a  duel,  although  death  does  not  ensua. 

S  228.  Persons  fighting  duels,  etc..,  disqualified  from  holding  office,  etc. 

§  229.  Posting  for  not  fighting. 

S  230.  Duties  of  officers  to  prevent  duels. 

S  231.  Leaving  the  State  with  intent  to  evade  laws  against  dueling. 

S  232.  Witness'  privilege. 

225.  A  duel  is  any  combat  with  deadly^weapons,  fought 
between  two  or  more  persons,  hj  previous  agreement  or 
upon  a  previous  quarrel. 

Duel  defined.— An  agreement  to  fight  with  loaded  pistols,  and  act- 
ually fighting  in  pursuance  of  the  same,  is  a  duel— 1  BlacKf .  377 ;  5  Strob. 
53;  8  Humpn.  84;  4  Yerg.  143;  5  id.  356.  The  gravamen  of  the  offense 
is  consent;  if  that  took  place  in  this  State,  the  statute  offense  is  coiu- 
plete— 53  Ala.  352.  If  fought  in  presence  of  spectators,  it  is  an  aggra- 
vated affray — see  1  Buss.  Gr.  9tn  ed.  jji  406.  In  California,  flgbtiiii;  a 
duel  without  fatal  result  is  a  specific  offense— 14  Cal.  651.    See  9  Leigh, 

m. 

226.  Every  person  guilty  of  fighting  any  duel,  from 
which  death  ensues  within  a  year  and  a  day,  is  punish- 
able by  imprisonment  in  the  State  prison  not  less  than 

one  nor  more  than  seven  years. 

When  death  ensues.— In  case  of  deliberate  dueling,  if  death  ensues, 
it  is  murder— 4  Dev.  &  B.  491 ;  44  Miss.  762;  and  consent  will  not  excuse 
-31  Ga.  411 :  17  Wend.  351.  In  California,  it  is  a  special  offense— 14  Cal. 
651. 

227.  Every  person  who  fights  a  duel,  or  who  sends  or 
accepts  a  challenge  to  fight  a  duel,  is  punishable  by  im- 
prisonment in  the  State  prison  or  in  a  county  jail  not  ex- 
ceeding one  year.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

228.  Any  citizen  of  this  State  who  shall  fight  a  duel 
with  deadly  weapons,  or  send  or  accept  a  challenge  to 
fight  a  duel  with  deadly  weapons,  either  within  this  State 
or  out  of  it,  or  who  shall  act  as  second,  or  knowingly  aid 
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or  assist  in  any  manner  those  thus  offending,  shall  not  be 
allowed  to  hold  any  office  of  profit,  or  to  enjoy  the  right 
of  suffrage,  and  shall  be  declared  so  disqualified  in  the 
judgment  upon  conviction.    [In  effect  April  6th,  1880.] 

Disqnaliflcations.— A  statute  which  provides  that  the  offender  shall 
be  incapable  of  holding  any  office  of  honor,  trust,  or  profit,  is  consti- 
tutional—20  Johns.  457 ;  S.  C.  3  Gowen,  686.  See  10  Bush,  725 ;  see  Const. 
Cal.  art.  zz,  §  2. 

Challenging  and  accepting  challenges— see  Desty's  Grim.  Law,  S  94  b. 

Remedies  by  action  for  Injuries  arising  from  dueling— see  Giv. 
Code,  S§  3347. 3348. 

229.  Every  person  who  posts  or  publishes  another  for 
not  fighting  a  duel,  or  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  who  uses  any  reproachful  or  con- 
temptuous language,  verbal,  written,  or  printed,  to  or 
concerning  another,  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  with  intent  to  provoke  a  duel,  is 
guilty  of  a  misdemeanor. 

230.  Every  judge,  justice  of  the  peace,  sheriff,  or  other 
officer  bound  to  preserve  the  public  peace,  who  has  knowl- 
edge of  the  intention  on  the  part  of  any  persons  to  fight  a 
duel,  and  who  does  not  exert  his  official  authority  to  ar- 
rest the  party  and  prevent  the  duel,  is  punishable  by  fine 
not  exceeding  one  thousand  dollars. 

231.  Every  person  who  leaves  this  State  with  intent 
to  evade  any  of  the  provisions  of  this  chapter,  and  to 
commit  any  act  out  of  this  State  such  as  is  prohibited  by 
this  chapter,  and  who  does  any  act,  although  out  of  this 
State,  which  would  be  punishable  by  such  provisions  if 
committed  within  this  State,  is  punishable  in  the  same 
manner  as  he  would  have  been  in  case  such  act  had  been 
committed  within  this  State. 

232.  No  person  shall  be  excused  from  testifying  or  an- 
swering any  question  upon  any  investigation  or  trial  for 
a  violation  of  either  of  the  provisions  of  this  chapter,  up- 
on the  ground  that  his  testimony  might  tend  to  convict 
him  of  a  crime.  But  no  evidence  given  upon  any  exam- 
ination of  a  person  so  testifying  shall  be  received  against 
him  in  any  criminal  prosecution  or  proceeding. 
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CHAPTBB  Vin. 

FALSB  ZMPBISONMSirr. 

S  236.  False  Imprisonment  defined. 

S  237.    False  Imprisonment,  how  pmdslied. 

236.  Palse  imprisonment  is  the  unlawful  Tiolotion  of 

the  personal  liberty  of  another. 

False  imprisonment  is  any  unlawful  restraint  of  one's  liberty  by 
words  and  an  array  of  force,  without  bolts  or  bars,  in  any  locality 
whatever— 7  Hnmph.  43:  81  N.G.  528:  but  there  must  be  a  detention  of 
the  person,  and  unlawfulness  of  the  detention— 13  Fla.  875;  S.  G.  1  Green 
C.  &,  12Si  and  the  detention  will  be  presumed  unlawful—^  Tex.  Ct. 
App.  60.  It  is  not  necessary  to  be  touched  or  actually  arrested— Bald. 
601;  a  detention  through  threats  is  sufficient— 3  Tex.  Ct.  App.  108;  as 
to  stop  a  person,  by  threats,  from  proceeding  on  a  highway— 3  Sneed, 
66:  or  to  prevent  a  man  from  moving  as  he  sees  proper— 7  Humph.  43; 
3  Tex.  Ct.  App.  204;  id.  108;  6  id.  452;  or  to  forcibly  detain  a  person  on 
the  street— 12  Ark.  43. 

237.  False  imprisonment  is  punishable  by  fine  not  ex- 
ceeding:  five  thousand  dollars,  or  by  imprisonment  in  the 

county  jail  not  more  than  one  year,  or  both. 

Ponishment.— False  Imprisonment  is  a  trespass— <(  McLean,  267;  8 
Har.  &  McH.  260:  2  N.  H.  491 :  5  Wend.  170;  it  Is  an  assault,  or  an  assault 
and  battery— 17  Ala.  640;  and  It  is  a  mlBdemeanor— 23  CaL  168. 


CHAPTER  IS. 


It,  bD«  imnltlieil. 
rr,  how  ptmlBbed. 


240.  Ail  aaaaaU  is  an  aalawf al  attempt,  coapled  irith 
a  present  ability,  to  commit  a  violaat  iojai?  on  the  per> 
sou  of  another. 


Initance*  of  »s«aolis— see  Desty"*  Crim.  I 
■Where  there  nag  no  Intent  to  inlure,  there  can 
CaLM;jJWaali.O.C.*M. 

Intent— There  m 
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Jrevented— 18  Cal.  636:  19  Ark.  190;  9  Ilumph.  457;  3  Ired.  186;  II  Id. 
Jb:  9  Ala.  79;  32Ind.  220;  11  Yt.  236;  3  Sneed, 66:  4  Car.  A  P.  349;  by 
dodging  or  running  away— 27  Cal.  633;  9  Alien,  274 ;  36  lud.  280;  45  Ala. 
43;  or  by  the  intervention  of  anotber— 27  Cal.  633;  9  Allen,  274;  86  Ind. 
280;  45  Ala.  43;  11  Vt.236:  17  Up.  Can.  C.  P.  139:  wblcb  act  if  not  pre- 
vented wonldprodnce  a  battery— 30  Ala.  14;  1  unmph.  894;  1  Ired.  125; 
id.  375;  32  N.  T.  535;  23a'ez.  674;  33  id.  517;  1  8erg.  A  B.  347;  1  Sneed. 
606.  Bee  Desty's  Grim.  Law.  title  Assault. 

What  not  an  aasanlt.— Mere  words  will  not  constitnte  an  assault— 1 
Bay,  351;  32  N.  Y.  625;  30  Wis.  313;  33  Tex.  517;  but  they  may  be  re- 
ceived in  evidence  to  show  the  intent— 65  N.  C.  334;  see  1  Serg.  A  R. 
346:  and  if  they  accompany  an  act  showing  an  intent  not  to  commit 
violence,  the  act  is  not  an  assault;  as  a  threatening  act  accompanied 
by  the  word"if "— 9  Allen,  79;  1  Ired.  125;  1  Sergrifc  B.  347;  1  Sneed. 
606;  22  6a.  237;  3  Ired.  186;  1  id.  375;  9  Car.  &  P.  626;  1  Mod.  3.  Men- 
acing words  and  threatening  gestures  must  be  accompanied  with  an 
ability  to  inflict  the  injury  threatened— 27  Cal.  633 ;  89  Miss.  521 ;  4  Eng. 
42;  59  Ala.  1;  32  TexTsgs;  2  Tex.  Ct.  App.  244;  6  id.  465;  18  Ala.  547;  9 
td.79:  34  id.  363:  44  Tex.  43;  S.  G.  1  Am.  Cr.  B.  46. 

241.  An  assault  is  punishable  by  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  three  months. 

Judgment.— The  party  may  be  imprisoned  for  the  fine,  but  not  for 
the  G08t»-45  CaL  245/ 

242.  ^battery  is  any  willful  and  unlawful  use  of 

force  or  violence  upon  the  person  of  another. 

Battery  defined.— A  battery  is  an  unlawful  touching  of  the  person 
by  an  aggressor,  or  by  any  substance  put  in  motion  by  him— 43  Ind. 
146;  23  Up.  Can.  Q.  B.  619:  an  unlawful  and  unjustifiable  use  of  vio- 
lence, however  slight— 1  Gray,  61:  S.  G.  1  Lead.  G.  C.  295;  2  Met.  24;  6 
Tex.  Ct.  App.  465;  if  done  without  consent  of  the  person— Law  Bep.  1 
C.  C.  243;  id.  12;  26  Up.  Can.  Q.  B.  320.  It  is  the  slightest  unlawful 
toDchu^,  willfully  or  in  anger— Bald.  571;  43  Ind.  146;  17  Tex.  615;  15 
Hon,  293.  *'  Person  "  includes  wearing  apparel,  or  a  cane  held  in  the 
band,  or  a  house  in  which  the  person  resides— 1  Hill,  (S.  C.)  46. 

Assault  and  battery.— Where  two  persons  mutually  fight  by  agree- 
ment, each  is  equally  guilty  of  a  several  and  distinct  offense— 19  Ark. 
577;  40  Ind.  18;  119  Mass.  350;  S.  C.  1  Am.  Cr.  B.  59:  PhlU.  (N.  C.)  237;  7 
Gray,  324;  but  see  14  Ohio  St.  437;  6  Dana,  295:  1  HiU  (S.  G.)  363;  there 
must  be  mutual  intent,  but  there  need  not  be  mutual  blows— 46  6a. 
148:  carelessly  firing  a  pistol  at  another  and  hitting  him— 5  Allen,  507; 
H  Ind.  63;  or  threatening  another,  and  putting  his  open  hand  on  him 
and  pushing  him  back— 65  N.  C.  332;  or  freeing  another  from  arrest— 33 
Ind.  531:  llld.  47;  5  Ind.  627;  or  the  hirer  of  a  convict  inflicting  per- 
sonal chastlsement>^l  Ala.  83;  or  the  performance  of  sexual  Inter- 
course in  a  brutal  manner— 58  Ind.  355;  or  riding  over  another  with  a 
horse— ^  Strob.  137:  or  driving  a  horse  against  a  carriage,  thereby 
caushig  injui^—l Wheel.  G.  C.  363;  1  Serg.  &  B.  347;  or  forcibly  remov- 
ing a  person  from  where  he  has  a  right  to  be— 124  Mass.  284;  or  push- 
ing a  person  against  another-43  Ind.  146;  or  sprinkling  paint  from  a 
window  upon  a  passer-by— 1  Wheel.  G.  G.  62;  or  stabbing  another— 15 
6a.  117;  36  id.  91:  31  id.  411;  25  Id.  396;  or  striking  the  cane  in  a  per- 
son's hand,  or  pulling  his  coat  in  a  rude  and  insulting  manner— 1  Dall. 
114;  1  Hill,  (S.  G.)46;  4  Denio,  453;  4  Miss.  534;  or  taking  anddetaininga 
person  against  his  consent— 17  Ala.  540;  or  resisting  an  officer  having 
a  prisoner  in  custody— 5  Met.  536;  6  Gray,  350;  or  inciting  another  to 
strike  an  ofAcer- 99  Mass.  433;  or  false  imprisonment  and  riotous  acts 

Pen.  Gods.— lo. 


an  unnlt  and  biMery— ; 

Wlut  no)  unnlt  and  battsry.— 'Wbers  one,  In  dolns  a  lawful  act, 
•ecldsntallT  fnlnce*  anotbei— 1  Stnuige,  Htl;  or  where  one  in]nia  an- 
other In  frlenaiT  atUello  sport— 1174. U.  MO;  or  BDatcblnii  Iroma 
psnon'Bhanil— 13Cniili.!70:  orairestlngamaaiippiu'eDtly  Intoxicated: 
lEUuolaniaEanltaod battery— 11  Gisy.Ui  i:3Maw.43iL 

£nibrcliig  dlHlplin«.— TbQ  maater  of  a  vessel  may  clmatLse  a  Be^ 
man  moderately— l  ■WarB.M;  Id.  WS;  2  Stor-  ""-  -  " —  •'•-  —  • 
UuDn,  JW}:  TBon.  3U.   An  omcer  oa  duty  m: 
_7.-«  f  nlo.  ,,n.„  93-  iTei.  Ct.App.BM; 


243.  A  battery  la  pimlslia'ble  bj  flna  of  not  ezceediag 
one  thouaand  dollara,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  monthB,  oi  by  both.  [Approved 
Febniary  26th,  1881.] 

Fnnl»hm«iit— An  auaolt  wltbonc  a  deadly  ireaiion  Is  a  mlademem* 
etoUy-ucaLSUi  «  ld.wa. 

244.  Every  person  who  willfully  and  maliciously 
places  or  tlirowH,  or  canseB  to  be  placed  or  tlirown,  upon 
the  person  of  anollier,  aay  Titrlol,  corroaive  acid,  or  caus- 
tic chemical  of  any  nature,  with  the  Intent  to  Injure  tiie 
flesh  or  disdgure  tlie  body  of  such  person,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one 
nor  more  than  fourteen  years. 

245.  Every  person  who  comtnita  an  assault  upon  the 
person  of  another  with  a  deadly  weapon  or  instrument,  or 
by  an;  means  or  force  likely  to  produce  great  bodily  in- 
jury, is  punishable  by  imprlsonioent  in  the  State  prison, 
or  in  a  county  jail,  not  exceeding  two  years,  or  by  line 
not  exceeding  five  thousand  dollars,  or  by  both.  lAp- 
proved  March  30th,  In  effect  July  1st,  1871.] 


Ill  ASSAUIiT  MXD  BATTEBT.  §  245 

Assault  witii  dsadly  weapon.— An  assault  with  Intent  not  to  do 
murder,  lint  a  lesser  bodily  harm,  is  not  a  felony,  unless  resort  is  had 
to  means  of  a  deadly  nature-4A  CaL  283;  6  id.  d(S2;  42  IlL  MO.  *'  To  do 
bodily  lumn  on  a  person,"  and  '*  to  inflict  on  the  person  of  another  a 
bodily  injury."  are  of  the  same  import— 44  CaL  94,  distinguishing  9  id. 
260.  It  is  a  distinct  offense  from  au  assault  to  do  murder,  but  is  neo> 
essarily  included  in  that  charge  in  the  indictment— 44  Cal.  94;  5  id.  133; 
40  id.  426.  Se*"  30  Cal.  218.  The  Indictment  should  charge  the  offense 
in  the  language  of  the  statute,  and  should  allege  that  the  weapon  was 
deadly,  or  such  facts  as  necessarily  show  that  it  was  deadly— 29  CaL 
579.  An  averment  that  defendant  was  armed  with  a  deadly  weapon, 
and  made  an  assault,  is  not  an  averment  that  the  assault  was  made 
with  a  deadly  weapon— 52  Cal.  451.  The  name  of  the  weapon  is  not  a 
necessary  ingredient,  its  nature  alone  is  important— 44  CaL  04.  See  tt 
Cal.  S<i2.  Where  defendant  was  convicted  and  was  sentenced  to  im- 
prisonment in  the  county  jail,  no  appeal  lies  from  the  judgment-53 

Offense  generally.— The  danger  to  life  must  be  a  real  danger— 2 
Curt.  241.   A  deadly  weapon  is  one  calculated  to  produce  death,  or 

g'eat  bodily  harm— 6  Tex.  Ct.  App.  146:  8  id.  13;  as  a  bowie-knife -24 
a.  286:  a  pistol  used  as  a  bludgeon— 41  id.  155;  weights  and  stones- 
23  id.  79;  30  id.  138;  a  champagne  bottle— 33  id.  217:  or  one  which,  in 
the  manner  used,  is  capable  of  producing  death  or  great  bodily  harm 
—4  Tex.  Ct.  App.  827;  see  1  id.  640;  6  Jones,  (N.  CT)  505.  An  assault 
with  a  deadly  weapon  is  ipso  facto  an  aggravated  assault— 23  Tex.  582; 
6  Tex.  Ct.  App.  663.  To  constitute  an  assault  with  a  gun  it  is  not  nec- 
essary that  it  be  raised  to  the  8houlder-27  Ho.  255;  but  there  must  be 
an  act  indicative  of  an  effort  to  shoot,  or  otherwise  use  the  weapon— 41 
Tex.  576;  23  Id.  074;  7  Tex.  Ct.  App.  77. 
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CHAPTER  X. 

LIBBL. 

S  248.  Libel  defined. 

S  249.  PimislmientofllbeL 

S  250.   Malice  presumed. 

S  251.   Truth  may  be  given  In  evidence*  Jury  to  determine  law  and 

fact. 
S  252.   Publication  defined. 
S  253.   Liability  of  editors  and  publishers. 

S  254.  Publishing  a  true  report  of  public  official  proceedings  privileged* 
S  255.   Extent  of  privilege. 
S  256.   Other  privileged  communications. 
S  257.   Threatening  to  publish  llbeU  Offer  to  prevent  publication,  with 

Intent  to  extort  money. 

248.  A  libel  is  a  malicious  defamation,  expressed 
either  by  writing,  printing,  or  by  signs  or  pictures,  or  the 
like,  tending  to  blacken  the  memory  of  one  who  is  dead, 
or  to  impeach  the  honesty,  integrity,  virtue,  or  reputation, 
or  publish  the  natural  or  alleged  defects  of  one  who  is 
alive,  and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

Libel  In  general.— Libel  Is  an  offense  under  the  law  both  of  En- 
gland and  of  the  States  of  the  Union— 17  Mass.  336;  13  Met.  68;  9  N.  H. 
^.  It  is  a  repicseuiation  iu  writing  or  by  pictui'es,  calculated  to  lead 
to  any  act  which,  when  done,  is  indictable— 4  Mass.  163;  4  McCord,  317 ; 
9  Jolms.  214.  Any  publicatlou  which  tends  to  excite  people  to  the 
commitislpn  of  any  crime  is  a  libel— Stark.  Slan.  §  152.  A  malicious 
publicaiion  la  printing,  writing,  signs,  or  pictures,  tending  to  Injure 
reputation,  disgrace  and  degrade  a  person,  and  lower  him  iu  the  es- 
teem of  the  world,  or  bring  him  into  public  hatred,  contempt,  or  ridi- 
cule—5  Har.  (Del.)  475;  3  id.  4U6;  2  id.  417.  Intent  Is  an  essential  ele- 
ment—15  rick.  337;  7  Cowen,  613;  Peake  Ad.  Cas.  84;  2  Barn.  &  C.  257; 
and  the  party  will  be  presumed  to  intend  the  couseouences  of  his  act 
—see  4  6&.  14;  15  Pick.  337;  22  How.  St.  TrL  237;  2  Sarn.  &  C.  257;  9 
Car.  Sb  P.  462. 

249.  Every  person  who  willfully,  and  with  a  malicious 
intent  to  injure  another,  publishes,  or  procures  to  be  pub- 
lished, any  libel,  is  punishable  by  fine  not  exceeding  five 
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thousand  dollars,  or  imprisonment  in  the  county  jail  not 
exceeding  one  year. 

250.  An  injurious  publication  is  presumed  to  have 
been  malicious  if  no  justifiable  motive  for  making  it  is 
shown. 

Malice  in  law.— On  the  intentioiial  publieation  by  another  of  mat- 
ter which  Is  libelous,  malice  In  law  will  be  implied,  whatever  the  mo- 
tives in  fact  may  be— 3  Pick.  304:  9  Met.  410:  15Tick.  337:  7  Cowen,  613. 

251.  In  all  criminal  prosecutions  for  libel,  the  truth 
may  be  given  in  evidence  to  the  jury,  and  if  it  appears  to 
the  jury  that  the  matter  charged  as  libelous  is  true,  and 
was  published  with  good  motives  and  for  justifiable  ends, 
the  party  shall  be  acquitted.    The  jury  have  the  right  to 

.  determine  the  law  and  the  fact. 

Justification.— To  constitute  a  justification,  the  answer  must  aver 
the  truth  of  the  publIcation-9  Cal.536:  43  Id.  379;  2  Hill,  248;  9  Met. 
410;  15  Pick.  337:  7  Ired.  180;  but  if  the  libel  assert  the  defamatory 
matter  only  as  the  belief  of  the  author,  or  as  rumor,  or  general  sus- 
picion, it  cannot  be  justified  by  proof  that  the  author  believed  it  to  be 
ime— 41  CaL  380;  4  Conn.  408;  8  Wend.  606;  11  Price,  235:  1  Holt,  53: 
6  Binsr.  215.  But  proof  that  he  believed  it  to  be  true  may  be  admitted 
In  mitigation  of  punishment— 9  Ala.  447;  4  Man.  &  R.  65;  4  Bam.  & 
Aid.  314. 

252.  To  sustain  a  charge  of  publishing  a  libel,  it  is  not 
needful  that  the  words  or  things  complained  of  should 
have  been  read  or  seen  by  another.  It  is  enough  that  the 
accused  knowingly  parted  with  the  immediate  custody  of 
the  libel,  under  circumstances  which  exposed  it  to  be 
read  or  seen  by  any  other  person  than  himself. 

Fnblication  defined.— The  offense  Is  committed  by  sending  the  li- 
bel to  the  one  libeled,  though  it  reaches  the  ear  of  no  third  person— 7 
Ck}nn.  226;  2  Yeig.  581.  The  transmission  of  a  sealed  letter  contalnmg 
libelous  matter  is  indictable— 5  Humph.  112;  6  Ga.  276. 

253.  Each  author,  editor,  and  proprietor  of  any  book, 
newspaper,  or  serial  publication,  is  chargeable  with  the 
publication  of  any  words  contained  in  any  part  of  such 
book,  or  niunber  of  such  newspaper  or  serial. 

Liberty  of  the  press.- Every  citizen  has  the  right  of  Investigating 
the  conduct  of  those  who  are  Intrusted  with  public  business— I  DalC 
325;  being  responsible  for  the  abuse  of  that  liberty— 3  Yeates,  520:  4  id. 
269;  3  Pittsb.  Bep.  449.  The  guarantee  of  freedom  of  speech  applies  to 
words  spoken  or  published  in  regard  to  judicial  conduct  or  character 
—79  lU.  45.  See  Const.  Cal.  art.  1,  sec.  9.  Not  only  the  liberty  of  the 
pre«s  must  be  preserved,  but  liberty  of  written  as  well  as  oral  dis- 
course  in  all  relations  where  there  is  a  duty  to  speak,  and  if  what  Is 


yondlhB  line  of  duty— a  Boaw,  637i  1  DqiiIo,4L;  b  aiay.H-JH  How. 
Hi;  l3Md.  ^5;  0  N.  H.  U;  12  Pick.  1&3;  H  PtillH.  DM;  Law  B.  9  C.  P. 

wlCliout  bis  order  ud  a^duet  bis  nJil— TtasctL  C.  C.  iW. 

254.  No  reporter,  editor,  or  proprietol  of  any  news- 
paper la  liable  to  any  pToaecution  foe  a  (air  and  true  re- 
port of  aiij  judicial,  legislatLTo,  oi  other  public  official 
proceedings,  or  of  an?  statamanc,  speecii.  argnment,  or 
debate  in  the  course  of  the  same,  except  upon  proof  of 
malice  in  making  each  report,  which  shall  not  be  implied 
from  the  mere  fact  of  publicatiou. 

mled 

la  UbeloiUpiFlck^mi  IJobat 

ltasyi[«p'irt5iirirtiS3>^lutBuiJ  M  flia  vme,  tint  DM  wtwa  tbn 
Ald.m.  irbereMonalliultAlof aeuMlbejBdia&tKMaiionMr 
tt  EoonloHilddtDCUurpatilkatloiiottbeproeMilliiii.tlieiHibllaber 
cauaoc  Bbleld  hlmMlf  iibm  Indictmeut  OD  the  froimil  that  the  )ll>el 
itu  a  cocrece  report  ol  irliat  wsa  done— >ee  t  Aa.  MI:  1  LO.  Barm. 
llSi  1  Teim.  Bep.  SBi;  Uooif  A  M.  Kit. 

255.  Libelous  lemaiks  or  commeuts  coDuected  with 
matter  privileged  by  the  last  section  receive  no  privilege 
b7  reason  of  their  being  bo  coouected. 

256.  A  commnnicatioii  made  to  a  person  interested  Id 
ttia  communication,  bj  one  who  was  also  Interested,  or 
vrbo  stood  in  such  relation  to  the  former  na  to  aSord  a 
reasonable  ground  for  Bupposing  bis  motive  innocent,  is 
not  presumed  to  be  malicious,  and  is  a  privileged  com- 
munication. 
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▲doL  700.  other  privileged  commimications,  see  Desty's  Crlm.  Law, 
title  LiBXL. 

257.  Every  person  who  threatens  another  to  pablish  a 
libel  concerning  him,  or  any  parent,  husband,  wife,  or 
child  of  sach  person,  or  member  of  his  family,  and  every 
person  who  offers  to  prevent  the  publication  of  any  libel 
upon  another  person,  with  intent  to  extort  any  money  or 
other  valuable  consideration  from  any  person,  is  guilty  of 
a  misdemeanor. 
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TITLE  IX. 

Of  Crimes  against  the  Person  and  against  Fnblio 
Decency  and  Good  Morals. 

Chap.    I.    Bapb,  Abduction,  Carnal  Abusb  of  Ghil- 

DBBN,  AND  SEDUCTION,  §§  261-7. 

n.    Abandonment,  and  Neglect  of  Chtt.drkn, 

§§  270-2. 
UL    Abortions,  §§  274-5. 

ly.      CHILD-STEALINa,  §  278. 

V.    Bigamy,  Incest,  and  the  Grime  against 
Nature,  §§  281-7. 
VI.    Violating  Sepulture  and  the  Remains 

OF  the  Dead,  §§  290-7. 
Vn.    Grimes  against  Religion  and  GoNsciENCEy 
a:s[i>  other  Offenses  against  Good 
Morals,  §§  299-309. 
VUL    Indecent  Exposure,  Obscene  Exhibitions, 
Books,  and  Prints,  and  Bawdy  and 
OTHER  Disorderly  Houses,  §§  311-18. 
IX.    Lotteries,  §§  319-26. 
^      X.    Gaming,  §§  330-6. 

XI.    Pawnbrokers,  §§  338-43. 
Xn.    Other  Injuries  to  Persons,  §§  846-67. 


117  BAPE  AND  SEDUCTION.  §  261 


CHAMEK  I. 

BAPE,  ABDUCTION,  CARNAL   ABUSE    OF  CHILDREN,   AND  SE- 
DUCTION. 

§  261.  Rape  defined. 

S  262.  When  physical  ability  must  be  prored. 

§  263.  Penetration  sufficient. 

§  264.  Punishment  of  rape. 

S  265.  Abduction  of  women. 

§  266.  Seduction  for  purposes  of  prostitution. 

5  267.  Abduction. 

S  268.  Seduction  under  promise  of  marriage. 

S  269.  Intermarriage  subsequent  to  seduction. 

261.  Bape  is  an  act  of  sexual  intercourse  accomplished 
with  a  female,  not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances  : 

1.  Where  the  female  is  under  the  age  of  fourteen  years. 

2.  "Where  she  is  incapable,  through  lunacy  or  other  un- 
soundness of  mind,  whether  temporary  or  permanent,  of 
giving  legal  consent. 

3.  Where  she  resists,  but  her  resistance  is  overcome  by 
force  or  violence. 

4.  "Where  she  is  prevented  from  resisting  by  threats  of 
Immediate  and  great  bodily  harm,  accompanied  by  ap- 
parent power  of  execution  ;  or  by  any  intoxicating,  nar- 
cotic, or  an2esthetic  substance,  administered  by  or  with 
the  privity  of  the  accused. 

5.  "Where  she  is,  at  the  time,  unconscious  of  the  nature 
of  the  act,  and  this  is  known  to  the  accused. 

6.  "Where  she  submits,  under  a  belief  that  the  person 
committing  the  act  is  her  husband,  and  this  belief  is  in- 
duced by  any  artifice,  pretense,  or  concealment  practiced 
by  the  accused,  with  intent  to  produce  such  belief.  [Ap- 
proved March  6th,  1889.] 

Rape  defined.— Rape  is  the  unlawful  carnal  knowledge  of  a  female, 
by  force,  without  her  couftent  -4  Bl.  Com.  210 ;  2  Arch.  C.  Fr.  152  ;  1 
£ast  P.  C.  434;  of  any  woman  above  the  age  of  ten  years,  imlawf  uUy. 
against  her  will— 12  Ark.  389;  11  Ga.  22.'):  39  Me.  22:  9  Mich.  150;  47 
Hiss.  609;  25^18.364;  without  her  consent,  and  against  her  will,  are 
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87nonynioii»-47  Cal.  447;  105  Mass.  376;  see  110  Id.  405;  53  Mo.  65;  36 
Micb.  203;  see  Bell  C.  0.71;  that  it  was  against  her  will  maybe  in- 
ferred from  the  circumstances— 35  Geo.  2ij3.  "Carnal  knowledge" 
means  sexual  commerce— 97  Mass.  59.  A  woman  ceases  to  be  a  child 
when  she  reaches  the  age  of  puberty— 22  Ohio  St.  102;  S.  C.  1  Green 
C.E.660.  -^         *-         J 

262.  No  conviction  for  rape  can  be  had  against  one 

who  was  under  the  age  of  fourteen  years  at  the  time  of 

the  act  alleged,  unless  his  physical  ability  to  accomplish 

penetration  is  proved  as  an  independent  fact,  and  beyond 

a  reasonable  doubt. 

Presumption  of  incapacity.— The  presumption  is,  that  a  boy  imder 
fourteen  years  is  iucapabloof  committing  rape— 14  Ctiio,222;  Winst. 
3U0;  7  Jones,  (N.  C.)  61 ;  1 1  Ga.  225;  3  Car.  &  P.  HM;  7  id.  682;  8  id.  736;  9 
id.  118;  but  this  presumption  may  be  rebutted— 2  Parker  Cr.  R.  174;  14 
Ohio,  222.  Tliat  the  presimiptiou  Is  irrebuttable— see  4  Har.  (Del.)  56« ; 
7  Jones,  (N.  C.)  01;  Winst.  3uO;  y  Car.  &  P.  866.  A  boy  under  fourteen 
may  be  liable  as  an  aider  and  abettor— 19  Mass.  380. 

263.  The  essential  guilt  of  rape  consists  in  the  outrage 

to  the  person  and  feelings  of  the  female.    Any  sexual 

penetration,  however  slight,  is  sujficient  to  complete  the 

crime. 

Female  under  ten  years.^-It  is  rape  whether  the  carnal  knowledge 
was  with  her  consent  or  not— 11  Ga.  225;  6Tex.  Ct.  App.  525;  7  id.  342. 
The  law  conclusively  presumes  that  a  cliild  under  ten  years  is  in- 
capable of  giving  consent— 14  Ired.  224;  56  Ga.  36;  S.  C.  2  Am.  Cr.  B. 
589;  11  Ga.  325;  26  Up.  Can.  Q.  B.  320.  So  consent  of  a  child*  of  tender 
3'ears  is  no  consent -29  Ark.  116;  11  Ga.  225;  4  Har  (Dei.)  666;  1  Hill, 
351;  12  Iowa,  66;  1  Leigh,  688;  9  Mich.  150,;  76  N.  C.269;  12  Ohio  St.  466; 
17  Id.  515;  26  Up.  Can.  Q.  B.  323;  9  Cai^.  &  P.  2i3;  10  Cox  C.  C.  144; 
Id.  157.  So  force  is  not  necessary  In  case  of  a  child  under  ten  years— 
55Ga.303;  11  id.  226. 

Carnal  abuse  of  children.— Carnal  knowledge  of  a  child  by  her 
consent  is  not  properly  rape,  although  pmiislied  in  the  same  manner 
—2  Va.  Cas.  235 ;  47  Miss.  603 ;  25  Wis.  364.  Force  and  resistance  are  not 
the  esseiKial  elements— 1 1  Ncv.  255 ;  4  Cent.  L.  J .  525 ;  55  Ala.  264.  Abuso 
is  understood  as  limited  to  the  genital  organs  in  an  attempt  at  carnal 
knowledge,  falling  short  of  penetration— 68  Ala.  376. 

Subd.  2.  Incapacity  to  give  consent  through  idiocy  or  mania— 26 
Up.  Can.  Q.  B.  323. 

Subd.  3.  Force  and  resistance.— Force,  actual  or  constructive,  is  a 
necessary  ingredient— 53  Cal.  62;  30  Ala.  54;  53  id.  453;  9  Fla.  163;  50 
Barb.  144;  32  Ark.  704;  1  Wheel.  C.  C.  878.  It  is  incident  to  the  phys- 
ical character  of  the  act— 85  Ga.  263.  See  110  Mass.  455;  32  N.  Y.  525 ;  3 
Cox  C.  C.  543;  even  if  she  is  a  common  strumpet,  or  a  kept  mistress 
of  the  ravisher-52  Ala.  3H;  4  Humph.  1<J4;  8  £ng.  360;  1  Hun,  307;  3 
Car.  &  P.  589.  No  particular  amount  of  force  is  necessary— 2  Iowa, 
566.  See  52  Ind.  187 ;  59  N.  Y.  374.  The  amount  of  force  and  resistance 
depend  on  the  relative  strength  of  the  parties,  and  other  circumstan- 
ces—45  N.  H.  148;  35  Ga.  263;  74  N.  C.  425;  2  Tex.  Ct.  App.  346;  6  id.  534. 
There  must  be  on  the  part  of  the  female  the  utmost  resistance— 53  Mo. 
65;  24  Mich.  1;  see  110  Mass.  405;  49  Ga.  185:  1  Tex.  Ct.  App.  346;  un- 
til she  is  exhausted  or  overpowerecl<-r59  JHi  Ti  374;  her  utmost  resist- 
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S«S?yi6:'lCo™fM:  w'J^*^''B™M'lfc.2SfVcox(,\C.'»lii'£rc. 
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AhM.4.  tmaMM  tatUtaBao.-CeatiBg  reatoButce  nniler  feer  ol 
deuikarnmt  bodily  liluiu,iiiii±estb9<!aiBuiniH3tca  nctranc— 3  Ala. 
Hil3Ai<.«iO;SlKui.m;  V&waa.KI;  4Fon.dir.ge?.    ThooCLUse 

may  IwcoronuttefUttaonglitlieiromuiBtlaitileldea  tc  "'"■'■'' 

Ituei'  coDwut  wu  facc«a  bT  fear  at  deatlii  or  by  diuess 
IHuiDpb.lH;  DL'ar.AP.TlS.   ItlSDOtueeemrytliats 


.„ -NAUbKlittl ™- 

^dered  rrthtaiuM  danEeroiu.  or  Bluohiteqr  iuelen~33  Hkb.  W3i  4 
Bnuiiib.  191:  VCar.AFrTia.  4ha  cImmutuiuitUciibMd  to  glTO  ef- 
fect lo  t  tie  vlotcnee  or  timata  ars  to  tM  coo^ilered  on  tba  qiKKlon  ot 
(IUTeM-»M,H.W:  lSGa.Hli  T4K.0.C91  lT0K.Ct.A^Ha.  BUb 
mmt  bo  gulls  ovenmin  by  tear  atul  terror,  wltb  as  macu  mbtaiKe 
■sposslbleDiidFTtbsFinnDistaiHes— VtUp.Ciin.ti.P.a7».  SeeWA^ 
Ml  SArk.aW;  XIKan.  lU;  SSwan.  SM.  It  ta  k  gnescloa  for  tbe  lory 
todeiermlue— HCar.iP.hi!  BCoiC.C.M:  IB Cp. Can. C. P. STS 


Administeriiig  dnigi,  vith  Intent  to  Inflame  the  passions.  Is  an  as 
ijoll-lMMass.MS:  jMkh.lOj  see  1  Wheel.  C.  C.  450;  oU- — ■ 

Subd.  i.  UncDiualaaa  sntunlsiloii  during  sleep  la  no  c 
Cei  C.  C.  Ill;  S.  C.  1  Oreeii  C,  K.  31;^  M  Oa.  263;  or,  wliei 
totoxicacea— MUe.24{  l[i»Uass.3;& 

Stibd.  n.   Artlflos  and  fraad.— Acquiescence  by  a  mairlc 


Kdks.  (t  B.  C  C.  48'i  t).  C.  8  Lead.  V.  b.  in;  as,  v/urro  ino  ace  t>£S 
iteillhUy  committed,  she  beliiB  un<ter  Euch  Iitipn»^lon— I  Conn,  si. 
aMnkiBmm,tMi  M  Ala.  H;  7SN.0.1.  WUcm  racual  kiunvlcdro 
ms  obiaf  ned  under  clrcunutanecsvblcli  ladncciltbo  woman  to  iii|>- 
nasa  tba  defandant  waa  ber  busbanii.  It  Is  not  Tano,  mis  belli  In  US 
&aaa.S»;  I  Wlieel.  C.  C.  ITS;  M  Ark.^j  BEnT.a^i  SCoxC.C.Il:!: 
(lie  patfy  wmfid  ba  l»bla  tor  aa  afflanll— s  Car.  df  P.  Xfi;  Id.  ^i  I 
Jun^(S.C.>ll.  See  1  Car.  £  P.  KB.  '  ' 


264.    Bape  is  punishable  by  imprisomneiit  in  Uie  State 
priaoa  not  less  than  five  years. 
Paniahment.— The  iinniahruf  nt  Is  tb?  same,  wbcther  tija  act  be  douo 
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Liability  of  parties.— All  persons  present,  aiding  or  assisting,  are 
principals,  but  they  must  be  actually  aiding  and  assisting— 45  Cal.  293: 
24  Midi.  1;  see  12  Bush,  18;  46  Iowa,  265;  so  a  person  standing  by,  but 
doing  no  act  to  aid  or  assist,  is  not  guiity— 45  Cal.  293.  A  person  cannot 
be  convicted  on  the  uncorroborated  testimony  of  the  woman— 51  Cal, 
371;  8.  C.  2  Am.  Cr.B.dDO;  46  Cal.  510;  6  id.  221;  44  Iowa,  82;  see  29 
Conn.  389;  but  her  testimony  may  be  corroborated  by  her  own  prior 
statements— see  \Vhart.  Cr.  Ev.  §  273;  1  Wliart.  C.  L.  8th  ed.  §  566. 

265.  Every  person  who  takes  any  woman  unlawfully, 
against  her  will,  and  by  force,  menace,  or  duress,  compels 
Ler  to  marry  him,  or  to  marry  any  other  person,  or  to  be 
defiled,  is  punishable  by  imprisonment  in  the  State  prison 

not  less  than  two  nor  more  than  fourteen  years. 

Abduction  for  marriage.— Abduction  for  marriage  by  any  sinister 
means,  either  by  violence,  deceit,  conspiracy,  or  any  corrupt  or  im- 

{)roper  practices  for  the  purpose  of  marriage,  is  an  offense  at  common 
aw— 3  State  Tri.  619;  and  physical  force  or  violence  is  not  essential— 
8  Iowa,  447 ;  and  consent  extorted  by  threats,  fraud,  or  otherwise,  is  no 
consent— 20  111.  315;  see  24  Tex.  133.  If  the  female  be  under  fifteen 
years  of  age,  and  withont  parents  or  legal  guardian,  those  who  have 
ner  under  their  care  are  deemed  to  have  the  legal  custody  of  her— 8 
Iowa,  447;  Stat.  1871-2, 380. 

266.  Every  person  who  inveigles  or  entices  any  un- 
married female,  of  previous  chaste  character,  under  the  age 
of  eighteen  years,  into  any  house  of  ill-fame  or  of  assig- 
nation, or  elsewhere,  for  the  purpose  of  prostitution;  or  to 
have  illicit  carnal  connection  with  any  man;  and  every 
person  who  aids  or  assists  in  such  inveiglement  or  entice- 
ment; and  every  person  who,  by  any  false  pretenses,  false 
representation,  or  other  fraudulent  means,  procures  any 
female  to  have  illicit  carnal  connection  with  any  man,  is 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  by  imprisonment  in  the  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment.   [Approved  March  30th,  in  effect  July  1st,  1874.] 

Abduction  for  purposes  of  prostitution.— The  taking  and  detaining 
of  an  adult  female,  when  not  accomplished  with  violence,  was  not  an 
offense  at  common  law— 5  Rand.  62S:  3  Barb.  603.  The  gist  of  the  stat- 
utory offense  Is  the  enticing  and  taking  away— 90  111.  274:  8  Cox  C.  C. 
238.  The  intent  must  be  to  reduce  the  female  to  a  condition  of  prosti- 
tution, or  concubinage— 90111. 274;  8  Cox.  C.  C.  233;  or  of  placing  her 
in  a  house  of  Ill-fame,  or  elsewhere,  to  be  a  prostitute— 12  Met.  93. 
*'  Purpose  of  prostitution"  means  indiscriminate  criminal  Intercourse 
with  men— 6  Parker  Cr.  R.  129 ;  8  Barb.  603 ;  8  Iowa,  447 ;  62  Ind.  S26 ;  S.  C. 
1  Am.  Cr.  R.  25:  64  Me.  24;  an  Intention  to  obtain  her  for  his  own  car- 
nal enjoyment  is  not  prostitution— 1  Car.  &  M.  254;  it  is  a  distinct  of- 
fense—49  Cal.  11;  12  Met.  93;  mere  seduction  will  not  amount  to  the 


ueorot  manlaee  will  not  bB  .^-^^^  „„„.„„ , 

iled^  PiAer  Cr.  B.  lit.  Cbute  cbtnKtet  mewu  jKisonal  virtue, 
clmts  up  to  IhB  eomuuiieeiiient  of  tlw  ub  of  deteuduit— B  Barb. 
■Hi  udlstlnniidied  from  nod  mDute-Hlbd.  438;  B.  0. 1  Am.  Cr.  B. 
WiSSN.  T.Witt  IoiTa,«S;<lld.l»j  U.M.  Tba  prosecution  miut 
tltege  tind  proTe  tlio  cluute  ciuuscter  of  Uw  female— (9  UbI.  10;  mnd 
pnma/aeu  proof,  by  pmampUoa  from  olber  facia,  la  ■uOcleDt— W 


Icatlon  of  tbe  pasalon  of  lew 
"■ " rape— M  Cat.  B: 


Adalterr.— Proof  of  notoriety  U  a<  material  m  proof  of  tt 
adultery— <S  CaL  Ki. 
Adollerr  at  common  law — Adultery  Is  tbe  Illicit  commer 


See  "Act  to  punish  Seiluct1on,"lS7I.  Appendix,  p,7ig,  and  "Act  to 
punisb  Adultery,"  isn,  Appendix,  p.  ;i4. 

267.  Every  peraoD  who  takes  away  any  female  under 
Ibe  age  of  eighteen  years  from  her  father,  mother,  guard- 
ian, or  other  person  having  the  legal  charge  of  lier  person, 
without  their  consent,  for  the  purpose  of  prostitution,  is 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  and  ft  fine  not  exceeding  one  thousand 
dollars. 

Abdncdona,— The  cblld  must  be  taken  from  some  person  baying 
lawful  cbaree  of  her— I  Kusa.Cr.  'Jtb  ca.Md;  aad  the  takbic  must  be 

_, jch  person's  consent— I  uu-.  4  U.  !Mi  I  £>at  P.C.<3ii  and 

"-Bosc.Cr.KT.2H.   A  person 


nbot<-ikeaa  female  under  aas  from  the  ciutaajr  of  ber  father,  musi. 
like  tlie  ooiiaeQueneea.lt  she  prores  under  us— 2  Law  B.(;.G.1M;  8. 
C.  I  Aiu.  Cr.  Br\i  U  CoiC.  C.Wii  1  Car.  ft  £u»;  13  CdxO.  (}.3»;  Id. 
231 ;  and  tbat  be  Itnti  fit  bellercd.  or  bad  reason  to  believe,  sbe  wai 
over  agelansdefeuse— iCr.Cas.  Bes.lM:  S.C.i  Am.  Cr.B.1.   It  la 

lU^S  Id.  4UI;  and  tbougb  she  quitted  tbe  house  on  a  proposition 
cmanalInK  from  herself.  wUb  a  statement  tbat  she  Intended  le  leave. 
It  la  BoCDcient— :  Cox  O.  C.  3T9. 
PSt.OODB.— II. 


SSa'o-1 
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268.  Every  peiaon  vibo,  nnder  promise  o(  tnairiage, 
iduces  and  haa  Bosual  intercourse  with  an  nnmarried 
female  of  previous  chaste  character,  is  punishable  by  im- 
prisonmeiit  ID  the  State  Prison  fornot more  than flva years, 
or  by  a  fine  of  not  more  than  five  thousand  dollars,  or  by 
both  such  line  and  Imprisonment.     [Approved  Feb.  lOth, 

»i 

169.  The  intermarriage  of  the  parties  subaequent  to 
I  commiaaion  of  the  offense  ia  a  bar  to  a  prosecution  tor 
a  violation  of  the  laat  section  ;  provided,  such  marriage 
take  place  prior  to  the  fludinii:  of  an  indictment  or  the  fil- 
ing of  an  information  charging  such  offense.  [Approved 
Feb.  15th,  1889.] 


CHAPTER  II. 


270.  Every  parent  of  any  child  who  willfully  omits, 
without  lawful  excuse,  to  perform  any  duty  imposed  up- 
on him  by  law,  to  furnish  necessary  food,  clothing,  shel- 
ter, or  medical  attendance  for  such  child,  la  guilty  of  a 


inie  connleatlons  er 
lanotpuDlBhable  Mi 
omTlcUon  tfast  (Hod  i 
ligencs  of  parental  dt 
luble  lor  neglect  to 
ijr  to  luppljr  one—*  I 
taken  exolnilTs  nbatt 

Appendli.p.72C:  fSTS.fo 
IdlB.  mendtOMit  bnalneaa 


aa,: 
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271.  Every  parent  of  any  child  under  the  a^^e  of  six 
years,  and  every  person  to  whom  any  such  child  has  been 
confided  for  nurture  or  education,  who  deserts  such  child 
in  any  place  whatever,  with  intent  wholly  to  abandon  it, 
is  punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding seven  years,  or  in  a  county  jail  not  exceeding  one 
year. 

At  common  law.— To  desert  a  helpless  child  with  intent  to  kill  is 
marder— 2  Camp.  640;  Gar.  &  M.  164;  2  Car.  &  K.  864:  6  Cox  C.  C.  140; 
and  manslaufirhter,  If  death  ensues  slniplv  from  the  neglimrence— 4  Cox 
C.  C.  455;  2  Gar.  &  K.  864;  Dears.  453;  5  Cox  C.  C.  339;  10  id.  547;  id. 
569;  6  id.  140;  2  Camp.  640;  and  so  of  death  from  unjustifiable  expos- 
ure to  the  weather— 2  Gar.  &  K.  784. 

272.  Any  person,  whether  as  parent,  relative,  guard- 
ian, employer  or  otherwise,  having  in  his  care,  custody, 
or  control  any  child  under  the  age  of  sixteen  years,  who 
shall  sell,  apprentice,  give  away,  let  out,  or  otherwise  dis- 
pose of  any  such  child  to  any  person,  under  any  name,  ti- 
tle, or  pretense,  for  the  vocation,  use,  occupation,  calling, 
service,  or  purpose  of  singing,  playing  on  musical  instru- 
ments, rope  walking,  dancing,  begging,  or  peddling,  in 
any  public  street  or  highway,  or  in  any  mendicant  or 
wandering  business  whatsoever,  and  any  person  who  shall 
take,  receive,  hire,  employ,  use,  or  have  in  custody  any 
child  for  such  purposes,  or  either  of  them,  is  guilty  of  a 
misdemeanor.     [In  effect  March  3d,  1876.  ] 
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CHAPTER  HX 

ABORTIONS. 

S  274.  Administering  drugs,  etc.,  with  intent  to  produce  mlscaxriage. 
S  27S.   Submitting  to  an  attempt  to  produce  miscuriage. 

274.  Every  person  who  provides,  supplies,  or  admin- 
isters to  any  pregnant  woman,  or  procures  any  such  wo- 
man to  take  any  medicine,  drug,  or  substance,  or  uses  or 
employs  any  instrument  or  other  means  whatever,  with 
intent  thereby  to  procure  the  miscarriage  of  such  woman, 
unless  the  same  is  necessary  to  preserve  her  life,  is  pun- 
ishable by  imprisonment  in  the  State  prison  nf  t  less  than 
two  nor  more  than  five  years. 

Abortion.— The  offense  may  be  committed  at  any  time  during  the 
period  of  gestation— 2  Ohio  St.  319;  49  Iowa,  260;  and  the  moment  the 
womb  Is  instinct  with  embryo  life  gestation  has  begun— 15  Gray.  187; 
9  Mass.  387:  13  Pa.  St.  631 ;  6  ra.  L.  J.  29:  see  2  Zab.  58.  The  offense  is 
committed  when  a  person  gives  medicine  to  a  woman  to  procure  an 
abortion,  whether  the  drug  was  likely  to  produce  the  abortion  or  not 
—22  Minn.  238:  see  2  Ind.  617;  and  it  is  not  necessary  that  he  be  pres- 
ent when  the  medicine  is  taken— 1  Dears.  A  B.  127. 

Any  unlawful  use  of  any  instrument  for  the  purpose  of  procnrln< 
an  abortion,  is  criminal— 39  Gal.  400;  13  Allen,  554;  108  Mass.  461;  the 
intent  to  commit  an  abortion  must  exist,  when  the  means  are  used; 
76  111.  217;  S.  G.  1  Am.  Gr.  B.  29;  the  death  of  the  woman  is  not  a 
necessary  Ingredient,  that  of  the  child  being  sufficient  to  make  the 
offense  a  felony— 56  N.  Y.  95:  it  only  increases  the  degree  of  the  crime 
and  the  punishment— id.  The  evidence  of  the  crime  is  usually  drawn 
from  the  circumstances— 76  Dl.  217:  S.  G.  1  Am.  Gr.  B.  29;  40  Md. 
633;  121  Mass.  81;  123  id.  242;  126  id.  40:  12  Gox  G.  G.  463;  S.  G.  I 
Green  G.B.  142;  a  person  cannot  be  convicted  on  the  uncorroborated 
testimony  of  the  woman  alone— 39  Gal.  398. 

Miscarriage.— Administering  to  a  pregnant  woman  any  drugs,  or 
employing  any  means  to  produce  a  miscarriage,  unless  necessary  to 
preserve  life,  is  a  criminal  offense— 41  Ind.  303 ;  2  Camp.  76.  To  consti- 
tute an  administering  it  is  not  necessary  that  there  should  be  a  de- 
livery by  hand— 4  Car.  A  P.  369;  but  there  must  be  an  actual  swallow- 
ing of  the  drug— Byan  &  M.  114;  contra*  2fi  Minn.  238.  Proof  of  the 
clandestine  manner  of  administering  would  tend  to  prove  the  intent 
—56  M.  Y.  628;  the  fact  that  the  substance  would  not  produce  a  mis- 
ciuTiage  is  no  defense  if  he  employed  it  with  a  criminal  intent— 49  Ind. 
260:  22  Minn.  238;  and  an  attempt  is  indictable  though  the  woman 
was  not  pregnant  at  the  time— 32  Yt.  380;  2  Ohio  St.  319;  11  Gray,  85. 
See  Desty's  Grim.  Law,  S  96  c. 


125  ABOBTIOK8.  §  275 

275.    Every  woman  who  solicits  of  any  person  any 

medicine,  drug,  or  substance  whateyer,  and  takes  the 

same,  or  who  submits  to  any  operation,  or  to  the  use  of 

any  means  whatever,  with  intent  thereby  to  procure  a 

miscarriage,  unless  the  same  is  necessary  to  preserve  her 

life,  is  punishable  by  imprisonment  in  the  State  prison 

not  less  than  one  nor  more  than  five  years. 

See  Act  of  1880,  relating  to  sale  of  poisonous  salMtanee,  Appendbu 
p.  749. 
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CHAFTEBIV. 

OHILD  8TRAXJKO. 

fSm  Definition  and  xyonislimeiit  of  ehOdttealliig'. 

278.  Eyexy  person  who  maliciously,  forcibly,  or  fraud* 
ulently  takes  or  entices  away  any  child  under  the  age  of 
twelye  years,  with  intent  to  detain  and  conceal  such 
child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  one  year, 
and  a  fine  not  exceeding  five  hundred  dollars. 


KL  Blgamr  deOued. 

2Sa.  Punlsluiieiit  oC  titgam)r. 

284.  Mairylngalmstiuiilaririteiil  BiiDthvT. 

jet.  Inceit 

280.  Grime  a^Bliut  natnTQ. 

3$T.  FenetiMlon  aoISclenC  to  complete  the  abat, 

281.  Bvery  person  having  a  hnaband  orwita  living, 
vrho  miuTiea  an;  other  person,  except  In  ttie  cases  speci- 
fied in  the  next  sactlon,  la  gnllt;  of  bigamy. 

Bigamy.— Bigamy  Is  in  oBense  against  loolety— 9g  XJ.  8. 1«.  Paitle* 
nurrvlna  nnder  tbe  legal  Hga  of  uonseot,  and  cobablEInc  togetbcr 
alcer  attaining  legal  age,  caiinot  nuut?  agidn  wiiUs  tbe  fliat  muTlage 
cilit»^01ilD,  I.  BnchinuriiKelKnilirvaidible— UAla.  IH;  liLliSl: 
Mtd  U  Ue  mUuii  retou*  to  eonsant  on  arriitaig  at  legal  afe,  uid 
cmaa  to  cohabit  aReTwaril,  null  mtnor  mar  m&nr  again— IB  Uieb. 
ua.  A  mairlaoB  eonnaoccil  tlmMudi  fsu  mar,  mHisr  aome  clrciuu- 
»j»neM,beT<5a-«AJ-  "     • ■ —  —  — '-      ■ 


Grate  BOD. 

datoed, — 


.B-U).  Tat,  a  mmiluB  wliloli  tiw  W ^tbajdaoa 
1,  may,  MvaMlwieis,  bidaamed  v£ldtan-n  1^  K 
So  limar  be  iMld  TaitdthoqgtinotMilMmilMdlira 
UU^^^N.T.tB).  It  to  a  d^ ooattac^and doai nc 


goire  tba  iDterrenclan  of  a  elBnmniD  or  a  maclncata  to  make 
legal— 2  Cal.  Ml:  aee  Oiv.  C<ide,TUi  aiKl  no  partioDlu  lonu  l> 
qnired— 3  Csl.  N3.   An  sgreemcnt  before  irltaonea,  and  ralMeoiii 


^f  ed— 3  csl.  tia. r  — 

coliaMtation,  Is  aollclent— 26 : 


im  respDnslblllli-M 


2S2.    The  last  aectioa  does  nut  extend— 

1.  To  any  person  liy  leason  of  anj  former  malriage, 
whose  hnsband  or  wife  by  such  manage  lias  been  absenc 
for  five  successiTe  years,  witliout  being  known  to  Buch 
person  witliin  that  tima  to  be  living;  nor, 

2.  To  an;  peraon  by  rcaaon  of  any  former  marriage 
wliicli  lias  been  pronounced  void,  annulled,  oi  dissolved 
by  tlie  judgnient  of  a  competent  court. 


283.  Bigamy  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  imprisoament  in  the  Stat«  prisoa 
not  exceeding  three  years. 

284.  Every  person  who  knowingly  and  willfully  mar- 
ries the  liusband  or  wife  of  aoother,  iu  any  case  in  which 
such  husband  or  wife  would  ba  punisiiable  under  the  pro- 
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visions  of  this  chapter,  is  punishable  by  fine  not  less  than 
two  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  three  years. 

285.  Persons  being  within  the  degrees  of  consanguin- 
ity within  which  marriages  are  declared  by  law  to  be  in- 
cestuous and  void,  who  intermarry  with  each  other,  or 
who  commit  fornication  or  adultery  with  each  other,  are 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding ten  years. 

Incest.— Incest  is  a  Rtatutory  offense— 14  Cal.  159;  1  Morris,  330;  3 
Met.  193 ;  1 1  Ohio  St.  328 :  1 1  6a.  53.  It  Is  a  joint  offense— 49  Ind.  544 :  S. 
G.  1  Ani.  Cr.  R.  354.  Ana  the  lex  fori  arbitrates  as  to  the  relationship 
— Whart.  Conf .  of  L.  §  136.  In  Iowa,  intermarriage  within  the  prohih* 
ited  degrees  is  incest,  without  carnal  knowledge— 34  Iowa,  547.  In 
Ohlo»  emissis  teminia  was  once  essential— 22  Ohio  St.  541 ;  S.  C.  1  Green 
C.  B.  663;  but  elsewhere  it  was  held  not  necessary— 34  Iowa.  547.  A 
bare  solicitation  is  not  indictable— 82  111.  191 ;  S.  G.  2  Am.  Gr.  R.  329;  54 
Fa.  St.  209;  39  Mass.  476.  In  California,  the  attempt  must  be  mani- 
fested by  acts  which  would  end  in  consummation,  nut  for  the  inter- 
vention of  circumstances,  independent  of  the  will  of  the  party— 14 
Cal.  159.  But  sending  for  a  magistrate  is  not  an  attempt  to  contract  au 
Incestuous  marriage— 14  Gal.  159. 

Prohibited  degrees.— Criminal  Intercourse  with  a  daughter  is  Incest 
—11  6a.  53;  and  the  offense  may  be  committed  with  a  natural  as  well 
as  a  legitimate  daughter— 11  Ala.  289;  30  id.  251.  It  is  not  incest  for  a 
man  to  cohabit  with  bis  step-daughter— 47  Miss.  278;  the  relation  of 
step-daughter  and  step-father  ceases  to  exist  on  Its  termination  by 
death  or  divorce— 22  Ohio  St.  541 ;  S.  C.  1  Green  G.  R.  662.  Brother  and 
sister  mean  the  offspring  of  the  same  parents :  they  do  not  necessarily 
imply  legitimacy  of  birth— 34  Iowa,  547.  See  Desty 's  Grim.  Law,  S  58  a. 
See  Civ.  Code,  S  59. 

286.  Every  person  who  is  guilty  of  the  infamous  crime 
against  nature,  committed  with  mankind  or  with  any  ani- 
mal, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  five  years. 

Crime  against  nature.— Sodomy  is  the  carnal  knowledge  committed 
against  the  order  of  nature  by  man  with  man,  or  by  man  with  woman 
in  an  unnatural  mannner,  or  by  man  or  woman  with  a  beast— 5  Parker 
Cr.  R.  200.  Consent  or  non-consent  is  immaterial— 8  Gar.  <&  P.  604;  3 
Cox  C.  C.  270;  the  party  consenting  being  au  accomplice— HI  Mass.  411. 
See  Rose.  Gr.  £v.  944;  unless  committed  on  a  child  under  fourteen— 1 
Dcnlson,  864;  Law  R.  2  G.  G.  12.  It  is  sexual  connection  per  anam— 
Russ.  Sk  R.  G.  G.  331 ;  see  1  Va.  Gas.  307,  with  mankind  or  beast,  but  not 
with  fowl— 2  Whart.  G.  L.  6th  cd.  §  579.  Attempts  and  assaults  to  com- 
mit the  offense  are  indictable— 3  Q.  B.  180;  1  Moody  G.  C.  34;  Law  R. 
2C.G.  12;  8  Car.  A  P.  417. 

287.  Any  sexual  penetration,  however  slight,  is  suf- 
ficient to  complete  the  crime  against  nature. 

Penetration  Is  essential  to  the  offense— Russ.  A  R.  C.  C.  331 ;  see  8  Car. 
&  P.  604;  and  without  emission  it  is  sufacient— 1  Ya.  Gas.  307;  %  Bar. 
A  J.  154. 
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CHAPTER  VL 

YIOLATINa  SEPULTUBB  AND  THE  REMAINS   OF  THB  DEAD. 

S  290.  Unlawfol  mutilation  or  removal  of  dead  Indies. 

S  291.  Unlawful  removal  of  dead  body  from  grave  for  dissection,  eta. 

8  292.  Who  are  charged  with  the  duty  of  burlaL 

S  293.  Punishment  for  omitting  to  bury. 

S  294.  Who  are  entitled  to  custody  of  a  body. 

S  299.  Arresting  or  attaching  a  dead  body. 

S  296.  Defacing  tombs  and  monuments. 

S  297.  Unlawful  interments. 

290.  Every  person  who  mutilates,  disinters,  or  re- 
moves from  the  place  of  sepulture  the  dead  body  of  a 
human  being  without  authority  of  law,  is  guilty  of  fel- 
ony. But  the  provisions  of  this  section  do  not  apply  to 
any  person  who  removes  the  dead  body  of  a  relative  or 
friend  for  reinterment. 

Violation  of  sepulture.— It  is  a  crime  at  common  law  to  wantonly  or 
illegally  disturb  a  corpse— 8  Pick.  370:  19  id.  304;  10  id.  37;  1  Leach, 
497:  Buss.  A  R.  G.  G.  367;  7  Gox  G.  G.  214;  or  to  remove  one— 7  Cox  G. 
G.  214.  It  is  not  necessary  that  all  engaged  should  be  actually  present, 
provided  they  are  near  enough  to  render  assistance— 6  Blackf.  110. 
The  wife  loses  all  control  over  the  body  of  her  husband  after  its  bur^ 
ial-42  Pa.  St.  293. 

291.  Every  person  who  removes  any  part  of  the  dead 

body  of  a  human  being  from  any  grave  or  other  place 

where  the  same  has  been  buried,  or  from  any  place  where 

the  same  is  deposited  while  awaiting  burial,  with  intent 

to  sell  the  same,  or  to  dissect  it,  without  authority  of  law, 

or  from  malice  or  wantonness,  is  punishable  by  imprison* 

ment  in  the  State  prison  not  exceeding  five  years. 

Body-eaatching.- It  is  a  crime  to  dig  up  and  remove  a  dead  body 
for  gahi  or  for  dissection— 4  Blackf.  328;  19  Pick.  304:  10  id.  37;  DowL 
A  B.  13:  1  Leach,  497;  8  Gox  G.  G.  18;  or  to  sell  a  dead  body  for  dlsseo- 
tion-«GoxG.G.  18. 

292.  The  duty  of  burying  the  body  of  a  deceased  per* 
son  devolves  upon  the  persons  hereinafter  specified: 
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1.  If  the  deceased  was  a  married  woman,  the  duty  of 
burial  devolves  upon  her  husband. 

2.  If  the  deceased  was  not  a  married  woman,  but  left 
any  kindred,  the  duty  of  burial  devolves  upon  the  person 
or  persons  in  the  same  degree  nearest  of  kin  to  the  de- 
ceased, being  of  adult  age,  and  within  this  State,  and  pos- 
sessed of  sufficient  means  to  defray  the  necessary  expenses. 

3.  If  the  deceased  left  no  husband  nor  kindred  answer- 
ing the  foregoing  description,  the  duty  of  burial  devolves 
npon  the  coroner  conducting  an  inquest  upon  the  body 
of  the  deceased,  if  any  such  inquest  is  held;  if  there  is 
none,  then  upon  the  persons  charged  wi^  the  support  of 
the  poor  in  the  locality  in  which  the  death  occurs. 

4.  In  case  the  person  upon  whom  the  duty  of  burial 
is  cast  by  the  foregoing  provisions  omits  to  make  such 
burial  within  a  reasonable  time,  the  duty  devolves  upon 
the  person  next  specified;  and  if  all  omit  to  act,  it  de- 
Yolves  upon  the  tenant;  or  if  there  is  no  tenant,  upon 
the  owner  of  the  premises,  or  master,  or  if  there  is  no  mas- 
ter upon  the  owner,  of  the  vessel  in  which  the  death  oc- 
curs or  the  body  is  found. 

Doty  of  Inirial.— At  common  law,  It  is  a  miademeanor  for  one,  whose 
daty  it  Is  to  have  a  dead  body  burled,  to  refuse  or  neglect  to  bury  it 
—1  Me.  226,  if  he  have  sufficient  means  to  do  so— A  Cox  G.  0.  879;  2 
Denison,  325;  or  to  prevent  the  burial— WUles,  637;  or  to  willfully  ol> 
struct  and  interrupt  the  burial  service— 4  Bam.  &  G.  902;  2  Strange, 
699;  or  to  bury  a  body  of  one  who  died  a  violent  death  before  or  with* 
oat  a  coroner's  inquest- 1  Salk.  377:  7  Mod.  10;  or  to  throw  a  dead 
body  into  a  river  without  the  rites  of  a  christian  burial— 1  Me.  226.  A 
statute,  which  empowers  boards  of  health  to  regulute  burial-grounds 
and  interments,  includes  the  removal  of  dead  oodles— 13  Allen,  546. 
Tbe  statute  applies  only  to  burial-places  dedicated  in  the  mode  point> 
ed  out  by  statute— 9  Ind.  172. 

293.  Every  person  upon  whom  the  duty  of  making 
burial  of  the  remains  of  a  deceased  person  is  imposed  by 
law,  who  omits  to  perform  that  duty  within  a  reasonable 
time,  is  guilty  of  a  misdemeanor;  and,  in  addition  to  the 
punishment  prescribed  therefor,  is  liable  to  pay  to  the 
person  performing  the  duty  in  his  stead,  treble  the  ex- 
penses incurred  by  the  latter  in  making  the  burial,  to  be 
recovered  in  a  ci'vil  action. 
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294.  The  person  charged  by  law  with  the  duty  of  bury- 
ing the  body  of  a  deceased  person  is  entitled  to  the  cus- 
tody of  such  body  for  the  purpose  of  burying  it;  except 
that  in  the  case  in  which  an  inquest  is  required  by  law  to 
be  held  upon  a  dead  body  by  a  coroner,  such  coroner  is 
entitled  to  its  custody  until  such  inquest  has  been  com- 
pleted. 

295.  Every  person  who  arrests  or  attaches  any  dead 
body  of  a  human  being,  upon  any  debt  or  demand  what- 
ever, or  detains  or  claims  to  detain  it  for  any  debt  or  de- 
mand, or  upon  any  pretended  lien  or  charge,  is  guilty  of 
a  misdemeanor. 

296.  Every  person  who  willfully  and  maliciously  de- 
faces, breaks,  destroys,  or  removes  any  tomb,  monument, 
or  gravestone,  erected  to  any  deceased  person,  or  any 
memento  or  memorial,  or  any  ornamental  plant,  tree,  or 
shrub,  appertaining  to  the  place  of  burial  of  a  human  be- 
ing, or  who  shall  mark,  deface,  injure,  destroy,  or  remove 
any  fence,  post,  rail,  or  wall  of  any  cemetery  or  grave- 
yard, is  guilty  of  a  misdemeanor. 

Violation  of  sepalcher.— It  is  an  offense  at  common  law  to  deface 
tombs,  monuments,  graves.  buriaHots,  etc.— 3  Coke  lust.  202;  2  Bish. 
C.  L.  6th  ed.  §  1 188.  If  a  place  lias  once  acquired  the  cliaracter  of  a 
cemetery,  it  does  not  cease  to  have  it  by  mere  disuse— 7  Allen,  299. 
Bee  Pol.  Code,  §§  3074-^U82. 

297.  Every  person  who  shall  bury  or  inter,  or  cause  to 
be  buried  or  interred,  the  dead  body  of  any  human  being, 
or  any  human  remains,  in  any  place  within  the  corporate 
limits  of  any  city  or  town  in  this  State,  or  within  the  cor- 
porate limits  of  the  city  and  county  of  San  Francisco,  ex- 
cept in  a  cemetery,  or  place  of  burial,  now  existing  under 
the  laws  of  this  State,  and  in  which  interments  have  been 
made,  or  that  is  now  or  may  hereafter  be  established  or 
organized  by  the  board  of  supervisors  of  the  county,  or 
city  and  county,  in  which  such  city  or  town,  or  city  and 
couDty,  is  situate,  shall  be  guilty  of  a  misdemeanor.  [In 
effect  March  30th,  1874.  ] 
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CHAPTEB  Vn. 

or  OBIUBS  AGAINST  BELIOION  AND  OONSODENOB»  AHD  OXEDEB 
OFFENSES  AGAINST  GOOD  MORALS. 

S299.  Sunday  amnsements,  where  llqnon  are  sold.  Bepealed. 

S800.  Keeping  open  places  of  business  on  Sunday.  Repealed. 

S  301.  Limitation  on  operation  of  preceding  section.  Bepealed. 

S  302.  Disturbing  religious  meetings. 

S  303.  Sale  of  liquors  at  theaters,  and  employing  women  ta  sell  1W 

quors  thereat. 

S  304.  Selling  liquors  at  camp-meeting. 

S  305.  Limitation  of  preceding  section. 

S  306.  Females  exhibited  in  public  places. 

S  307.  Keeping  or  resorting  to  place  where  opiun  Is  used. 

S  309.  Admission  of  minor  to  place  of  prostitution. 

299.  Belating  to  Sunday  exhibitions  and  amusements, 
was  repealed  by  act  approved  and  in  effect  February  8th, 
1883. 

300.  Belating  to  transaction  of  business  on  Sunday, 
was  repealed  by  act  approved  and  in  effect  February  8th, 
1883. 

301.  Excepting  certain  business  from  the  provisions 
of  foregoing  sections,  was  repealed  by  act  approved  and 
in  effect  February  8th,  1883. 

302.  Every  person  who  willfully  disturbs  or  disquiets 
any  assemblage  of  people  met  for  religious  worship,  by 
noise,  profane  discourse,  rude  or  indecent  behavior,  or  by 
any  unnecessary  noise,  either  within  the  place  where  such 
meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and 
solemnity  of  the  meeting,  is  guilty  of  a  misdemeanor. 

Disturbing  religions  worship  is  an  indictable  ofTense— 2  Wheel.  C. 
0. 136;  6  Har.  (Del.)  490;  3  Sneed,  313;  5  Tex.  Ct.  App.  470:  although 
the  meeting  was  only  to  transact  business— 6  Sneed,  ol8;  78  N.  C.  448; 
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8.  C. 2  Am.  Cr.  R.  183.  8oa  sunday-Mbool  Is  »  nllgtoos  meetbiff-* 
Baxt.  (Tenn.)  234;  or  a  8iiiging'«cbool  for  liiBtructiou  lu  sacred  mosio 
— 2t>  CaL  607 ;  28  Id.  2;i2.  Tbere  must  be  an  actual  cUsturbanoe.  by  noise, 
er  rade  and  Indecent  conduct  at  or  near  tbe  place  of  woisbip^-^?  Ala. 
154;  4tt  id.  17ft.  So  disturbiiig  a  congregation,  tbougb  not  in  a  ehnrclu 
chapel,  or  meeting-bouse,  constitutes  tbe  off ense— 4i)eT.  A B.  356;  as  a 
disturbance  made  on  a  canip-grouud— 3  Gi-att.  624;  contra,  32  Mo.  548; 
and  see  au  Alb.  L.  J.  124 :  but  not  wben  tbe  exercises  are  over— 3  Ired. 
Hi.  It  Is  sufficient  if  tne  disturbance  occur  a  reasonable  time  t>ef  ore 
the  dispersing  of  the  congregation— 38  AU.  224;  53  id.  398;  3  8need« 
313;  6  id.  518.  It  depends  on  usage  and  practice— 53  Ala.  M;  1  Gray, 
476;  53  Me.  125:  1  Craw.  &  D.i57;  and  is  a  question  of  fact  for  tbelury 
-14  lud.  429;  19  id.  181 ;  28  Conn.  232.    See  Desty's  Crim.  Law,  S  93  b. 

303.  Every  person  who  sells  or  furnishes  any  malt, 
Tinons,  or  spirituous  liquors  to  any  person  in  the  audito- 
rium  or  lobbies  of  any  theater,  melodeon,  museum,  circus, 
or  caravan,  or  place  where  any  farce,  comedy,  tragedy, 
ballet,  opera,  or  play  is  being  performed,  or  any  exhibi- 
tion of  dancing,  juggling,  wax-work  figures  and  the  like 
is  being  given  for  public  amusement,  and  every  person 
who  employs  or  procures,  or  causes  to  be  employed  or 
procured,  any  female  to  sell  or  furnish  any  malt,  vinous, 
or  spirituous  liquors  at  such  place,  is  guilty  of  a  misde- 
meanor. 

Constitntional  law.— Legislative  enactments  or  municipal  ordi- 
nances **  to  prohibit  noisy  amusements  and  to  prevent  immorality." 
are  not  repugnant  to  tbe  Constitution  of  the  united  States  or  of  the 


Sale  of  liquors  to  minors.  Act  of  1872,  Appendix,  p.  716;  on  election 
days.  Act  of^l874.  Appendix,  p.  717;  at  State  Capitol,  Act  of  1880.  Ap- 
pendix, p.  746.   intoxication  of  officers,  Act  of  lb6U,  Appendix,  p.  746. 


304.  Every  person  who  erects  or  keeps  a  booth,  tent, 
stall,  or  other  contrivance  for  the  purpose  of  selling  or 
otherwise  disposing  of  any  wine,  or  spirituous  or  intoxi- 
cating liquors,  or  any  drink  of  which  wines,  spirituous 
or  intoxicating  liquors  form  a  part,  or  for  selling  or  other- 
wise disposing  of  any  article  of  merchandise,  or  who  ped- 
dles or  hawks  about  any  such  drink  or  article,  within  one 
mile  of  any  camp  or  field  meeting  for  religious  worship, 
during  the  time  of  holding  such  meeting,  is  punishable  by 
fine  of  not  less  than  five  nor  more  than  five  hundred  dol- 
lars. 

305.  The  provisions  of  the  preceding  section  do  not 
apply  to  any  person  carrying  on  a  regular  business  in 
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the  sale  of  liquors  or  other  articles,  which  business  was 
established  prior  to  the  appointment  of  the  meeting  re- 
ferred to  in  such  section. 

306.  Every  person  who  causes,  procures,  or  employs 
any  female  for  hire,  drink,  or  gain,  to  play  upon  any  mu- 
sical instrument,  or  to  dance,  promenade,  or  otherwise  ex- 
hibit herself,  in  any  drinking  saloon,  dance-cellar,  ball- 
room, public  garden,  public  highway,  common,  park,  or 
street,  or  in  any  ship,  steamboat,  or  railroad  car,  or  in  any 
place  whatsoever,  if  in  such  place  there  is  connected 
therewith  the  sale  or  use,  as  a  beverage,  of  any  intoxicat- 
ing, spirituous,  vinous,  or  malt  Uquors;  or  who  shall  al- 
low the  same  in  any  premises  under  his  control,  where 
intoxicating,  spirituous,  vinous,  or  malt  liquors  are  sold  or 
used,  when  two  or  more  persons  are  present,  is  punishable 
by  a  fine  not  less  than  fifty  nor  more  than  five  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail  not  exceeding 
three  months,  or  by  both;  and  every  female  so  playing 
upon  any  musical  instrument,  or  dancing,  promenading, 
or  exhibiting  herself,  as  herein  aforesaid,  is  punishable  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  one  month,  or  by 
both.    [Approved  March  30th,  1874.  ] 

§  307.  Every  person  who  opens  or  maintains,  to  be  re- 
sorted to  by  other  persons,  any  place  where  opium,  or 
any  of  its  preparations,  is  sold  or  given  away,  to  be 
smoked  at  such  place,  and  any  person  who  at  such  place 
sells  or  gives  away  any  opium,  or  its  said  preparations,  to 
be  there  smoked  or  otherwise  used,  and  every  person  who 
visits  or  resorts  to  any  such  place  for  the  purpose  of  smok- 
ing opium,  or  its  said  preparations,  is  guilty  of  a  misde* 
meaner,  and  upon  conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
in  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment.    [In  effect  March  4th,  1881.  J 

309.    Any  proprietor,  keeper,  manager,  conductor,  or 
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person  having  the  control  of  any  house  of  prostitution,  or 
any  house  or  room  resorted  to  for  the  purpose  of  prostitu- 
tion, who  shall  admit  or  keep  any  minor  of  either  sex 
therein,  or  any  parent  or  guardian  of  any  such  minor 
who  shall  admit  or  keep  such  minor,  or  sanction,  or  con- 
nive at  the  admission  or  keeping  thereof,  into,  or  in  any 
Buch  house  or  room,  shall  be  guilty  of  a  misdemeanor. 
[In  effect  April  12th,  1880.] 
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CHAPTEB  Vni. 

INDBCBNT    BXPOSUBB,   OBSGBKB  BXHIBITI0K8,   BOOKS  AND 
PRINTS,  Ain>  BAWDY  AND  OTHBB  DISOBDBBLT  HOUSBS. 

S  811.  Indecent  exposures,  exhibitions»  and  pictures. 

S  S12.  Seizure  of  Indecent  articles  aatborized. 

S  S13.  Their  character  to  be  suznmarily  determined. 

S  S14.  Their  destruction. 

S  S15.  Keeping  or  residing  in  a  bouse  of  Ul-fiune. 

S  S16.  Keeping  disorderly  houses. 

S  S17.  Advertising  to  produce  miscarriage. 

S  318.  Enticing  to  place  of  gambling  or  prostitution. 

311.   Every  person  who  willfully  and  lewdly,  either: 

1.  Exposes  his  person  or  the  private  parts  thereof,  in 
any  public  place,  or  in  any  place  where  there  are  present 
other  persons  to  be  offended  or  annoyed  thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  ex- 
pose himself,  or  to  take  part  in  any  model  artist  exhibi- 
tion, or  to  make  any  other  exhibition  of  himself  to  public 
Tiew,  or  to  the  view  of  any  number  of  persons,  such  as  is 
offensive  to  decency,  or  is  adapted  to  excite  to  vicious  or 
lewd  thoughts  or  acts;  or, 

3.  AVrites,  composes,  stereotypes,  prints,  publishes, 
sells,  distributes,  keeps  for  sale,  or  exhibits  any  obscene 
or  indecent  writing,  paper,  or  book;  or  designs,  copies, 
draws,  engraves,  paints,  or  otherwise  prepares  any  ob- 
scene or  indecent  picture  or  print;  or  molds,  cuts,  casts, 
or  otherwise  makes  any  obscene  or  indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  adver- 
tisement of  any  such  writing,  paper,  book,  picture,  print, 
or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other 
words,  in  any  public  place,  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby,  is  guilty  of  a 
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miBdemaanor.  [Approved  Matcb  30th,  !□  effect,  J11I7  lit, 
1874.] 

Indeoent  nxpiHrare.— Any  pnftllo  eihlbltlon,  wMcb  OBtr«ee«  ■!•■ 
cpncy.  abocta  Suiaanlcy.or  la  coalrary  to  ({ood  morals—*  Day,  lOSj  *t 
Ho.  860;  WW  KijlsVl.i;*.   It  la  euough  If  It  be  eipossU  fopaUlo 


Sutd.  i.  Olaoens  pnblicatloiia.— Any  ImmodMt  or  Immora]  pnbU- 
cBtlau,  lenOiDK  to  canupt  Cba  imiul  nod  ia  destrof  tbe  loie  or  de- 
csacr,  morality,  and  eooil  order,  Is  puslshalile  as  a  mlxlemeuior— II 

BL  411tjnieli  M  obscnis  book»^l  BlatiOiL  M:  1  Sen,  A  E.  M:  H 
Km.  jKlaBU*II»,79|ll>ClaC.0.1UI4na£.AF.n|arralllt■-- 
lSaI}[.*S.Ml  I^AB.Mti  4Ti»t.«  F.Tl)  or  puiplilet«-4«wll. 
wHUii|t»-lB3t.sn;BPhlla.«>l|4ra*t.*F.7!.  Itluu been decUlcd 
tti»ttaeeihlbU10D0faba»DSprlDtB  need  not  » In  nubile^  Sent.  A 
R.M.  TtaeclRulallonafalHcflDS  booke.  throtuiti  the  iusiir£i  pnUb- 
lleUbyCanKress-llltUtclit.ua.   S«e  Bbt.  BUt.  U.  S.  S  tsie. 

auid.  9.  Obscene  sonts.— Tno  persons  iub;  be  JolnUf  IndliMd  lot 
UBgUig  Bn  obscene  loog  iu  public— 'J  Buir.  SM. 

312.  Every  peisoa  vbo  is  authorized  or  eDJoined  to 
arrest  any  peraanfor  a  Tiolatioa  of  subdivision  tiiree  of  tlie 
lasc  sectioD,  is  eqaaliy  authorized  and  enjoined  to  seize 
any  obscene  or  indecent  writing,  paper,  book,  picture, 
print,  or  figure  found  in  possession  or  under  the  control 
uf  the  person  so  arrested,  and  to  deiiver  the  same  to  the 
tDagistrate  before  trbom  the  person  so  arrested  is  required 
to  be  taken. 

313.  The  tnagiatrate  to  whom  any  obscene  or  Indecent 
writing,  paper,  book,  picture,  print,  or  Bgure  ia  delivered, 
pursuant  to  the  foregoing  section,  must,  upon  the  exam- 
ination of  the  accused,  01,  if  the  examination  is  delayed 
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or  prevented,  without  awaiting  such  examination,  de- 
termine the  character  of  such  writing,  paper,  book,  pic- 
ture, print,  or  fignie,  and  if  he  finds  it  to  be  obscene  or 
indecent,  fae  must  deliver  one  copy  to  tbe  district  at^ 
tomey  of  the  county  in  which  the  accused  la  liable  to  in- 
dictment or  trial,  and  must  at  once  destroy  all  the  other 

314.  Upon  tbe  conviction  of  the  accused,  such  district 
attorney  must  caose  any  wilting,  paper,  book,  picture, 
print,  or  figure,  in  respect  whereof  the  accused  stands 
couvicted,  and  wliicli  remains  in  the  possession  or  under 
the  control  of  such  district  attorney,  to  be  destroyed. 

315.  Every  person  who  keeps  a  bouse  of  ill-fame  In 
this  State,  resorted  to  for  the  purposes  of  prostitution  or 
lewdness,  or  who  willfully  resides  in  such  house,  la  ({uilty 
of  a  misdemeanor. 

Hoa»  of  ili-fuiw.— A  bouaa  oC  I114aiin  It  a  bouw  of  pnatltiitlan— 
Law  R.  I  U.  C  :i ;  kept  tor  tha  resort  oad  the  aulantui  commerca  of 
lewd  poo^  at  witb  *eie>-ia  Ooim.  K;  t  IreiL  «t3;  IT  yUit.  M.  It 
must  be  ll»  NMM  of  otlier  wanuD  tban  IMkeepar.wIun  tbe  keeper 
l9anoman-13AIIni,177)lT<:(mn.tSr;llliLB»i  Wl>.H.ai.  Theaitt 
or(heolIenMls,tbMltliksiitIarlaw(lDnnMMa,audnBort(iI  tonnr 
lewdneu-«Ua.UI:8.0.l!)Jii.ai.II.IUtiuintlewananlsaurted 
on  privately.  It  la  aamclaut— tl  Oa.  n>._There  naed  be  n«  oatvaid  In- 
deceDer-«)  Tex.  4Mi  8.a  1  Am.Ur.S.»Oi  nor  dtagi&c-Law  B.  1 
CCS).   Bes Desty*! Crlm.  law. {  lU B. 


316.  Every  person  who  keeps  any  disorderly  bouse, 
or  any  house  for  the  purpose  of  assignation  or  prostitu- 
tion, or  any  bouse  of  public  resort,  by  which  the  peace, 
comfort,  or  decency  of  tiie  immediate  neighljorhood  is 
habitually  diatnrbed,  or  who  keeps  any  inn  In  a  disor- 
derly manner;  and  every  person  who  lets  any  apartment 
or  tenement,  knowing  that  it  is  to  be  used  for  the  pur- 
pose of  assignation  or  prostitution,  is  guilty  of  a  misde- 
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meanor.     [Approved  March  30th,   in  effect  July  Ist, 
1874.] 

Disorderly  hoase.— A  disorderly  house  Is  one  kept  In  sndi  a  way  as 

to  disturb,  annoy,  or  scandalize  the  public  generally,  or  the  neighbors 
audpassers-by— 8Ind.494;  40  He.Sd^);  120  Mass.  356;  14  Mo.  112;  21  N. 
H.  343;  2  Serg.  &  K.  298;  42  Inu.  327;  5  Har.  (Del.)  508;  or  for  the  pur- 
pose of  public  resort  for  thieves,  drunkards,  or  other  Idle  and  vicious 
peoiile— aON.  J.L.  102;  39id.463;  2  Tex.Ct.  App.  82;  id.  189:  Id.  222:  and 
the  offense  of  keeping  need  not  be  lucri  cau^a— 30  N.  J.  L.  l02 ;  18  Vt.  70 ; 
97  Mass.  225:  25  lowa.  235.  It  is  sufficient  if  the  disorder  be  frequent, 
and  it  is  not  necessary  that  all  persons  residing  near  or  passing  ft,  are 
annoyed— 2  AUen,  2W.  The  acts  must  be  such  as  tend  to  annoy  good 
citizens,  and  do  in  fact  annoy  such  as  are  present— 101  Mass.  29;  tf 
Cush.  bO;  by  unusual  noises— 36  Ga.  280;  4  Parker  Cr.  R.  238.  'llie 
keeper  is  liable  if  the  house  be  kept  In  a  disorderly  manner— 58  lud.  5; 
ana  that  the  discord  was  exclusively  within,  and  was  not  heard  out- 
side, is  immaterial,  if  it  disturbs  those  who  have  a  right  to  access— 2 
Dev.  &  B.  424;  25  Iowa,  235;  5  Cranch  C.  C.  304;  LawK.  1 C.  C.  21.  The 
keeper  of  a  tippling-house  Is  liable  if  it  be  kept  in  a  disorderly  man- 
ner—6  Blackf.  474;  8  id.  205;  but  the  house  must  be  kept  by  him,  or  he 
must  hold  himself  out  as  or  act  as  keeper— 1  Cranch  0.  G.  203;  id.  245; 
•  5  id.  304;  id.  305;  id.  347;  4  id.  507;  Busb.L.  252;  8  Blackf.  205;  id.  260; 
6  id.  474 ;  6  B.  Mon.  21 ;  4  Har.  (Del.)  572;  1  Salk.  45.  And  a  license  will 
not  protect  hhn— 4  Cranch  C.  C.  507;  5  Har.  (Del.) 508;  45  Ind.  338:  4  id. 
2t».    See  Desty's  Crim.  Law,  il  106  a,  b. 

317.  Every  person  who  willfully  writes,  composes,  or 
publishes  any  notice  or  advertisement  of  any  medicine 
or  means  for  producing  or  facilitating  a  miscarriage  or 
abortion,  or  for  the  prevention  of  conception,  or  who  of- 
fers his  services  by  any  notice,  advertisement,  or  other- 
wise, to  assist  in  the  accomplishment  of  any  sucTi  pur- 
pose, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

318,  Whoever,  through  invitation  or  device,  prevails 
upon  any  person  to  visit  any  room,  building,  or  other 
places  kept  for  the  purpose  of  gambling  or  prostitution, 
is  guilty  of  a  misdemeanor;  and,  upon  conviction  thereof, 
sLall  be  confined  in  the  county  jail  not  exceeding  six 
months,  or  fined  not  exceeding  five  hundred  dollars,  or 
be  punished  by  both  such  fine  and  imprisonment.  [In  ef- 
fect April  16th,  1880.] 
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CHAPTEBIX. 

IiOTTEBIBS. 

I  as.  Lottery  defined. 

1 120.  Pimiflliment  for  drawing  lottery. 

§  S2L  Punlsliment  for  selling  lottery  ticlcets. 

S  322.  Aiding  lotteries. 

S  S23.  Lottery  offices.  Advertising  lottery  offices. 

S  324.  Insuring  lottery  tickets.   Publishing  offers  to  Insure. 

S  82S.  Property  offered  for  disposal  in  lottery  forfeited. 

S  328.  Letting  building  for  lottery  purposes. 

319.  A  lottery  is  any  scheme  for  the  disposal  or  dis- 
tribution of  property  by  chance,  among  persons  who  have 
paid  or  promised  to  pay  any  valuable  consideration  for  the 
chance  of  obtaining  such  property  or  a  portion  of  it,  or 
for  any  share  or  any  interest  in  such  property,  upon  any 
agreement,  understanding,  or  expectation  that  it  is  to  bo 
distributed  or  disposed  of  by  lot  or  chance,  whether 
called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever 
name  the  same  may  be  known. 

Lottery  defined.  A  lottery  is  a  scheme  for  the  distribution  of  prizes 
by  lot  or  chance-40  111.  465;  69  id.  160:  42  Tex.  589;  7  Bobt.  80;  4!)  Ala. 
8U6;  Deady,  461 ;  8.  G.  1  Greeu  G.  B.  328.  When  a  pecuiiiaiy  considero 
atlon  is  paid,  and  it  is  determined  by  lot  or  chance,  according  to  some 
scheme,  what  the  party  wlio  pays  is  to  have  for  it,  or  to  have  nothing, 
it  is  a  lottery-»3  N.  H.  S'J9;  56  N.  Y.  424;  39  N.  J.  461 ;  see  4  Zab.  789. 
If  the  distribution  is  to  be  by  chance,  it  is  a  lottery— 42  Tex.  580;  59  IlL 
163;  and  it  may  be  called  "  gift  enterprise,"  "  boolc  sale,"  **  land  distri- 
bution," **  art  assoclation,''^or  any  other  name— 42  Tex.  580.  So,  a  gift 
enterprise  is  a  lottery,  however  artfully  tlie  scheme  may  be  devised— 
Deady,  461 ;  Abb.  U.  S.  275;  40  111.  465:  3  Heisk.  488:  97  mass.  583;  33  N. 
H.329:  sVroom,  398;  3  Zab.  465;  56N.  Y.  424;  5  Sneed,  507;  5  Band. 
715.  No  blanks  are  necessary  to  be  drawn  to  constitute  a  lottery— 42 
Tex.  580;  4  Serg.  A  B.  150:  3  Zab.  465.  Frizes  are  forfeited  to  the 
State  as  soon  as  drawn— 6  Cal.  89.  See,  for  instances  of  lotteries,  Des- 
ty's  Grim.  Law,  S  103  b. 

320.  Every  person  who  contrives,  prepares,  sets  up, 
proposes,  or  draws  any  lottery,  is  guilty  of  a  misde- 
meanor. 

Setting  np  bntiness.— In  Massachusetts  there  are  three  offenseiv 
**  setting  np^'  a  lottery  business  is  one  of  them— 13  Ala.  Mi.   The  pro- 
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motion  of  a  lottery,  and  aiding  In  sncb  promotion,  are  Imt  dlflora&t 
modes  of  committing  the  same  offense— 13  Bush,  666. 

321.  Every  person  who  sells,  gives,  or  in  any  xnannei 
whatever  furnishes  or  transfers  to  or  for  any  other  per- 
son any  ticket,  chance,  share,  or  interest,  or  any  paper, 
certificate,  or  instrument  purporting  or  understood  to  be 
or  to  represent  any  ticket,  chance,  share,  or  interest  in,  or 
depending  upon  the  event  of  any  lottery,  is  guilty  of  a 
misdemeanor. 

Selling  tickets  an  oflbnse— 13  Allen,  534 ;  8  Mo.  606.  Any  person  who 
sells  a  lotterv  ticket  is  *'  concerned  in  carrying  on  "  the  business,  but  a 
resale  of  a  ticket  by  a  third  person  is  not  a  violation  of  the  statute— 
38  Ala.  83.  The  prohibition  includes  all  tickets  and  all  lotteries— 13 
Bush.  656;  and  selling  or  offering  for  sale  is  a  misdemeanor— 29  Qsl 
616.  The  sale  of  a  number  of  tickets  is  but  oue  offense— 6  Baxt.  (Tenn.) 
514.  A  ticket  purporting  to  entitle  the  holder  to  whaterer  prize  should 
be  drawn  by  a  corresponding  number,  in  a  scheme  called  a  prize  con- 
cert, is  a  lottery  ticket— 97  Mass.  583.  The  general  lawpimlshlng  for 
sale  of  lottery  tickets  is  not  repealed  by  a  special  act  antnorizing  a  lot- 
tery-40  Cal.  419. 

322.  Every  person  who  aids  or  assists,  either  by  print- 
ing, writing,  advertising,  publishing,  or  otherwise,  in  set- 
ting up,  managing,  or  drawing  any  lottery,  or  in  selling 
or  disposing  of  any  ticket,  chance,  or  share  therein,  is 
guilty  of  a  misdemeanor. 

Publication.- It  Is  a  misdemeanor  to  pnbUsh  anaceonnt  of  a  lottery 
to  be  drawn  in  another  State  or  Territory— 3  Denio,  212;  1  N.  T  ,180. 
In  Connecticut,  it  is  criminal  to  publish  any  printed  proposals  to  sell 
or  procure  lottery  tickets,  and  the  statute  applies  to  domestic  as  well 
as  foreign  lotteries,  but  a  *' caution  notice*'  Is  not  a  violation  of  the 
•tatnte— 28  Conn.  225.  in  Massachusetts,  the  printer  of  a  newspaper 
containing  an  advertisement  of  lottery  tickets  is  liable,  and  a  sign- 
board is  an  advertisement— 5  Pick.  41 ;  and  it  Is  no  defense  that  it  u  a 
foreign  lottery— 2  Met.  329. 

323.  Every  person  who  opens,  sets  up,  or  keeps,  by 
himself  or  by  any  other  person,  any  office  or  other  place 
for  the  sale  of,  or  for  registering  the  number  of  any 
ticket  in  any  lottery,  or  who  by  printing,  writing,  or 
otberwise,  advertises  or  publishes  the  setting  up,  open- 
ing, or  using  of  any  such  office,  is  guilty  of  a  misde- 
meanor. 

324.  Every  person  who  insures  or  receives  any  con- 
sideration for  insuring  for  or  against  the  drawing  of  any 
ticket  in  any  lottery  whatever,  whether  drawn  or  to  be 
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drawn  within  this  State  or  not,  or  who  receives  any  valu- 
able consideration  upon  any  agreement  to  rei)ay  any 
sum,  or  deliver  the  same,  or  any  other  property,  if  any 
lottery  ticket  or  number  of  any  ticket  in  any  lottery  shall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or  not 
be  drawn,  at  any  particular  time  or  in  any  particular 
order,  or  who  promises  or  agrees  to  pay  any  sum  of 
money,  or  to  deliver  any  goods,  things  in  action,  or  prop- 
erty, or  to  forbear  to  do  anything  for  the  benefit  of  any 
person,  with  or  without  consideration,  upon  any  event  or 
contingency,  dependent  on  the  drawing  of  any  ticket  in 
any  lottery,  or  who  publishes  any  notice  or  proposal  of 
any  of  the  purposes  aforesaid,  is  guilty  of  a  misdemeanor. 

Insuring  tickets.—A  guaranty,  bindiug  the  guarantor  to  pay  tho 
prize,  is  a  lottery  ticket,  though  not  in  the  form  of  one— 5  Band.  715. 

325.  All  moneys  and  property  offered  for  sale  or  dis^ 
tribution  in  violation  of  any  of  the  provisions  of  thia 
chapter  are  forfeited  to  the  State,  and  may  be  recovered 
by  information  iiled,  or  by  an  action  brought  by  the  at- 
torney-general, or  by  any  district  attorney,  in  the  name 
of  the  State.  Upon  the  filing  of  the  information  or  com- 
plaint, the  clerk  of  the  court,  or  if  the  suit  be  in  a  jus- 
tice's court,  the  justice,  must  issue  an  attachment 
against  the  property  mentioned  in  the  complaint  or  in- 
formation, which  attachment  has  the  same  force  and 
effect  against  such  property,  and  is  issued  in  the  same 
manner,  as  attachments  issued  from  the  district  courts  in 
civil  cases. 

326.  Every  person  who  lets,  or  permits  to  be  used, 
any  building  or  vessel,  or  any  portion  thereof,  knowing 
that  it  is  to  be  used  for  setting  up,  managing,  or  drawing 
any  lottery,  or  for  the  purpose  of  selling  or  disposing  of 
lottery  tickets,  is  guilty  of  a  misdemeanor. 

Lottery  offices.— In  New  York,  It  is  not  an  indictable  offense  to  keep 
a  room  for  the  sale  of  lottery  tickets— 3  Denio,  101. 
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CHAPTER  X. 

GAMING. 

I  330.  Gaming  prohibited.   Penalty. 

S  381.  Permitting  gamtillng  in  houses  owned  or  rented. 

5  332.  Winning  at  play  by  fraudulent  means. 

S  333.  "Witnesses  neglecting  or  refusing  to  attend  trial. 

S  384.  Witness'  privilege. 

5  335.  Duties  of  district  attorneys,  sheriffs,  and  others. 

§  336.  Permitting  mmor  to  play  in  saloon. 

S  337.  Pretending  to  give  authority  to  conduct  games. 

330.  Every  person  who  deals,  plays,  or  carries  on,  opens 
or  causes  to  be  opened,  or  who  conducts  either  as  owner 
or  employe,  whether  for  hire  or  not,  any  game  of  faro, 
monte,  roulette,  lansquenet,  rouge  et  noire,  rondo,  tan, 
fan-tan,  stud-horse  poker,  seven  and  a  half,  ttoenty-one,  or 
any  banking  or  percentage  game  played  with  cards,  dice, 
or  any  device,  for  money,  checks,  credit,  or  any  other  rep- 
resentative of  value,  is  punishable  by  fine  of  not  less  than 
two  hundred  nor  more  than  one  thousand  dollars,  and  shall 
be  imprisoned  in  the  county  jail  until  such  fine  and  costs 
of  prosecution  are  paid,  such  imprisonment  not  to  exceed 
one  year  ;  and  every  person  who  plays  or  bets  at  or  against 
any  of  said  prohibited  game  or  games,  is  guilty  of  a  misde- 
meanor.   [Approved  March  14th,  1885  J 

Statutory  offense.— The  substance  of  the  statutory  offense  is  to  deal 
a  game  for  money— 14  Cal.  SO.  The  statute  in  relation  to  gambling  is 
constitutional— 14  Cal.  573.  It  must  be  construed  with  the  general  act 
concerning  criminal  proceedings,  and  where  a  fine  is  Imposed  on  con< 
viction,  defendant  may  be  imprisoned  to  enforce  its  payment— 7  Cal. 
20S.  A  statute  authorizing  the  granting  of  a  license  to  keep  a  ffambling- 
house,  affords  protection  solely  against  a  criminal  prosecation— I  Cai. 
441 ;  it  does  not  legalize  gambling  contracts  which  are  void  at  common 
law— 1  CaL  441 :  2  Id.  81 ;  8  id.  329;  4  id.  823 ;  but  notes  given  for  a  gam- 
ing consideration  are  valid  in  the  hands  of  a  bona  fide  indorsee— 2^Cal. 
64;  4  id.  321.  This  section  does  not  apply  to  one  who  merely  bets  at 
thegameisncha  person  is  not  accessory  to  the  crime  of  gaming- 58 
Cal.  247.  The  offense  is  a  misdemeanor  punishable  by  fine,  and  Impris- 
onment till  the  fine  is  paid— 47  Cal.  128;  as  at  common  law— 2  Blackf. 
251.  See  Desty's  Crim.  Law,  S  101  a.  As  to  prohibited  games,  see  id. 
S  101  b. 

Offence  at  common  law.— An  agreement  between  two  or  more 
persons  to  risk  their  money  or  property  in  a  contest  or  chance  of  any 
kind,  where  one  may  be  gainer  and  the  other  loser,  is  gambling  at 
common  law— 5  Sneed,  501;  3  Helsk.  488;  S.  C.  1  Green  C.  B.  323;  see 
1  Meiffi,  99;  1  Humph,  486;  and  is  an  indictable  offense— 3  Cranch  C.  G. 

Pnr.  CoDX.— 18. 
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€61 :  1  id.  ISO;  2  Id.  45:  Id.  02.  Single  acts  constitute  the  offense— 11 B. 
1.417;  13  Mo.  455;  15  Ala.  383;  201a.  30;  1  Ohio  St.  61:  and  consecative 
games  at  one  sitting  constitute  one  offense— 13  6a.  3%;  20  Id.  155.  The 
elst  of  the  offense  is  the  obtaining  of  property  of  another  by  the 
irandulent  use  of  cards  or  other  devices— 76  ill.  265;  and  the  pablicity 
of  the  act-61  Ala.  23.    See  14  Gray,  390 ;  id.  26. 

Betting.— A  bet  is  a  wager,  and  the  bet  is  complete  when  the  offer 
to  bet  is  complete,  although  the  stake  bo  bf  Ither  lost  nor  won— 7  Port. 
453.  To  constitute  a  wager,  both  parties  must  incur  a  risk— 5  Humph. 
661.  In  California,  one  who  bets  at  faro  is  not  accessory  to  the  crimo 
of  gamlng-n53  CaL  247:  and  see  22  Ala.  16.  As  to  the  statutes  of  other 
States— see  Desty's  Cfrim.  Law,  S  101  c,  et  teg.  Wagers  affecting  third 
persons  or  the  public  peace,  morals,  or  publlcpollcy,  at  common  law- 
are  not  recoverable-^  Cal.  359:  37  id.  670;  37^id.  168;  43  id.  616;  but 
they  may  be  dlsafArmed  before  the  result  is  known,  and  the  money  in 
hands  of  a  stakeholder  be  recovered— 37  Gal.  670.  See  Desty's  Grim. 
Law,  SS  70  g,  101  c.  Betting  at  race»— see  id.  S  101  d. 

331.  Every  person  who  knowingly  permits  any  of  the 

games  mentioned  in  the  preceding  section  to  be  played, 

conducted,  or  dealt  in  any  house  owned  or  rented  by  such 

person,  in  whole  or  in  part,  is  punishable  as  provided  in 

the  preceding  section. 

Liability.— The  owners  are  liable  only  when  the  gaming  is  done  with 
their  knowledge— 7  GaL  208.   See  Desty's  Grim.  Law,  S  Iw  c. 

332.  Every  person  who,  by  the  game  of  '*  three-card 
monte  "  so-called,  or  any  other  game,  device,  sleight  of 
hand,  pretensions  to  fortune-telling,  trick,  or  other  means 
whatever,  by  use  of  cards  or  other  implements  or  instru- 
ments, or  while  betting  on  sides  or  hands  of  any  such 
play  or  game,  fraudulently  obtains  from  another  person 
money  or  property  of  any  description,  shall  be  punished 
as  in  case  of  larceny  of  property  of  like  value.  [In  ef- 
fect April  16th,  1880.] 

Oheating  at  games— as  with  false  dice,  etc..  Is  a  misdemeanor  at 
common  law— see  1  Buss  Gr.  9tii  ed.  624.  So  of  a  conspiracy  to  cheat 
-4  Coz  C.  C.  890;  8  id.  305. 

333.  Every  person  duly  summoned  as  a  witness  for 
the  prosecution,  on  any  proceedings  had  under  this  chap- 
ter, who  neglects  or  refuses  to  attend,  as  required,  is 
guilty  of  a  misdemeanor. 

See  Code  Civ.  Proc.  part  iv,  title  ill,  chap.  11. 

334k  No  person,  otherwise  competent  as  a  witness,  is 
disqualified  from  testifying  as  such  concerning  the  offense 
of  gaming,  on  the  ground  that  such  testimony  may  crim- 
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inate  himself;  but  no  prosecution  can  afterwards  be  had 
against  him  for  any  offense  concerning  which  he  testified. 

335.  Every  district  attorney,  sheriff,  constable,  or 
police  officer  must  inform  against  and  diligently  pros- 
ecute persons  whom  they  have  reasonable  cause  to  be- 
lieve offenders  against  the  provisions  of  this  chapter, 
and  every  such  officer  refusing  or  neglecting  so  to  do,  is 
guilty  of  a  misdemeanor. 

336.  Every  owner  or  lessee,  or  keeper  of  any  house 
used  in  whole,  or  in  part,  as  a  saloon  or  drinking-place, 
who  knowingly  permits  any  person  under  twenty-one 
years  of  age  to  play  at  any  game  of  chance  therein,  is 
guilty  of  a  misdemeanor.    [Approved  March  24th,  1874.] 

337.  Every  State,  county,  city,  city  and  county,  town, 
or  township  officer,  or  other  person  wbo  shall  ask  for,  re- 
ceive, or  collect  any  money,  or  other  valuable  considera- 
tion, either  for  his  own  or  the  public  use,  for  and  with  the 
understanding  that  he  will  aid,  exempt,  or  otherwise  as- 
sist any  person  from  arrest  or  conviction  for  a  violation  of 
section  three  hundred  and  thirty  of  the  Penal  Code;  or 
who  shall  issue,  deliver,  or  cause  to  be  given  or  delivered 
to  any  person  or  persons  any  license,  permit,  or  other 
privilege,  giving  or  pretending  to  give  any  authority  or 
right  to  any  person  or  persons  to  carry  on,  conduct,  open, 
or  cause  to  be  opened,  any  game  or  games  which  are  for- 
bidden or  prohibited  by  section  three  hundred  and  thirty 
of  said  Code  ;  and  any  of  such  officer  or  officers  who  shall 
vote  for  the  passage  of  any  ordinance  or  by-law,  giving, 
granting,  or  pretending  to  give  or  grant  to  any  person  or 
persons  any  authority  or  privilege  to  open,  carry  on,  con- 
duct, or  cause  to  be  opened,  carried  on,  or  conducted,  any 
game  or  games  prohibited  by  said  section  three  hundred 
and  thirty  of  the  Penal  Code,  is  guilty  of  a  felony.  [Ap- 
proved March  12tb»  1885,] 
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CHAPTER  XL 

PAWNBSOKBKS. 

S  388.  Pswnbroklnff  without  license. 

5  339.  Failing  to  keep  a  register. 

S  340.   Cliarging  unlawful  rate  of  interest. 

S  341.   Selling  before  time  of  redemption  has  expired*  or  without  no 

tice. 
S  342.  Bef  using  to  disclose  particulars  of  sale. 
S  343.  Refusing  to  allow  an  oflBlcer  with  search-warrant  to  inspect 

register  of  pledged  articles. 

338.  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  by  receiving  goods  in  pledge  for  loans  at 
any  rate  of  interest  above  the  rate  of  ten  per  cent,  per  an- 
num, except  by  authority  of  a  license,  is  guilty  of  a  mis- 
demeanor. 

Oonstitutional  law.— The  Code  provision  limiting  the  rate  of  in- 
terest which  may  be  charged  on  loans,  is  not  repugnant  to  art.  i,  S  2  of 
the  State  Constitution— 29  CaL  271.  See  S  501,  pott,  and  see  Civ.  Code, 
SS  2086-3011. 

339.  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  who  fails  at  the  time  of  the  transaction  to 
enter  in  a  register  kept  by  him  for  that  purpose,  in  the 
English  language,  the  date,  duration,  amount,  and  rate 
of  interest  of  every  loan  made  by  him,  or  an  accurate  de- 
scription of  the  property  pledged,  or  the  name  and  resi- 
dence of  the  pledgor,  or  to  deliver  to  the  pledgor  a  written 
copy  of  such  entry,  or  to  keep  an  account  in  writing  of  all 
sales  made  by  him,  is  guilty  of  a  misdemeanor. 

Sees  502,  po<^ 

340.  Every  pawnbroker  who  charges  or  receives  in- 
terest at  the  rate  of  more  than  two  per  cent,  per  month, 
or  who,  by  charging  commissions,  discount,  storage,  or 
other  charge,  or  by  compounding,  increases  or  attempts 
to  increase  such  interest,  is  guilty  of  a  misdemeanor.  [In 
effect  March  7th,  1881.] 
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341.  Every  pawnbroker  who  sells  any  article  pledged 
to  him  and  unredeemed,  until  it  has  remained  in  his  pos« 
session  six  months  after  the  last  day  fixed  by  contract  for 
redemption,  or  who  makes  any  sale  without  publishing 
in  a  newspaper  printed  in  the  city,  town,  or  county,  at 
least  five  days  before  such  sale,  a  notice  containing  a  list 
of  the  articles  to  be  sold,  and  specifying  the  time  and 
place  of  sale,  is  guilty  of  a  misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  dis- 
close to  the  pledgor  or  his  agent  the  name  of  the  pur- 
chaser and  the  price  received  by  him  for  any  article 
received  by  him  in  pledge  and  subsequently  sold,  or  who, 
after  deducting  from  the  proceeds  of  any  sale  the  amount 
of  the  loan  and  interest  due  thereon,  and  four  per  cent  on 
the  loan  for  expenses  of  sale,  refuses,  on  demand,  to  pay 
the  balance  to  the  pledgor  or  his  agent,  is  guilty  of  a  mis- 
demeanor. 

See  i  b02,  post. 

343.  Every  pawnbroker  who  fails,  refuses,  or  neglects 
to  produce  for  inspection  his  register,  or  to  exhibit  all 
articles  received  by  him  in  pledge,  or  his  account  of 
sales,  to  any  officer  holding  a  warrant  authorizing  him  to 
search  for  personal  property,  or  the  order  of  a  committing 
magistrate  directing  such  officer  to  inspect  such  register, 
or  examine  such  articles  or  account  of  sales,  is  guilty  of  a 
misdemeanor. 

See$502«j>M/. 
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CHAPTER  Xn. 

OTHER  INJURIES  TO  FBRSON8. 

S  S46.  Acts  Of  intoxicated  physicians. 

S  347.  WUlf ally  poisoning  food,  medicine,  or  water. 

S  848.  Mismanagement  of  steamboats. 

S  349.  Mismanagement  of  steam>boilers. 

S  350.  Counterfeiting  trade-marks. 

S  351.  Selling  goods  which  bear  counterfeit  trade-marks. 

i  352.  Definition  of  the  phrase  "  counterfeited  trade-marks,"  etc. 

S  353.  **  Trade-mark  "  defined. 

S  354.  Befllllng  casks,  etc.,  bearing  trade>mark. 

S  855.  Defacing  marks  upon  wrecked  property  and  destroying  bills  of 

lading. 

S  356.  Defacing  marks  upon  logs,  lumber,  or  wood. 

S  357.  Altering  brands. 

S  358.  Frauds  in  affairs  of  special  partnership. 

§  359.  Contracting  or  solemnizing  incestuous  or  forbidden  marriages. 

S  360.  Making  false  return  or  record  of  marriage. 

S  361.  Cruel  treatment  of  lunatics,  etc. 

S  362.  Bef  using  to  issue  or  obey  writ  of  habeas  corpus. 

S  363.  Beconfining  persons  discharged  upon  writ  of  habeas  corpus. 

S  364.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

S  365.  Innkeepers  and  carriers  refusing  to  receive  guests. 

$  366.  Counterfeiting  quicksilver  stamps. 

S  367.  Selling  debased  quicksilver. 

346.  Every  physician  who,  in  a  state  of  intoxication, 
does  any  act  as  such  physician  to  another  person  by 
which  the  life  of  such  other  person  is  endangeied,  is 

guilty  of  a  misdemeanor. 

Intoxication.— Voluntary  intoxication  is  no  excuse  for  crime— seo 
many  cases  collected  iu  Desty 's  Crim.  Law,  §  26  a.  Evidence  of  intox- 
ication is  admissible  as  to  the  question  of  premeditation— 21  Cal.  547: 
27  id.  514;  43  id.  352;  or  to  show  a  mental  condition  incapable  of 
forming  a  specific  intent— 29  Cal.  683:  34  id.  217;  43  id.  352,  in  deter- 
mining the  degree  of  the  crime— 36  Cal.  534. 

347.  Every  person  who  willfully  mingles  any  poi9on 
with  any  food,  drink,  or  medicine,  with  intent  that  the 
same  shall  be  taken  by  any  human  being,  to  his  injury. 
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and  every  person  who  willfully  poisons  any  spring,  well, 

or  reservoir  of  water,  is  punishable  by  imprisonment  in 

the  State  prison  for  a  term  not  less  than  one  nor  more 

than  ten  years. 

Fnblic  health.— Crimes  against  public  health  are  those  by  which  the 
physical  health  of  the  people  at  large  is  endangered  or  impaired,  as 
polluting  streams— 6  Rand.  726;  or  fountains— 8  w.  H.  203;  37  Ala,  123; 
or  renderluff  water  unwholesome,  corrupt,  or  unfit  for  use— 8  N.  H.  203 ; 
6  Car.  &  F.  292;  4  Up.  Can.  Q.  B.  158.  Any  acts  or  omissions  which  are 
liable  to  generate  disease  or  communicate  infections  are  indictable  of- 
fenses—3  Hill,  479:  35  Iowa,  570;  8  N.  H.  203;  3  Rich.  438;  S.  C.  I  Green 
C.  R.  503;  15  Wend.  397;  4  Up.  Can.  Q.  B.  158.  See  Desty's  Grim.  Law, 
S 118  a. 

Unwholesome  provisions.— Selling,  exposing  for  sale,  or  giving  away 
food  rendered  unwholesome  by  admixture  of  noxious  substances  Is  an 
indictable  offense— 3  Hawks,  378:  3  Fost.  &  F.  106;  or  exposlug  for  sale 
any  article  unfit  for  human  food— 3Hawks,>378;  IHead!,  160;  or  inju- 
rious to  health— 2  Ired.  40;  38  N.  T.  85;  3  Parker  Gr.  R.  622;  S.  G.  19N. 
Y.  574.    See  Desty's  Grim.  Law,  §  119  a. 

348.  Every  captain  or  other  person  having  charge  of 

any  steamboat  used  for  the  conveyance  of  passengers,  or 

of  the  boilers  and  engines  thereof,  who,  from  ignorance 

or  gross  neglect,  or  for  the  purpose  of  excelling  any  other 

boat  in  speed,  creates,  or  allows  to  be  created,  such  an 

undue  quantity  of  steam  as  to  burst  or  break  the  boiler, 

or  any  apparatus  or  machinery  connected  therewith,  by 

which  bursting  or  breaking  human  life  is  endangered,  is 

guilty  of  a  felony.    [Approved  March  30th,  in  effect  July 

1st,  1874.] 

Criminal  negligence.— Gross  carelessness  resulting  in  injury  to 
others  is  crimlmil,  even  If  the  act  done  be  lawful— Anth.  208;  6  B.  Mon. 
170;  11  Humph.  159:  4  Mason,  505;  4  Car.  A  P.  398;  3  id.  629;  7  id.  499; 
and  an  act  of  omission,  a^  well  as  &n  act  of  commission,  may  be  crim- 
inal—2  Blatchf .  528;  5  McLean,  242;  4  Cox  C.  C.  449;  3  Car.  &  K.  123:  1 
Cox  G.  C.  352;  2  Cai\  «&  K.  368;  4  Fost.  &  F.  504;  as  the  officer  of  a 
steamboat,  through  whose  negligence  an  explosion  takes  place— 5 
McLean,  242.  See  Desty's  Grim.  Law,  §  7  a.  See  yottt  notes  to  $§  349, 
350. 

349.  Every  engineer  or  other  person  having  charge  of 
any  steam-boiler,  steam-engine,  or  other  apparatus  for 
generating  or  employing  steam,  used  in  any  manufactory, 
railway,  or  other  mechanical  works,  who  willfully,  or 
from  ignorance,  or  gross  neglect,  creates,  or  allows  to  be 
created  such  an  undue  quantity  of  steam  as  to  burst  or 
break  t^-O  boiler,  or  engine,  or  apparatus,  or  cause  any 
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other  accident  whereby  human  life  is  endangered,  is 
guilty  of  a  felony.  [Approved  March  30th ;  in  effect 
July  1st,  1874.] 

As  to  personal  Injarles,  see  Civ.  Code,  ^g  43, 1708, 1714, 1838,  and  2194. 

850.  Every  person  who  willfully  forges  or  counter- 
feits, or  procures  to  be  forged  or  counterfeited,  any 
trade-mark  usually  affixed  by  any  person  to  his  goods, 
which  has  been  duly  recorded  in  the  ofl9.oe  of  the  Sec- 
retary of  State,  with  intent  to  pass  off  any  goods  to 
wliich  such  forged  or  counterfeited  trade-mark  is 
affixed,  or  intended  to  be  affixed,  as  the  goods  of  such 
person,  is  guilty  of  a  misdemeanor.  [Approved  March 
10,  1885.] 

See  Trade-marks,  Civ.  Code,  U  65o,  991 ;  and  Pol.  Code,  ??  3196-3199. 

861.  Every  person  who  sells  or  keeps  for  sale,  any 
goods  upon  or  to  which  any  counterfeited  trade-mark 
has  been  affixed,  after  such  trade-mark  has  been  re- 
corded in  the  office  of  the  Secretary  of  State,  intending 
to  represent  such  goods  as  the  gepuine  goods  oi 
another,  knowing  the  same  to  be  counterfeited,  is 
guilty  of  a  misdemeanor.     [Approved  March  10, 1885.] 

352.  The  phrases  "forged  trade-mark"  and  *' coun- 
terfeited trade-mark,"  or  their  equivalents,  as  used  in  this 
chapter,  include  every  alteration  or  imitation  of  any 
trade-mark  so  resembling  the  original  as  to  be  likely  to 
deceive. 

353.  The  phrase  ''trade-mark,"  as  used  in  the  three 
preceding  sections,  includes  every  description  of  word, 
letter,  device,  emblem,  stamp,  imprint,  brand,  printed 
ticket,  label,  or  wrapper,  usually  affixed  by  any  mechanic, 
manufacturer,  druggist,  merchant,  or  tradesman,  to  de- 
note any  goods  to  be  goods  imported,  manufactured,  pro- 
duced, compounded,  or  sold  by  him,  other  than  any  name, 
word,  or  expression  generally  denoting  any  goods  to  be 
of  some  particular  class  or  description. 
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354.  Every  person  who  has,  or  uses,  any  cask,  bottle, 
vessel,  case,  cover,  label,  or  other  thing  bearing  or  having 
in  any  way  connected  with  it  the  daly  filed  trade-mark 
or  name  of  another,  for  the  purpose  of  disposing,  with  in- 
tent to  deceive  or  defraud,  of  any  article  other  than  that 
which  such  cask,  bottle,  vessel,  case,  cover,  label,  or  other 
thing  originally  contained,  or  was  connected  with,  by 
the  owner  of  such  trade-mark  or  name,  is  guilty  of  a  mis- 
demeanor. 

See  SS  34d,  390, 351. 

355.  Every  person  who  defaces  or  obliterates  the 
marks  upon  wrecked  property,  or  in  any  manner  disguises 
the  appearance  thereof,  with  intent  to  prevent  the  owner 
from  discovering  its  identity,  or  who  destroys  or  sup- 
presses any  invoice,  bill  of  lading,  or  other  document 
tending  to  show  the  ownership,  is  guilty  of  a  misde- 
meanor. 

See  PoL  Code,  $$  2403-2418. 

356.  Every  person  who  cuts  out,  alters,  or  defaces  an; 

mark  made  upon  any  log,  lumber,  or  wood,  or  puts  a 

false  mark  thereon  with  intent  to  prevent  the  owner  from 

discovering  its  identity,  is  guilty  of  a  misdemeanor. 
See  Pol.  Code,  §S  2389-2393. 

357.  Every  person  who  marks  or  brands,  alters,  or 
defaces  the  mark  or  brand  of  any  horse,  mare,  colt,  jack, 
jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep,  goat,  hog, 
shoat,  or  pig,  belonging  to  another,  with  intent  thereby 
to  steal  the  same,  or  to  prevent  identification  thereof  by 
the  true  owner,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  five  years. 

See  Pol.  Code,  SS  3167-3172, 3183-3186. 

358.  Every  member  of  a  special  partnership,  who 
commits  any  fraud  in  the  affairs  of  the  partnership,  is 
guilty  of  a  misdemeanor. 

See  Civ.  Code,  S  2477. 

359.  Every  person  authorized  to  solemnize  marriage, 
who  willfully  and  knowingly  solemnizes  any  incestuous 
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or  other  marriage  forbidden  by  law,  is  punishable  by  fine 
of  not  less  than  one  hundred  nor  more  than  one  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year,  or  by  both. 

See  Civ.  Code,  §  59.  Authority  to  solemaize  marriasre— id.  S  70.  See 
Incest,  ante,  §  285. 

360.  Every  person  authorized  to  solemnize  any  mar- 
riage, who  willfully  makes  a  false  return  of  any  mcirriage 
or  pretended  marriage  to  the  recorder,  and  every  person 
who  willfully  makes  a  false  record  of  any  marriage  re- 
turn, is  punishable  as  provided  in  the  preceding  section. 

See  Civ.  Code,  §§  73,  74, 76. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  un- 
kind treatment  of,  or  any  neglect  of  duty  towards,  any 

idiot,  lunatic,  or  insane  person,  is  guilty  of  a  misdemeanor. 

Public  duty.— Wherever  a  party  owes  the  public  a  duty,  he  is  Indict- 
able for  breach  of  that  duty— 37  Ala.  123.  So,  exposing  helpless  per- 
sons to  physical  danger,  by  those  having  them  In  charge,  is  indictable 
— Ituss.  &  B.  C.  C.  20;  10  CoxC.C.  669;  Law  R.  1  C.  C.  311;  id.  222; 
Dears.  453;  9  Cox  C.  C.  123.  A  guardian,  master,  or  keeper  of  an  asy- 
lum, is  indictable  for  negligence  where  injury  results— 77  N.  C.  4:)4; 
Russ&R.  C.  C.  20;  id.  48:  4  Cox  C.  C.  465;  8  id.  449;  10  id.  82;  8  Car. 
&  P.  425.    See  Desty's  Crlm.  Law,  §  87  a. 

362.  Every  officer  or  person  to  whom  a  writ  of  habeas 
corpus  may  be  directed,  who,  after  service  thereof,  neg- 
lects or  refuses  to  obey  the  command  thereof,  is  guilty  of 
a  misdemeanor. 

363.  Every  person  who,  either  solely  or  as  member  of 
a  court,  knowingly  and  unlawfully  recommits,  imprisons, 
or  restrains  of  his  liberty,  for  the  same  cause,  any  person 
who  has  been  discharged  upon  a  writ  of  habeas  corpus,  is 
guilty  of  a  misdemeanor. 

See  Habeas  Corpus,  post,  §§  1473,  et  seq, 

364.  Every  person  having  in  his  custody,  or  under 
his  restraint  or  power,  any  person  for  whose  relief  a  writ 
of  habeas  corpus  has  been  issued,  who,  with  the  intent  to 
elude  the  service  of  such  writ,  or  to  avoid  the  effect  there 
of,  transfers  such  person  to  the  custody  of  another,  or 
places  him  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  of  his  confinement  or  restraint. 
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or  removes  him  without  the  jurisdiction  of  the  court  or 
judge  issuing  the  writ,  is  guilty  of  a  misdemeanor. 
See  Habeas  Corpus,  po«r,  §§  1473,  et  seg. 

365.  Every  person,  and  every  agent  or  officer  of  any 
corporation,  carrying  on  business  as  an  innkeeper,  or  as  a 
common  carrier  of  passengers,  who  refuses,  without  just 
cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to 
receive  and  carry  any  passenger,  is  guilty  of  a  misde- 
meanor. 

Neglect  of  dnty.— An  innkeeper,  having  room  In  his  bouse,  who  re- 
fuses to  receive  a  visitor  who  tenders  a  reasonable  price  for  entertain- 
ment, is  indictable  at  common  law— 4  Har.  (Del.)  132 ;  2  Dev.  A  B.  424 : 
13  Mod.  445;  7  Car.  A  P.  213;  8  Mees.  &  W.  269: 13  Cox  C.  C.  878.  So,  if 
having  received  a  guest  he  refuses  to  find  food  and  lodging  for  him— 1 
Hawk.  P.  C.  714 ;  but  the  person  applying  must  be  a  travefor— 12  Mod. 
445.   See  Civ.  Code,  SS 185^  I860. 

366.  Every  person  who  counterfeits,  or  who  willfully 
uses  the  counterfeited  seal  or  stamp  of  any  person  en- 
gaged in  manufacturing  or  selling  quicksilver,  is  guilty 
of  a  felony. 

See  tmtef  §S  349, 850. 

367.  Every  person  who  willfully  sells,  or  offers  for 
sale  as  pure,  any  debased  or  adulterated  quicksilver,  is 
guilty  of  a  misdemeanor. 

8eeaii^S$349,350. 
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TITLE  X. 


Of  Crimes  against  the  Public  Health  and  Safety. 

368.  Death  from  explosions,  etc. 

369.  Death  from  colllsioa  on  railroads. 
S370.   "Public  nuisances"  defined. 

371.  Unequal  damage. 

372.  Maintaining  a  nuisance,  a  misdemeanor. 

373.  Establishing  or  keeping  pest-houses  within  oltles*  towns,  ete. 

374.  Putting  dead  animals  tn  streets,  rlTers*  etc. 

375.  Keeping  gunpowder,  etc.,  unlawfully. 

376.  Violation  of  quarantine  laws  by  masters  of  ressebu 

377.  Willful  violation  of  health  laws. 

378.  Neglecting  to  perform  duties  under  health  law. 

379.  Unlicensed  piloting. 

880.  Apothecary  omitting  to  label  drugs,  or  labeling  them  wrong- 
fully, etc. 

881.  Putting  extraneous  substances  in  packages  of  goods  usually 
sold  by  weight,  with  intent  to  increase  weight. 

382.  Adulterating  food,  drugs,  liquors,  etc. 

383.  Disposing  of  tainted  food,  etc. 

384.  Setting  woods  on  fire. 
885.  Obstructing  attempts  to  extinguish  fires. 

386.  Maintaining  bridge  or  ferry  without  authority. 

387.  Violating  condition  of  undertaking  to  keep  ferry. 

388.  Biding  or  driving  faster  than  a  walk  on  toll-bridges. 

389.  Grossing  toil-bridges,  etc.,  without  paying  toll. 

390.  Engineer  of  locomotive  engine  omitting  to  ring  beU  when  cross- 
ing highway. 

891.  Intoxication  of  engineers,  conductors,  or  drivers  of  locomo- 
tives or  cars. 

892.  Placing  passenger  cars  in  front  of  freight  cars. 

393.  Violation  of  duty  by  employ^  of  railroad  companies. 

394.  Exposing  person  infected  with  any  contagious  disease  la  a  pa1»r 
lie  place. 

895.  Frauds  practiced  to  aftect  the  market  price. 

396.  Bacing  upon  liighways. 

397.  Selling  liquor  to  Indians. 

398.  Selling  flre^urms  and  ammunition  to  Indiana. 
899.  Death  from  mischievous  animals. 
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S  400.  Aiding  or  encounglng  Bnlclde  a  felony. 

S  400.  Exhibiting  deformities  of  person. 

S  400.  Using  or  exposing  animal  with  ganders. 

S  401.  Animal  having  glanders  to  be  killed. 

S  401.  Adulterating  candy. 

368.  Every  person  haying  charge  of  any  steam-boiler 
or  steam-engine,  or  other  apparatus  for  generating  or  em- 
ploying steam,  used  in  any  manufactory,  or  on  any  rail- 
road, or  in  any  vessel,  or  in  any  kind  of  mechanical  work, 
who  willfully,  or  from  ignorance  or  neglect,  creates,  or 
allows  to  be  created,  such  an  undue  quantity  of  steam  as 
to  burst  or  break  the  boiler,  engine,  or  apparatus,  or  to 
cause  any  other  accident  whereby  the  death  of  a  human 
being  is  produced,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  then  ten  years. 

NegUgence.— Carelessness  Is  criminal,  and  within  limits  supplies 
the  place  of  direct  criminal  intent— Anth.  208;  6  B.  Hon.  '71.  And  an 
act  of  omission  as  well  as  an  act  of  commission  may  be  crimiual— 2 
Blatchf.  528;  5  McLean,  242.  So  where  an  engineer  left  his  engine  in 
charge  of  an  incompetent  person,  and  death  ensued,  he  was  ffullty  of 
manslaughter— 4  Cox  C.  C.  449;  8.  C.  3  Car.  &  K.  123:  or  the  officer  of  a 


steamboat  through  whose  negligence  an  explosion  takes  place  which 
destroys  life— 5  McLean,  242;  or  engineers  and  other  ofttcers generally, 
if  injury  ensues,  as  a  regular  and  usual  consequence,  from  their  omls- 


destroys  life— 5  McLean,  242;  or  engineers  and  other  ofUcers  j^enerally, 
if  injury  ensues,  as  a  regular  and  usual  conseqi 
6ion-2  Car.  &  K.  968;  3  Id.  123;  4  Cox  C.  C.  449. 

369.  Every  conductor,  engineer,  brakeman,  switch- 
man, or  other  person  having  charge,  wholly  or  in  part,  of 
any  railroad  car,  locomotive,  or  train,  who  willfully  or 
negligently  suffers  or  causes  the  same  to  collide  with  an- 
other car,  locomotive,  or  train,  or  with  any  other  object 
or  thing  whereby  the  death  of  a  human  being  is  produced, 
is  punishable  by  imprisonment  in  the  State  prison  for  not 
less  than  one  nor  more  than  ten  years. 

370.  Anything  which  is  injurious  to  health,  or  is  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  by  an  entire  commu- 
nity or  neighborhood,  or  by  any  considerable  number  of 
persons,  or  unlawfully  obstruct^  the  free  passage  or  use, 
iu  the  customary  manner,  of  any  navigable  lake,  or  river, 
bay,  stream,  canal,  or  basin,  or  any  public  park,  square, 

PXN.  CODB.— 14. 
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atreat,  oi  biehway,  is  a  public  aniaance.     t-^PP^oTed 

Hatch  SOtlj,  in  effect  July  l9t,  18T1.] 

Fablio  zmiftBnce.— A  publ[(?  nuisance  la  one  wUch  HffectJip  eqiullr. 
tba  rights  or  tb«  wlJolecommiiiJlt^orQelffbboThcKKl.althoiutiuie  a^ 

It  I*  an  aot  or  omiislon  Tiblcb  unlBirfullr  ■nno]')  or  Injiirei  lbs 
public  In  comDum.  and  not  Dierelr  BDma  canicular  ^nait— sa  Ma. 

ItlinMnBoeauirUiUBU  the  comtiiiMtTtw  ■Se««d—a  Rand.  }°S:  a 
Tcnr.4eS|  1 DCT.  *  B.  IH.  Br  tha  MMOU.  wEaUyer  Is  InjurJoua  to 
I>eMUi.orl«lii4Deeiit>(»at«iiilTBtoUuiianse>,  or  an  obstruction  to 
UB  ine  lae  of  priHiRtTilaannlauee-BIiiiLt'l.  It  la  enough  If  it 
olaudi  tbs  asnieo,  or  dlitiirbs  tbs  cmpfort  of  tbg  commuuty-^TDutli . 
Ut;  8  Ontea.  140)1  Denla.  424;  S  Har.iOel.)  W:  8  lull.  t94 ;  4^199.  K.*:! 
ISUetSUi  a8.C.<38i  B.C.iare«nO.R.eU3i1  Burr, 333;  2Car.AP. 
4^  IC  19  pubUo  It  It  (uuion  sutb  part  of  tUo  public  as  neceBsarllr 
tomes  In  contact  wliblt-iil  Where  tbe  KWtiilo  does  not  coyer  aB 
cases  at  nuisance,  the  comman-laiiT  rule  Is  lo  lores— 99  Mo.  131. 


laaser  III o  or  property.  U 
.  m-,  u  BatS.  T2-,  1  3ob; 
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Bifhwan,  «li>t  ars.— A  blgtnrar  Is  u  pnl 


ibuo  uuiim"   "'" 

anilrepaliiiuit  wlUndt  maieU  a'iiaUio«sj,'u'ur 

peiXHU-4  Vtm.  Bep-  m.   A  looMra*.  tunMrur,  or  eul  4t  «»>  It 

Mi  SPa.  St.  iMi  W  risk,  nil  m  VMrnaO-itrmi^m  IJ^wIn,  IHi 
OTBUirjublloaiiaraortpBiiailedlcBted  tomibUo  mt  a  Hill,  iB.  c.t 
)«>i)I^St.t%  14l(LlM;3WBtta.!a;MVtrM8;itrat>rl<]g«-S8N: 
B.lSi:  )Ilam.*A(loL2tll{  oi a  feny— 2 UlU. £13;  I  tliunpIiTui  SLa. 
An.  Wl:  M  Id.  Ml!  43  Ma.  B:  1  Noti  H  HeC.  Kfi  i  Va.  Cas.  bli  11 
Wend.  MSi  azab.^;  4lit.T%  or  uailralile  riven,  harbon. nnil  tha 
ert.UL-ilEeaarobliliwafa-IOIII-Uli  laUow.  918:  4  Joues,  (N.  U.)  IVI; 
£lUe.  IMiltUlcUulUB;  lFa.6t.  1119;  ISBlcb.ill). 
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ofilmelaiHEImiilesanuliBnce— I  Biub.  IBi  IDra^JHi  Xtoisijnt 
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tn :  I  arc.  439)  B.  a  1  Oneii  O.  B.  ini  t  Thomp.  *  C.  MTi  B  rp.  C-ao. 
O.P.309iaauDp,sn:4J]liw.II.O.ld|lta.lH;«id.l»;TE(M,lW; 
wiiatever  luuKrnintli  tnTcl,  eltlier  by  Mimanuit  or  teni|»ni7 
. ../^ ,._   ■iiBC0Rl,4Mj««keeplintiiii^al 


Inmat  of  b  hoiilB  tor  Tepuis-l  Cunp.  nh  orfrontuiiHof  a  ilwaUiiit 
■Dbiilltaitobaaiiabstnimon— Ujrllaii.ai;  ortlioacllTeirofjnala 
ttamaghulpu.ncelTedliicaAHtaiuUnfclii  wuoni— I  Deuoiilii  or 
itelivAy  wiBODa  linpcdItit4ravel-eEaat.43i)  )Caiiip.n;i  or  a  team 
lntroiitotnlwrse«^rcfnilnrtDtnrnoS  tba  track— 14  Ora^.ff;  ot& 

rminpanrobslnictliwlliolilghway.taaruL'iance-T  Up.  i;«n.  L.  J. 
A  mere  eucnacbment  mnderina  IBs  liighirar  l«ai  comiuodlotts,  t» 

ObMroetiBK  aidamlk.— ObaOactlnaaildewalkiaaiioaeiue-'llFa. 
Bt.  IMi  aa  b;  aitall,  for  sale  ol  tmli7^.-«  QUI.  4mj  4  Clark.  (Pa.)  3Hj 
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see  107  Mass.  234;  II  Serg.  A  B.  345;  or  sales  by  constables— 13  Id.  403: 
or  by  auctioneers— 1  id.  ^17;  or  by  collectins  crowds  by  use  of  yiolent 
or  excited  language— 113  Mass.  8;  1  Denio,  ^4;  19  Pa.  St.  412:  1  Swan, 


42:  or  by  ezliibitlnff  effigies  at  a  window— 6  Car.  d;  P.  636:  or  by 
exnibiting  a  stufleu  paddy,  or  any  public  show  or  game  — 4  Clark. 
(Pa.)  17;  6  Car.  Ss  P.  636;  Law  R.  5  Eq.  25;  4  Post.  &  F.  73;  or  by 
the  use  of  a  velocipede— 30  Up.  Can.  Q.  B.  41.  A  temporary  obstruc- 
tion on  receiving  or  delivering  goods  is  allowed— 1  Denio,  524;  so  tel^ 
graph  poles  are  not  a  nuisance- 97  Mass.  555. 

Obstruction  by  railroads.— The  unlawful  obstruction  of  a  highway 
by  a  railroad  is  a  nuisance,  and  the  company  is  liable  to  indictment— 4 
Gray,  22;  27  Vt.  103;  as  by  leaving  cars  on  a  highway— 3  Zab.  360;  112 
Mass.  412;  73  Pa.  St.  29;  or  building  a  road  across  a  highway  without 


ways,  tho  company  keeping  closely  within'  the  nmge  of  Its  charterT  is 
not  indictable— 101  Mass.  2U1 ;  see  4  Barn.  &  Adol.  30.  See  Desty's  Crun. 
Law,  §  121  g. 

Obstructions  to  navigable  waters.- To  obstruct  the  passage  of  a 
navigable  river  by  bridges,  or  otberwise,  is  a  nuisance— 43  Me.  198;  13 
How.  518;  I  Pa.  St.  105;  4  Jones,  (N.  C.)  107;  15  Rich.  310:  10  lU.  351;  2 
Mich.  519;  4  Ad.  &  E.  384;  6  id.  143;  16  Q.B.  1022;  or  to  divert  part  of 
the  water— 2  Show.  30;  as  by  a  dam— 5  Pick.  199;  6  Rand.72();  4  Wis. 
887;  85  Iowa,  670;  or  a  wharf,  if  its  effect  Is  to  fill  up  the  channel  or  di- 
vert the  current-Thach.  C.  C.  211;  2  Stark.  611.  See  Desty's  Crhu. 
Law,  §  122  a. 

371.  An  act  which  affects  an  entire  community  or 
neighborhood,  or  any  considerable  number  of  persons,  as 
specified  in  the  last  section,  is  not  less  a  nuisance  because 
the  extent  of  the  annoyance  or  damage  inflicted  upon  in- 
dividuals is  unequal.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 

372.  Every  person  who  maintains  or  commits  any 
public  nuisance,  the  punishment  for  which  is  not  other- 
wise prescribed,  or  who  willfully  omits  to  perform  any 
legal  duty  relating  to  the  removal  of  a  public  nuisance,  is 
guilty  of  a  misdemeanor. 

373.  Every  person  who  establishes  or  keeps,  or  causes 
to  be  established  or  kept,  within  the  limits  of  any  city, 
town,  or  village,  any  pest-house,  hospital,  or  place  for  per- 
sons affected  with  contagious  or  infectious  diseases,  is 
guilty  of  a  misdemeanor. 

374.  Every  person  who  puts  the  carcass  of  any  dead 
animal,  or  the  offal  from  any  slaughter-pen,  corral,  or 
butcher-shop,  into  any  river,  creek,  pond,  reservoir, 
stream,  street,  alley,  public  highway,  or  road  in  common 
use,  or  who  attempts  to  destroy  the  same  by  fire  within 


161  CBDCES  AOAIK8T  PUBUG  HSALTH.  8S  374-6 


one-fourth  of  a  mile  of  any  city,  town,  or  Tillage,  and 
every  person  who  puts  the  carcass  of  any  dead  animal,  or 
any  offal  of  any  kind,  in  or  upon  the  borders  of  any 
stream,  pond,  lake,  or  reservoir,  from  which  water  is 
drawn  for  the  supply  of  the  inhabitants  of  any  city,  city 
and  county,  or  any  town,  in  this  State,  so  that  the  drain- 
age from  such  carcass  or  offal  may  be  taken  up  by  or  in 
such  stream,  pond,  lake,  or  reservoir,  or  who  allows  the 
carcass  of  any  dead  animal,  or  any  offal  of  any  kind,  to 
remain  in  or  upon  the  borders  of  any  such  stream,  pond, 
lake,  or  reservoir,  within  the  boundaries  of  any  lands 
owned  or  occupied  by  him,  or  who  keeps  any  horses, 
mules,  cattle,  swine,  sheep,  or  live-stock  of  any  kind 
penned,  corralled,  or  housed,  on,  over,  or  on  the  borders 
of  any  such  stream,  pond,  lake ,  or  reservoir,  so  that  the 
waters  thereof  shall  become  polluted  by  reason  thereof, 
is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  prescribed  in  section  three  hundred 
and  seventy-seven  of  this  Code.  [In  effect  March  23rd, 
1876.] 

375.  Every  person  who  makes  or  keeps  gunpowder, 
nitro-glycerine,  or  other  highly  explosive  substance,  with- 
in any  city  or  town,  or  who  carries  the  same  through  the 
streets  thereof,  in  any  quantity  or  manner  such  as  is  pro- 
hibited by  law,  or  by  any  ordinance  of  such  city  or  town, 
is  guilty  of  a  misdemeanor. 

376.  Every  master  of  a  vessel  subject  to  quarantine  or 
visitation  by  the  quarantine  officer,  arriving  in  the  port 
of  San  Francisco,  who  refuses  or  omits — 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place 
assigned  for  quarantine,  at  the  time  of  his  arrival ;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the 
examination  of  the  quarantine  officer,  and  to  furnish  all 
necessary  information  to  enable  that  officer  to  determine 
to  what  length  of  quarantine  and  other  regulations  they 
ought,  respectively,  to  be  subject ;  or, 
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3.  To  remain  with  his  vessel  at  the  qaarantine  daring 
the  period  assigned  for  her  quarantine,  and  while  at  quar- 
antine  to  comply  with  tlie  regulations  prescribed  by  law, 
and  with  such  as  any  of  the  oalcers  of  health,  by  virtue  of 
authority  given  them  by  law,  shall  prescribe  in  relation 
to  his  vessel,  his  cargo,  himself,  his  passengers,  or  crew; 
—  is  punishable  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  two  thousand 
dollars,  or  both.    [In  effect  March  9th ,  1878.] 

See  Pol.  Code,  Si  3004-3032;  id.  Si  3013,  3014, 3017-3019. 

377.  Every  person  who  is  charged  with  a  duty  relat- 
ing to  the  registration  of  deaths,  under  chapter  three,  title 
seven,  of  the  Act  to  establish  a  Political  Code,  approved 
March  12th,  eighteen  hundred  and  seventy-two,  who— 

1.  Willfully  fails  to  keep  a  registry  of  the  name,  age, 
residence,  and  time  of  death  of  a  decedent ;  or, 

2.  "Willfully  fails  to  register  with  the  County  Recorder 
a  certified  copy  of  such  register,  as  is  provided  for  in  said 
chapter;  or, 

3.  Willfully  inters,  cremates,  or  otherwise  disposes  of 
any  human  body,  in  any  city,  county,  or  city  and  county , 
without  having  first  obtained  a  permit,  as  provided  for  in 
said  chapter;  or, 

4.  Willfully  grants  a  permit  for  the  interment,  crema- 
tion, or  disposition  of  a  dead  human  body,  without  the 
certificate  provided  for  in  said  chapter;  or, 

5.  Willfully  violates  any  of  the  laws  of  this  State  re- 
lating to  the  preservation  of  the  public  health ; 

Is  guilty  of  a  misdemeanor,  and  is,  unless  a  d  ifferent 
punishment  for  such  violation  is  prescribed  by  this  Code, 
punishable  by  imprisonment  in  the  county  jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  fine  and  imprisonment.  [Approved 
February  25th,  1889.] 

378.  Every  person  charged  with  the  performance  of 
any  duty  under  the  laws  of  this  State  relating  to  the 
preservation  of  the  public  health,  who   willfully  neg- 
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lects  or  refuses  to  perform  the  same,  is  guilty  of  a  misde- 
meanor. 
See  Pol.  Code,  SS  2978-9063. 

379.  Every  person,  not  the  master  or  owner,  or  not 
authori2»d  to  act  as  pilot  under  the  laws  of  this  State, 
who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any 
port  of  this  State  for  which  there  are  commissioned  or  li- 
censed pilots,  or  who  pilots  or  offers  to  pilot  any  vessel  to 
or  from  any  port  other  than  that  for  which  he  is  commis- 
sioned or  licensed,  and  for  which  there  are  pilots  so  com- 
missioned or  licensed,  is  guilty  of  a  misdemeanor.  [Ap- 
proved March  SOth,  in  effect  July  Ist,  1874.] 

See  PoL  Code,  SS  2429-2447, 2457-2468, 247&-2491,  and  note. 

380.  Every  apothecary,  druggist,  or  person  carrying 
on  business  as  a  dealer  in  drugs  or  medicines,  or  person 
employed  as  clerk  or  salesman  by  such  person,  who,  in 
putting  up  any  drugs  or  medicines,  or  making  up  any 
prescription,  or  filling  any  order  for  drugs  or  medicines, 
willfully,  negligently,  or  ignorantly  omits  to  label  the 
same,  or  puts  an  untrue  label,  stamp,  or  other  designation 
of  contents,  upon  any  box,  bottle,  or  other  package  con- 
taining any  drugs  or  medicines,  or  substitutes  a  different 
article  for  any  article  prescribed  or  ordered,  or  puts  up  a 
greater  or  less  quantity  of  any  article  than  that  prescribed 
or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order  which  he  undertakes  to  follow,  in 
consequence  of  which  human  life  or  health  is  endan- 
gered, is  guilty  of  a  misdemeanor,  or  if  death  ensues,  is 
guilty  of  a  felony. 

See  7  N.  Y.  897;  Civ.  Code,  SS  1708, 3333, 3523. 

381.  Every  person  who,  in  putting  up  in  any  bag, 
bale,  box,  barrel,  or  other  package,  any  hops,  cotton, 
wool,  grain,  hay,  or  other  goods  usually  sold  in  bags, 
bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  or 
conceals  therein  anything  whatever,  for  the  purpose  of 
increasing  the  weight  of  such  bag,  bale,  box,  barrel,  or 
package,  with  intent  thereby  to  sell  the  goods  therein,  or 
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to  enable  another  to  sell  the  same,  for  an  increased 
Tveight,  is  punishable  by  fine  of  not  less  than  twenty-five 
dollars  for  each  offense.  [Approved  March  30th,  in  ef« 
feet  July  1st,  1874.] 

382.  Every  person  who  adulterates  or  dilutes  any  ar- 
ticle of  food,  drink,  drug,  medicine,  spirituous  or  malt  li« 
quor,  or  wine,  or  any  article  useful  in  compounding  them, 
with  a  fraudulent  intent  to  offer  the  same  or  cause  or  per> 
mit  it  to  be  offered  for  sale  as  unadulterated  or  undiluted, 
and  every  person  who  fraudulently  sells,  or  keeps  or  of- 
fers for  sale  the  same,  as  unadulterated  or  undiluted,  is 
guilty  of  a  misdemeanor. 

Adulteration  of  food.— To  render  anwholesome  any  food  to  be  con- 
sumed Is  an  indictable  nuisance— 3  Maule  &  S.  II ;  4  Gamp.  12;  4  Maule 
ik  S.  2 14.  Ttiat  the  party  did  not  know  that  the  provisions  were  adul- 
terated  has  been  held  no' defense— 2  Allen,  160;  9  id.  489;  IdMees.  A 
W.  404;  10  Allen,  199;  103  Mass.  444;  10  K.  I.  258;  6  Parker  Cr.  B.  355; 
contra,  Farreil  v.  State,  32  Ohio  St.  456. 

383.  Every  person  who  knowingly  sells,  or  keeps  or 
offers  for  sale,  or  otherwise  disposes  of  any  article  of  food, 
drink,  drug,  or  medicine,  knowing  that  the  same  has  be- 
come tainted,  decayed,  spoiled,  or  otherwise  unwhole- 
some or  unfit  to  be  eaten  or  drank,  with  intent  to  permit 
the  same  to  be  eaten  or  drank,  is  guilty  of  a  misdemeanor. 

384.  Every  person  who  willfully  or  negligently  sets 
on  fire,  or  causes  or  procures  to  be  set  on  fire,  any  woods, 
prairies,  grasses,  or  grain,  on  any  lands,  is  guilty  of  a  mis- 
demeanor. 

See  Act  of  1872,  Destruction  of  Forests,  Appendix,  p.  713. 

385.  Every  person  who,  at  the  burning  of  a  building, 
disobeys  the  lawful  orders  of  any  public-  officer  or  fire- 
man, or  offers  any  resistance  to  or  interferes  with  the 
lawful  efforts  of  any  fireman  or  company  of  firemen  to 
extinguish  the  same,  or  engages  in  any  disorderly  con- 
duct calculated  to  prevent  the  same  from  being  extin- 
guished, or  who  forbids,  prevents,  or  dissuades  others 
from  assisting  to  extinguish  the  same,  is  guilty  of  a  mis- 
demeanor. 

See  PoL  Code,  SS  3335-3345. 
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386.  Every  person  who  demands  or  receives  compen« 
sation  for  the  use  of  any  bridge  or  ferry,  or  sets  up  or 
keeps  any  road,  bridge,  ferry,  or  constructed  ford,  for  the 
purpose  of  receiving  any  remuneration  for  the  use  of  the 
same,  without  authority  of  law,  is  guilty  of  a  misde- 
meanor. 

387.  Every  person  who,  having  entered  into  an  under- 
taking to  keep  and  attend  a  ferry,  violates  the  conditions 
of  such  undertaking,  is  guilty  of  a  misdemeanor. 

See  S§  2850. 2854. 


Every  person  who  willfully  rides  or  drives  faster 
than  a  walk  on  or  over  any  toll-bridge,  lawfully  licensed, 
is  punishable  by  fine  not  exceeding  twenty  dollars. 

389.  Every  person  not  exempt  from  paying  tolls,  who 
crosses  on  any  ferry  or  toll-bridge,  or  passes  through  any 
toll-gate,  lawfully  kept,  without  paying  the  toll  therefor, 
and  with  intent  to  avoid  such  payment,  is  punishable  by 
fine  not  exceeding  twenty  doftars. 

390.  Every  person  in  charge  of  a  locomotive  engine, 
who,  before  crossing  any  traveled  public  way,  omits  to 
cause  a  bell  to  ring  or  steam-whistle  to  sound  at  the  dis- 
tance of  at  least  eighty  rods  from  the  crossing,  and  up  to 
it,  is  guilty  of  a  misdemeanor. 

See  Civ.  Code,  S  486.  A  habitual  failure  to  give  warnings  and  signals 
on  intersecting  roads  is  indictable— 13  Bu8h,^88.   See  Civ.  Code,  §  486. 

391.  Every  person  who  is  intoxicated  while  in  charge 
of  a  locomotive  engine,  or  while  acting  as  conductor  or 
driver  upon  a^y  railroad  train  or  car,  whether  propelled 
by  steam  or  drawn  by  horses,  or  while  acting  as  train  dis- 
patcher, or  as  telegraph  operator  receiving  or  transmit- 
ting dispatches  in  relation  to  the  movement  of  trains,  is 
guilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  2920-2933. 

392.  Every  person  who,  in  making  up  or  running  rail- 
road trains,  places  or  runs,  or  causes  to  be  placed  or  run, 
any  freight  car  in  the  rear  of  passenger  cars,  is  guilty  of  a 
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misdemeanor;  and  if  loss  of  life  or  limb  results  from  sucli 
placing  or  running,  is  guilty  of  felony.  The  term  "freight 
car,"  as  used  in  this  sectioui  does  not  include  a  baggage, 
express,  or  mail  car. 

393.  Every  engineer,  conductor,  brakeman,  switch- 
tender,  or  other  officer,  agent,  or  servant  of  any  railroad 
company,  who  is  guilty  of  any  willful  violation  or  omis- 
sion of  his  duty  as  such  officer,  agent,  or  servant,  where- 
by human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed,  is  guilty  of  a  misde> 
meaner. 

394.  Every  person  who  willfully  exposes  himself  or 
another  afflicted  with  any  contagious  or  infectious  dis- 
ease, in  any  public  place  or  thoroaghfare,  except  in  his 
necessary  removal  in  a  manner  the  least  dangerous  to  the 
public  health,  is  guilty  of  a  misdemeanor. 

395.  Every  person  who  willfully  makes  or  publishes 
any  false  statement,  spreaos  any  false  rumor,  or  employs 
any  other  false  or  fraudulent  means  or  device,  with  in- 
tent to  affect  the  market  price  of  any  kind  of  property,  is 
guilty  of  a  misdemeanor. 

396.  Evef  y  person  driving  any  conveyance  drawn  by 
horses,  upon  any  public  road  or  way,  who  causes  or  suf- 
fers his  horses  to  run,  with  intent  to  pass  another  convey- 
ance, or  to  prevent  such  other  from  passing  his  own,  is 
guilty  of  a  misdemeanor. 

397.  Every  person  who  sells  or  furnishes,  or  causes  to 
be  sold  or  furnished,  intoxicating  liquors  to  any  habitual 
or  common  drunkard,  or  Indian,  is  guilty  of  a  misde- 
meanor. [Approved  March  26th,  1874;  in  effect  sixty 
days  after  passage.] 

See  Act  of  1872,  Sale  of  Liquors  to  Minors,  Appendix,  p.  716. 

398.  Every  person  who  sells  or  furnishes  to  any  In- 
dian any  fire-arm,  or  ammunition  theref or*  is  guilty  of  a 
misdemeanor. 
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399.  If  the  owner  of  a  mischievons  animal,  knowing 
its  propensities,  willfully  suffers  it  to  go  at  large,  or  keeps 
it  without  ordinary  care,  and  such  animal,  while  so  at 
large,  or  while  not  kept  with  ordinary  care,  kills  any  hu- 
man being  who  has  taken  all  the  precautions  which  the 
circumstances  permitted,  or  which  a  reasonable  person 
would  ordinarily  take  in  the  same  situation,  is  guilty  of 
a  felony. 

400.  Every  person  who  deliberately  aids,  or  advises, 
or  encourages  another  to  commit  suicide,  is  guilty  of  a 
felony.    [Approved  March  30th,  in  effect  July  Ist,  1874.] 

400.  Every  person  exhibiting  the  deformities  of  an- 
other, or  his  own  deformities,  for  hire,  is  guilty  of  a  mis- 
demeanor; and  every  person  who  shall  by  any  artificial 
means  give  to  any  person  the  appearance  of  0.  deformity, 
and  shall  exhibit  such  person  for  hire,  shall  be  guilty  ot  a 
misdemeanor.    [Approved  February  4th,  1874.] 

400.  Any  person,  persons,  company,  or  corporation, 
who  shall  bring,  or  cause  to  be  brought,  or  aid  in  bringing 
into  this  State  any  sheep,  hog,  horse,  or  cattle  of  any 
kind,  or  any  domestic  animals  of  any  kind,  knowing  the 
same  to  be  affected  with  any  contagious  or  infectious 
diseases,  shall  be  guilty  of  a  misdemeanor.  [Approved 
March  19th,  1889.] 

401.  Every  animal  having  glanders,  or  farcy,  shall  at 
once  be  deprived  of  life  by  the  owner  or  person  having 
charge  thereof,  upon  discovery  or  knowledge  of  its  condi- 
tion ;  and  any  such  owner  or  person  omitting  or  refusing  to 
comply  with  the  provision  of  this  section  shall  be  guilty  of 
a  misdemeanor.    [In  effect  April  16th,  1880.] 

401.  Every  person  who  adulterates  candy,  by  using  in 
its  manufacture  terra  alba,  or  any  other  deleterious  sub- 
stance or  substances,  or  who  sells  or  keeps  for  sale  any 
candy  or  candies  adulterated  with  terra  alba,  or  any 
other  deleterious  substance  or  substances,  is  guilty  of  a 
misdemeanor.    [In  effect  March  16th,  1878.] 
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TITLE   XL 

Of  Crimes  against  the  Public  Peace. 

S  403.  Disturbance  of  public  meetings,  other  than  religious  or  polit* 
IcaL 

S  404.   *' Blot  "defined. 

S  405.   Blot,  punishment  of. 

S  406.   '*  Bout  "defined. 

S  407.  "  Unlawful  assembly  "  defined. 

S  408.  Punishment  of  rout  and  unlawful  assembly. 

S  409.  Bemalnlng  present  at  place  of  riot,  etc.,  after  warning  to  dis- 
perse. 

S  410.  Magistrates  neglecting  or  refusing  to  disperse  rioters. 

S  411.   Consequence  of  resisting  process  after  a  county  has  been  de- 
dared  in  a  state  of  insurrection. 

S  412.   Prize  fights. 

S  413.   Persons  present  at  prize  fights. 

S  414.   Leaving  the  State  to  engage  in  prize  fights. 

S  415.   Disturbing  the  peace  in  night-time. 

S  416.   Bef using  to  disperse  upon  lawful  command. 

S  417.   Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using  the 
same  unlawfully. 

S  418.   Forcible  entry  and  detainer. 

S  419.   Betuming  to  take  possession  of  lands  after  being  removed  Xaj/ 
legal  proceedings. 

S  430.   Inciting  riot.   CBepealedo 

403.     Every  person  who,  without  authority  of  law, 
willfully  disturbs  or  breaks  up  any  assembly  or  meeting,       I 
not  unlawful  in  its  character,  other  than  such  as  is  men- 
tioned in  sections  fifty-nine  and  three  hundred  and  two, 

is  guilty  of  a  misdemeanor. 

Disturbing  meetings.— A  disturbance  of  any  public  meeting  is,  at 
common  law,  IndictaDle— 33  Barb.  543;  2  Grant  Cas.  406;  58  Ind.  68;  53 
Me.  125;  2  McCord.  117;  3  Tex.  Gt.  App.  116;  as  a  town  meeting— 16 
MaRs.  3»5;  or  a  meeting  of  school  directors— 59  Pa.  St.  266.  To  mulest 
and  disturb  have  a  well-defined  meauiug— 53  Ala.  398.  The  natiual 
tendem^of  the  act  must  be  to  distui-b  the  assemblage— 28  Ind.  364; 
Smith  (Ind.)  408;  and  the  disturbance  must  be  wlDful  and  designed^ 
1  Gray,  480.  A  man  may  hiss  an  actor  on  the  stage— 5  Tex.  Ct.  App. 
116;  1  Craw.  &  D.  156;  but  not  for  the  purpose  of  ruining  the  play  or 
the  actor— 2  Camp.  358. 
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404.  Anj  nae  of  force  oi  violence,  disturblog  the  pnl>- 
lic  peace,  or  an;  tbieat  to  ase  sncb  force  or  Tiolenca,  if 
accompanied  by  immediate  power  of  execution,  itj  two 
or  more  peiaona  acting  tOKetber,  and  without  autboiit;  of 
law,  is  a  riot. 


-tXaCunLUTi  UA ,  _ ,., , , 
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Buklng  DOlMi,  etc.,  la  tiie  DlibMlmo-ld.  I  orgoliw  ttunmi  Uie  Knet* 
nyiiw  "  fire,"  l)lowU^c  bams,  etc»,  orUdunff  &ioot-liBU  m  ■  nolay  and 
tniaiunioua  numier,  to  EJka  terror  of  ttas  people— Rice,  ^7.  Id  North 
Orollna.  where  IhB  Bssemhliige  Is  lawfui,  subsequeat  illegal  acta  at 
Ibemembera  wlllnotmatBilieni  rioters— 1  IreiLSft.      , 
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405.  Every  person  w!io  participates  In  any  riot  ia 
pnnUhable  by  imprisonment  in  the  county  jail  not  ex- 
ceeding two  years,  or  by  fine  not  exceeding  two  thouBand 
dollars,  or  both. 

if  parte*— Blot  at  common  law  la  a  misdemeanor,  pnnlih. 

an4  ImprtBonment— fi  Car,  A  P.  81.   All  nbo  encoumge, 

...r.  «n  f.t.  „=«■  I,.  11  wh.tho.-  tf  words,  Bten*.  or  ge* 
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nUlnatreiuleTaiielUible— II  CoiO.O.nt.  A  person  iThocommenees 
■  rlDC,  buc  aliandoiia  U  before  IC 19  floUbed,  Is  liable  (or  tbs  wtaote— It 
KIch.  B3:  sOoiC.  C.  29S.  Women  mar  bsgiilltrot  tba  oiIen«&-J  Ld. 
B&Tm.  1234;  and  a  minor  mav  be  convlcMa  o;  [Ills  oSense— I  Arcb.  O. 
Pr.  U:  bnt  an  Infaac  miller  iha  BOS  oC  dlaoreUon  i:annDt-4  IrfL  Barm. 
1!M. 

406.  WlietieTer  two  or  more  petsoiu,  EMsembled  and 
actlDK  together,  make  any  attempt  ot  advance  toward  tlia 
commisaion  of  aa  act  which  would  be  a  riot  if  actaallf 
oomioitted,  sach  assembl;  is  a  rout. 

Bnnt.— A  dlstorbaace  at  Che  peace  uypenoutassembllDgwltli  Intent 
to  da  n  ilotDua  act,  and  aciuall;  moiliig  toward  Ita  exeeutlon.  Is  a 
roui>-2  Whan.  Cr.l..8tbBd.S  ISM:  iKuaa.Cr.  Bib ed.»78.   Ateommon 

BtalLa  moaej,  and  propose  to  engage  In  a  prlie-flgbt,  It  li  a  Toat-^ 
Bpear,  6E>9;  and  hU  present  Hldlnir  and  encouraging  are  aqaallytEoU^^ 

407.  Whenever  two  or  more  persous  assemble  together 
to  do  on  nnlawfnl  act,  and  separate  without  doing  oc  ad- 
vancing toward  It,  or  do  a  lawful  act  in  a  violent,  boistar- 
oua,  or  tumaltDooa  manner.  Bach  assembly  is  an  unlawful 
assembly. 


40&  Every  persoa  who  participates  to  any  rout  or  un- 
lawful assembly  is  guilty  of  a  misdemeanor. 

IdablUtr  of  pBTtlea.— All  preient  aiding  are  equally  gnll^— 16  UlSb 
K9;  lUoocm;  lUon.Slft. 

409.  Every  person  remaining  present  at  the  place  of 
any  riot,  tout,  or  unlawful  assembly,  after  the  same  has 
been  lawfully  warned  to  disperse,  except  public  officers 
and  persons  assisting  them  in  attempting  to  disperse  the 
same,  is  guilty  of  a  misdemeanor. 

410.  If  a  magistrate  of  officer,  having  noUee  of  an  nn- 
lawful  or  riotous  assembly,  mentioned  In  this  chapter. 


171  cRxsaca  against  public  peace.    §§  411-14 

neglects  to  proceed  to  the  place  of  assembly,  or  as  near 
thereto  as  he  can  with  safety,  and  to  exercise  the  author- 
ity with  which  he  is  invested  for  suppressing  the  same 
and  arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 

Snppression  of  riots.— A  justice  of  the  peace  Is  liable  for  not  trjringr 
to  suppress  a  riot— 1  Yeates,  419;  so,  to  refuse  to  aid  an  officer  in  trying 
to  suppress  a  riot  is  an  offense— see  9  Mo.  268;  Addis.  277;  1  Car.  &  iC 
314. 

411.  A  person  who,  after  the  publication  of  the  proc- 
lamation authorized  by  section  seven  hundred  and  thirty 
two,  resists  or  aids  in  resisting  the  execution  of  process 
in  any  county  declared  to  be  in  a  state  of  insurrection,  or 
who  aids  or  attempts  the  rescue  or  escape  of  another  from 
lawful  custody  or  confinement,  or  who  resists,  or  aids  in 
resisting  any  force  ordered  out  by  the  governor  to  quell 
or  suppress  an  insurrection,  is  punishable  by  imprison- 
ment in  the  State  prison  not  less  than  two  years. 

See  ante,  S  148;  post,  731. 

412.  Every  person  who  engages  in,  instigates,  en- 
courages, or  promotes  any  ring  or  prize  fight,  or  any 
other  premeditated  fight  or  contention,  (without  deadly 
weapons)  either  as  principal,  aid,  second,  umpire,  sur- 
geon, or  otherwise,  is  punishable  by  imprisonment  in  the 

State  prison  not  exceeding  two  years. 

more 

615;  see  15  Ark.  204;  either  actual  orpresumptive  terror— 5  Strob.  53;  35 
Ala.  302,  There  must  be  actual  fifi^ting  by  at  least  two  persons— 53  Ala. 
640;  lBlackf.877;  SYerg.SM;  4  Humph.  429;  see  4  Hawks, 356;  2Tenn« 
198.  It  includes  assault  and  battery— 40  Ind.  18;  8.  G.  1  Qreen  C.  R. 
5.M ;  53  Ala.  640:  15  Ark.  204.  The  place  of  fighting  must  be  public— 21 
Ala. 218;  22 id.  15;  13  6a.  322;  3  Helsk. 278;  SStrob. 53;  8 Humph. 84;  23 
Ind.  206. 

Liability  of  parfies.— All  persons  present,  aiding  and  encouraging, 
are  equally  guilty— 13  Ga.  822;  16  Mass.  389;  1  Boot,  275;  3  Mon.  216:  see 
71  N.  C.  288.  Every  person  concerned  in  a  duel  is  equally  responsible— 
9  Leigb.  603.   As  to  surgeons— see  24  Gratt.  624. 

413.  Every  person  willfully  present  as  a  spectator  at 
any  fight  or  contention  mentioned  in  the  preceding  sec- 
tion, is  guilty  of  a  misdemeanor. 

414.  Every  person  who  leaves  this  State,  with  intent 
to  evade  any  of  the  provisions  of  the  last  two  section^^ 
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and  to  commit  any  act  ont  of  this  State,  such  as  is  pro- 
hibited hj  them,  and  who  does  any  act  which  would  be 
punishable  under  these  provisions,  if  committed  within 
this  State,  is  punishable  in  the  same  manner  as  he  would 
have  been  in  case  such  act  had  been  committed  within  this 
State. 

Leaving  State  to  fight  a  duel.— A  chaUenge  to  fight  in  another  State 
is  penally  cogniizable  in  the  State  in  which  the  challenge  is  issued— 3 
Brev.243;  1  Tread.  107;  58  Ga.  332;  1  Hawks,  487:  see  12  Ala.  276;  2 
Coinp.  606;  nor  is  it  necessary  to  prove  that  the  challenge  ever  reached 
Its  destination— 3  Camp.  506.  The  offense  is  continuous  and  is  triable 
iu  the  State  where  the  challenge  issued— Thach.  C.  C.  390;  3  Brev. 
243;  58  Ga.  332;  1  Hawlcs»  487;  see  12  Ala.  276;  2  Camp.  606. 

415.  Every  person  who  maliciously  and  willfully  dis- 
turbs the  peace  of  any  neighborhood  or  person,  by  loud 
or  unusual  noise,  or  by  tumultuous  or  offensive  conductx 
or  threatening,  traducing,  quarreling,  challenging  to 
fight  or  fighting,  or  who,  on  the  public  streets  of  any  un- 
incorporated town,  or  upon  the  public  highways  in  such 
unincorporated  town,  run  any  horse-race,  either  for  a 
wager  or  for  amusement,  or  fires  any  gun  or  pistol  in  such 
unincorporated  town,  or  use  any  vulgar,  profane,  or  in- 
decent language  within  the  presence  or  hearing  of  women 
or  children,  iu  a  loud  and  boisterous  manner,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  by  any  court  of 
competent  jurisdiction,  shall  be  punished  by  fine  not  ex- 
ceeding two  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  more  than  ninety  days,  or  by  both  fine 
and  imprisonment,  or  either,  at  the  discretion  of  the  court. 
[In  effect  March  20th,  1878.] 

Breach  of  peace.— All  acts  tending  to  disturb  the  public  peace  are 
indictable  at  common  law— see  1  Bish.  C.  L.  6th  ed.  8  633;  acts  by 
which  the  peace  and  security  of  the  public  are  disturbed— see  4  Bl. 


battery— 29  Conn.  72.   The  following  are  examples  of  the  offense  at 
common  law:  Making  loud  noises,  etc.,  in  the  nigbt>time— 4  Ind.  114; 
loud  and  violent  language,  opprobrious  epithets,  and  exclamations  at- 
tracting crowds,  even  when  committed  in  one's  own  house— 99  Mass. 


497.  The  oflenseiof  a  common  brawler  may  be  committed  by  mere 
epithets  used  in  the  heat  of  private  quan^el— 99  Mass.  497.  Driving  a 
carriage  through  the  streets  at  a  i-ate  such  &s  to  endanger  the  safety 
of  pedestrians— Peters  C.  C.  390;  3  ^Vheel.  C.  C.  304;  riding  or  going 
armed  with  dangerousorumisual  weapons— aired.  418;  anything  that 
tends  to  provoke  or  excite  others  to  break  the  peace— 4  Bl.  Com.  150; 
as  spreading  false  news  to  create  discord  between  peraoos— 4  BJ.  Com. 
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149 ;  false  and  pretended  prophecies— id ;  entering  on  land  by  force  and 
tbrowing  out  a  person  who  has  a  naked  possession— 7  Ind.  649. 

Challenging  to  fight— Is  the  inciting,  or  Inviting,  or  provoking  an- 
other to  fight— Hob.  215.  A  challenge  to  fight  without  deadly  weapons 
is  indictable  as  an  attempt,  or  as  a  breach  of  the  peace— 3  Bre  v.  243 :  1 
Hawks.487;  2  Law  Reporter,  148;  34  Il].48ti;  1  Dana.  524.  Ko  particular 
form  of  words  is  necessary,  it  is  a  question  of  fact  for  thel  ury— 12  Ala. 
276;  see  3  Dana, 418;  6J. J. Marsh.  120;  1  Hawks, 487: 6  Blackf.20;  3  Brev. 
243;  1  McMuU.  136:  but  the  mere  words  liar,  knave,  or  the  like,  do  not 
directly  tend  to  a  breach  of  the  peace,as  a  challenge,  but  words  which 
tend  to  a  breach  of  the  peace  may  be  indictable— 1  Dana,  524;  2  Ld. 
Baym.  1031.   See  Desty's  Grim.  Law,  §  95  a. 

"  MaUcionsly'*  and  " wiUfall7."-See  ante,  S  7,  snbd.  4;  id.  snbd.  L 

416.  If  two  or  more  persons  assemble  for  the  purpose 
of  disturbing  the  public  peace,  or  committing  any  unlaw- 
ful act,  and  do  not  disperse  on  being  desired  or  com- 
manded so  to  do  by  a  public  officer,  the  persons  so  offend* 
ing  are  severally  guilty  of  a  misdemeanor. 

417.  Every  person  who,  not  in  necessary  self-defense, 
in  the  presence  of  two  or  more  persons,  draws  or  exhibits 
any  deadly  weapon  in  a  rude,  angry,  and  threatening 
manner,  or  who,  in  any  manner,  imlawfully  uses  the 
same,  in  any  fight  or  quarrel,  is  guilty  of  a  misdemeanor.. 

Exhibiting  weapons.— The  appearance  in  public,  armed  with  a  dan- 
gerous weapon,  is  an  indictable  offense— 3  Ired.  418. 

418.  Every  person  using  or  procuring,  encouraging  or 
assisting  another  to  use  any  force  or  violence  in  entering 
upon  or  detaining  any  lands  or  other  possessions  of  an- 
other, except  in  the  cases  and  in  the  manner  allowed  by 
law,  is  guilty  of  a  misdemeanor. 

Forcible  entry  and  detainer.— A  forcible  entry  and  forcible  detain- 
-er  is  indictable  at  common  law— 3  Mo.  127;  4  Cush.  141;  8  Term  Rep. 
357:  3  Burr.  1731;  and  they  are  distinct  offenses— 8  Cowen,  226;  1  Hall, 
N.  T.  240:  4  Johns.  198;  1  Jones,  (N.  C.)  290;  1  Serg.  &  R.  124;  6  id.  252; 
8  Gratt.  706.  Indictment  lies  whenever  the  unlawful  entry  is  made 
with  force— 3  Brev.  413;  2  Const.  8.  C  489.  The  entry  must  have  been 
made  when  the  proprietor  was  in  quiet  possession  of  the  property— 8 
Ired.  315:  3  Har.  (Del.)  206:  1  Ashm.  140,  and  must  be  attended  with 
force  and  intimidation— 1  Ashm.  140;  but  title  is  immaterial— 4  Conn. 
70;  1  Dall.  68;  8  Gowen,  226;  1  Hall,  240;  4  Johns.  198;  13  Up.  Can.  Q. 
'  B.  521 :  4  Man.  &  R.  471.  Force  is  necessary,  exceeding  a  bare  trespass, 
and  giving  reasonable  grounds  for  terror;  10  Ired.  39;  1  Ashm.  140:  1 
Brewst.6(»;  1  Har.  (Del.)  520;  5  Blnn.277:  4  Ired.3C5;  5  id.  452;  13  id. 
348;  4Jones,(N.C.)315;  lMe.22;  5Car.&P.201;  Ryan  &M. 27.  There 
must  be  a  show  of  force,  as  with  weapons  or  a  multitude  of  people,  so 
as  to  involve  a  breach  of  the  peace— 24  Barb.  16;  10  Ired.  38;  6  Bazt. 
(Tenn.)  496;  7  id.  109;  4  Jones,  (N.  C.)  316.  In  some  States,  a  civil  rem- 
edy is  given  by  statute— 10  Mass.  403 ;  3  Pick.  31 ;  9  Wend.  62 ;  8  Cowen, 
226:  4  Johns.  196;  but  it  remains  au  indictable  offense  in  those  States 
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Where  the  most  sumnuur cItU  remedies  are  gtven— 4  Binn.  277:  1  Brer. 
119;  3  DeT.  120;  8  Har.  (Del.)  205;  3  Mass.  215;  1  Me.  22.  See  13  Pa.  St. 
S92 ;  but  see  2  Pars.  Cas.  411.  See  Desty 's  Crlm.  Law,  SS  99  h,  c ;  and  see 
Civ.  Code,  §§  1159-1175. 

419.  Every  person  who  has  been  removed  from  any 
lands  by  process  of  law,  or  who  has  removed  from  any 
lands  pursuant  to  the  lawful  adjudication  or  direction  of 
any  court,  tribunal,  or  officer,  and  who  afterwards  unlaw- 
fully returns  to  settle,  reside  upon,  or  take  possession  of 
Buch  lands,  is  guilty  of  a  misdemeanor. 

420.  Bepealed.    Pji  effect  February  7th,.1880.] 
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TITLE  Xn. 

Of  Crimes  against  the  Reveaue  and  Property  of 

this  State. 

$  424.  Emijezzlement  and  falsification  of  accounts  by  public  officers. 
S  425.   Officers  neglecting  to  pay  over  public  moneys. 
S  426.   *'  Public  moneys/'  as  used  In  the  preceding  section,  defined. 
S  427.   Failure  to  pay  OTer  fines  and  forfeitures  received,  a  mis  do 

meaner. 
S  428.   Obstructing  officer  In  collecting  rerenue. 
S  429.  Refusing  to  give  assessor  list  of  property,  or  giving  false  name. 
S  430.  Making  false  statements,  not  under  oath,  in  reference  to  taxes. 
1 431.  Dellyering  receipts  for  i)ollotazes,  other  than  prescribed  by 

law,  or  collecting  poll-taxes,  etc.,  without  giving  the  receipt 

prescribed  by  law. 
S  432.   Having  blank  receipts  for  licenses,  etc.,  other  than  those  pre* 

scribed  by  law. 
S  433.    Repealed, 

S  434.   Refusing  to  give  name  of  persons  In  employmentt  etc. 
S  435.   Carrying  on  business  without  license. 
S  436.   Unlawfully  acting  as  auctioneer. 
S  437.   Repealed. 
%  438.   Repealed, 
S  439.  Effecting  Insurance  on  account  of  foreign  companies  that  have 

not  complied  with  the  laws  of  this  State. 
S  440.   Officer  charged  with  collection,  etc.»  of  revenue,  refusing  to 

permit  inspection  of  his  books. 
S  441.  Board  of  examiners,  controller,  and  treasurer  neglecting  cer> 

tain  duties. 
S  442.   Having  State  arms,  etc. 
S  443.  Selling  State  arms,  etc. 

424.  Each  officer  of  this  State,  or  of  any  county, 
city,  town,  or  district  of  this  State,  and  every  other  person 
charged  with  the  receipt,  safe-keeping,  transfer,  or  dis- 
hnzsement  of  public  moneys,  who  either— 

1.  Without  authority  of  law,  appropriates  the  same,  or 
any  portion  thereof,  to  his  own  use,  or  to  the  use  of  an- 
other; or. 
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2.  Loans  the  same,  or  any  portion  thereof;  or,  having 
the  possession  or  control  of  any  public  money,  makes  a 
profit  out  of,  or  uses  the  same  for  any  purpose  not  author- 
ized by  law;  or 

3.  Fails  to  keep  the  same  in  his  possession  until  dis* 
bursed  or  paid  out  by  authority  of  law;  or, 

4.  Unlawfully  deposits  the  same,  or  any  portion  thereof, 
in  any  bank,  or  with  any  banker  or  other  person;  or, 

6.  Changes  or  converts  any  portion  thereof  from  coin 
into  currency,  or  from  currency  into  coin  or  other  cur- 
rency, without  authority  of  law;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any 
false  entry  or  erasure  in  any  account  of  or  relating  to  the 
same;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or 
obliterates  any  such  account;  or, 

8.  Willfully  refuses  or  omits  to  pay  over,  on  demand, 
any  public  moneys  in  his  hands,  upon  the  presentation  of 
a  draft,  order,  or  warrant  drawn  upon  such  moneys  by 
competent  authority;  or, 

9.  Willfully  omits  to  transfer  the  same,  when  such 
transfer  is  required  by  law;  or, 

10.  Willfully  omits  or  refuses  to  pay  over  to  any  officer 
or  person  authorized  by  law  to  receive  the  same,  any 
money  received  by  him  under  any  duty  imposed  by  law 
so  to  pay  over  the  same ; 

—is  punishable  by  imprisonment  in  the  State  prison  for 
not  less  than  one  nor  more  than  ten  years,  and  is  disqual- 
ified from  holding  any  office  in  this  State.    [In  effect  April 

16th,  1880.] 

Fraud  and  breach  of  trast— An  ofBce  Is  a  particular  duty,  charge, 
or  trust;  a  right  to  exercise  a  public  fuuctlon—12Ind.  569;  7  id.  157;  59 


jp. 

may  be  Inferred  from  the  nature  of  tne  act,  or  from  the  circumstances 
of  tne  wbOle  case— 24  Minn.  158;  1  Salk.  380;  3  Doug.  327.  The/  are  lia- 
ble for  embezzlement  of  public  funds— 69  He.  22;  or  the  conversion  of 
any  portion  of  the  publlo  money  intrusted  to  them— 91  111.  930.  A 
clerk  of  a  court  who  fraudulently  withholds  money  belonging  to  an 
estate  is  guilty  of  contempt— 1  Blackf .  168.   An  indictment  lies  agatnsfe 
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»  pnbllo  officer  for  the  frandalent  conyerslon  of  mibllo  moneys,  al- 
though  he  and  his  soretles  are  liable  on  their  officlu  bond— 12  Me.  106, 

Svbd,  A.  In  Georgia,  a  coonty  treasurer,  buying  an  order  on  the 
county  for  less  than  its  par  value,  is  ln(Uctable--47  Ga.  932. 

Subd.  6.  Officers  are  liable  for  a  bnbitnal  nei^lert  to  account  for 
small  sums,  and  a  gross  neglect  In  keeping  accoimta  Is  presumptive  of 
guilty  Intent— 6  B.  Mon.  171;  so,  overseers  of  the  poor  are  Inolctable 
for  not  accounting  for  moneys  received  for  supplying  the  poor— see  64 
Cal.  408;  2  Kerr,  648.  f*- * -• 

Subd.  10.  Town  tax  collectors  are  public  officers—^  Me.  106;  and 
a  de facto  tax  collector  is  punlsbable  for  embezzlement  of  money  com- 
ing Into  his  hands  by  virtue  of  his  offlce-^9  MeM22;  but  his  failure  to 
{>ay  over  the  moneys  to  the  proper  authority,  although  unexplained, 
s  not  presumption  of  a  felonious  appropriation— 64  Cal.  64.  Reports 
of  public  moneys  received  apply  to  ministerial  officers— 2  Tex.  Ct. 
Apjp.  626.  A  selectman  is  a  public  officer,  and  may  be  a  receiver  of 
public  moneys-AS  N.  H.  610.    See62IU.127. 

425.  £Tery  officer  charged  with  the  receipt,  safe-keep- 
ing, or  disbursement  of  public  moneys,  who  neglects  or 
fails  to  keep  and  pay  over  the  same  in  the  manner  pre- 
scribed by  law,  is  guilty  of  felony. 

426.  The  phrase  "  public  moneys,"  as  used  in  the  two 
preceding  sections,  includes  all  bonds  and  evidence  of  in- 
debtedness, and  all  moneys  belonging  to  the  State,  or  any 
city,  county,  town,  or  district  therein,  and  all  moneys, 
bonds,  and  eyidences  of  indebtedness  receiyed  or  held  by 
State,  county,  district,  city,  or  town  officers  in  their  offi- 
cial capacity. 

427.  If  any  clerk,  justice  of  the  peace,  sheriff,  or  con- 
stable, who  receives  any  fine  or  forfeiture,  refuses  or  neg- 
lects to  pay  over  the  same  according  to  law,  and  within 
thirty  days  after  the  receipt  thereof,  he  is  guilty  of  a  mis- 
demeanor. 

Seepo«<,SS  1487, 1670. 

428.  Evei^  person  who  willfully  obstructs  or  hinders 
any  public  officer  from  collecting  any  revenue,  taxes,  or 
other  sums  of  money  in  which  the  people  of  this  State  are 
interested,  and  which  such  officer  is  by  law  empowered 
to  collect,  is  guilty  of  a  misdemeanor. 

429.  Every  person  who  unlawfully  refuses,  upon  de- 
mand, to  give  to  any  county  assessor  a  list  of  his  property 
subject  to  taxation,  or  to  swear  to  such  list,  or  who  gives 
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a  false  name  or  fraudulently  refuses  to  give  his  true  name 
to  any  assessor,  when  demanded  by  such  assessor  in  the 
discharge  of  his  official  duties,  is  guilty  of  a  misdemeanor. 
See  PoL  Code,  SS  8629, 3631. 

430.  Every  person  who,  in  making  any  statement,  not 
upon  oath,  oral,  or  written,  which  is  required  or  author- 
ized by  law  to  be  made,  as  the  basis  of  imposing  any  tax 
or  assessment,  or  of  an  application  to  reduce  any  tax  or 
assessment,  willfully  states  anything  which  he  knows  to 
be  false,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  3629-3631, 3674,  3675. 

431.  Every  person  who  uses  or  gives  any  receipt,  ex- 
cept that  prescribed  by  law,  as  evidence  of  the  payment 
of  any  poll-tax,  road-tax,  or  license  of  any  kind,  or  who 
receives  payment  of  such  tax  or  license  without  deliver- 
ing the  receipt  prescribed  by  law,  or  who  inserts  the  name 
of  more  than  one  person  therein,  is  guilty  of  a  misde- 
meanor. 

See  PoL  Code,  Licenses,  SS  8356-3385;  Bevenaes,  SS  8607-3892. 

432.  Every  person  who  has  in  his  possession,  with  in- 
tent to  circulate  or  sell,  any  blank  licenses  or  poll-tax  re- 
ceipts other  than  those  furnished  by  the  controller  of 
state  or  county  auditor,  is  guilty  of  felony. 

See  Pol.  Code,  SS  3839-3845. 

433.  [Was  repealed  by  an  act  entitled  "An  Act  to 
amend  and  in  relation  to  The  Political,  Civil,  and 
Penal  Codes,  and  The  Code  of  Civil  Pbocedxtbb," 
approved  April  first,  eighteen  hundred  and  seventy-two, 
now  on  file  in  the  office  of  the- secretary  of  state.] 

434.  Every  person  who,  when  requested  by  the  col- 
lector of  taxes  or  licenses,  refuses  to  give  to  such  collector 
the  name  and  residence  of  each  man  in  his  employment, 
or  to  give  such  collector  access  to  the  building  or  place 
where  such  men  are  employed,  is  guilty  of  a  misdemeanor^ 

See  PoL  Code,  SS  8848-3850. 

435.  Every  person  who  commences  or  carries  on  any 
business,  trade,  profession,  or  calling,  for  the  transaction 
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or  carrying  on  of  which  a  license  is  required  by  any  law 
of  this  State,  without  taking  out  or  procuring  the  license 
prescribed  by  such  law,  is  guilty  of  a  misdemeanor. 

ZJcexise  Law  of  April  12th,  1880.— A  Chinunan  cannot  Justify  a 
Tlolation  of  S  8381,  of  the  Pol.  Code,  In  selling  without  a  license,  by 
claiming  that  be  comes  within  the  prohibition  of  the  aboye  act— 4  Pae. 
C.  L.  J.  116.  He  must  pay  a  license— id.  See  FoL  Code,  Licenses,  SS 
S356-3386. 

436.  Every  person  who  acts  as  an  auctioneer  in  viola- 
tion of  the  laws  of  this  State  relating  to  auctions  and 
auctioneers,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  3284-3292, 3876. 

437.  [Repealed  by  Act  of  April  first,  eighteen  hundred 
and  seventy-two.] 

438L  [Repealed  by  Act  of  April  first,  eighteen  hundred 
and  seventy-two.] 

439.  Every  i>erson  who  in  this  State  procures,  or  agrees 
to  procure,  any  insurance  for  a  resident  of  this  State,  from 
any  insurance  company  not  incorporated  under  the  laws 
of  this  State,  unless  such  company  or  its  agent  has  filed 
the  bond  required  by  the  laws  of  this  State  relating  to  in- 
surance, is  guilty  of  a  misdemeanor. 

See  PoL  Code,  S  623. 

440l  Every  officer  charged  with  the  collection,  receipt, 
or  disbursement  of  any  i)ortion  of  the  revenue  of  this 
State,  who,  upon  demand,  fails  or  refuses  to  permit  the 
controller  or  attorney-general  to  inspect  his  books,  papers, 
receipts,  and  records  pertaining  to  his  office,  is  guilty  of  a 
misdemeanor. 

441.  Every  member  of  the  board  of  examiners,  and 
c^ery  controller  or  State  treasurer,  who  violates  any  of 
the  provisions  of  the  laws  of  this  State  relating  to  the 
board  of  examiners,  or  prescribing  its  powers  and  duties, 
is  guilty  of  a  felony. 

See  ?oL  Code,  SS  654-685. 

442.  Every  person  who  unlawfully  retains  In  his  pos- 
Miislon  any  arms,  equipments,  clothixi^  or  military  stores 
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belonging  to  the  State,  or  the  property  of  any  company  of 
the  State  militia,  is  guilty  of  a  misdemeanor. 
See  FoL  Code,  SS  1968-1968. 

443.  Every  member  of  the  State  militia  who  tmlaw- 
fully  disposes  of  any  arms,  equipments,  clothing,  or  mili- 
tary stores,  the  property  of  this  State,  or  of  any  company 
of  tha  State  militii^  la  guilty  of  a  misdemeanor* 


i 
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447.   AnoD  la  the  willful  and  mallclons  bniniuK  of  a 


448.  An;  boune,  edifice,  stmcttue,  veuel,  or  other 
eiectioa,  capable  ot  aCFoiding  shelter  for  human  beings, 
or  appurtenant  to  or  couDected  with  an  erectloa  so  adapt* 
^  ]b  a  "  building,"  -vUhin  Che  meaning  of  this  cbapter. 


te  buUdlnf .— Anr  «diflc«  onblfl  of 


OTnliDildliiamiiiiTed  bjsclU.aiid  filled  sp  for  pnb'ia  nu— 2  Allen, 
JSfl:  or  ■  T«>-el— MB  Brown  Xdm.  156.  In  «nion.  hun«s.  ahoit  "ork- 
■boii,  cte..  have  tbe  ume  muulDKai  io  utei  orbarKlBrj— KDp.CBn. 
Q.  B.  (O.S.  1(121,  Awusboose  meiins  any  buildini;  used  ■■  nch  al  the 

Mdored  u  aemnM  bnUdlDn^  OonD.3*!.  Stit  D«uVCrim.  Lan. 
titlsa  Absob,  UDBOIitBI. 

449.  Any  building  which  has  usually  been  occupied 
by  any  peison  lodging  therein  at  night  is  an  "  inhabited 
bnildii^,"  Tithin  the  meaning  of  this  chapter. 


450,  The  phrase  "night-time,"  aa  nsed  in  this  chapter, 
means  the  period  between  sunset  and  siiniiBe. 

See  uc  id  and  note. 

451.  To  constitute  a  bnrning,  within  the  meaning  ol 
this  chapter,  it  is  not  necessary  that  the  hnilding  set  on 
fire  shonld  have  been  destroyed.  It  is  safflclent  ^at  fire 
is  applied  BO  as  to  take  eSect  upon  any  part  of  the  eab> 
BtancB  of  the  building. 

The  barning.— BuTnlna  ts  an  eawntlal  Ingrtdlent  of  Itas  erlma— 29 
(M.lUi  24 Ati.44:  sired. a;0:  le  Jobns,  mi  lllM«>.l<a;WAIa.<99; 

niBlcl«itlf«iiTDarti»  bnmeil— 5  lred.a,W;  llDMsss.MJ.  TbooJeDse 
l>  comDiete,  allbongh  Ilia  Are  be  pui  oui,  or  go  out  ol  Itself— s  Ired, 
M^  lid.  »70;  l«~JobnB,  ^Ji  .^'^i  '^-  ^t^\  nometbt^  In  tbe 
!  bouse  ehoiild  blaie-^B^u 
B  ctaoired  (0  M  to  deMioy  ICi 


§§  452-4  AKSOH.  IH 

Blwr  K  Is  Biifficieiit-4«  CoL  Ul;  SO  id.  3M;  )  Ired.  Kt;  t  Id.  IMi  11 
Jobns.  119;  110  Uu3.  M3i  1  Cbc.  ft  M.  Ml;  »  Ott.icT.fi.    The  tulB- 

452.  To  coDBtltute  Braon  it  is  not  necessary  tliat  ft  per> 
Bon  other  thaa  the  eccused  should  bare  bad  ownership  in 
tbe  building  set  on  fire.  It  is  sofQcient  that  at  tha  time  of 
the  burning  another  petson  was  tigbtfuH;  in  possession 
of,  or  was  actuall?  occupying  such  building,  or  any  part 
thereof. 


453.  Arson  is  divided  into  two  dapeea. 
D«CT«ea  of  anon— al  CaL  627. 

454.  Maliciously  bumlnfc  in  the  night-fimo  an  inhab- 
ited building  in  which  there  is  at  tha  time  some  human 
being,  is  arson  in  the  first  degree.  All  other  kinds  of  ar- 
son are  of  tbe  second  degree. 

OccopaUan.— Occupation  Is  an  es 

witliln  tha  puiylew  of  ilie  utitute- 

UN.Y.  IM:  lOGiub.iia;  n  oratt. -,»,,.......,.....>.-.„,  .^~.. 

emb.  312.    Tliat  It  mslatendca  toriiccupBac7,orUc>valJleo( 
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ing  occupied,  is  not  snffleleiit— 33  Me.  30;  31  id.  023;  3  Cash.  829:  or  if  it 
was  merely  casually  occupied— 13  Gratt.  763 ;  or  if  the  occupants  be  ab- 
sent without  intent  to  return— 10  Cash.  478;  13  Gratt.  763.  But  if  the 
house  Is  burned  during  a  temporary  absence,  it  is  the  burning  of  an 
occupied  dwelllng7-48  Ga.  116;  S3  Me.  30;  see  31  id.  523:  3  Gush.  529:  10 
id.  4i8;  20  Conn.  1245.  But  it  must  be  usually  dwelt  in--53  Miss.  384; 
or  occasionally  ased— 4  Ga.  343;  and  it  is  immaterial  whether  the  per- 
son charged  had  knowledge  of  its  occupancy— 1  Parker  Cr.  B.  252. 

455.    Arson  is  punishable  by  imprisonment  in  the  State 
prison,  as  follows: 

1.  Arson  in  the  fiist  degree,  for  not  less  than  two 
years. 

2.  Arson  in  the  second  degree,  for  not  less  than  one 
nor  more  than  ten  years. 


A 


CHA.FTBK  n. 


W.  "  Bortlary  "  (lelln»a. 

WO.  Ponlstimeiit  at  bntBlnr. 

Ml.  "Honaeljieslcliig"  deOiiad. 

4ei.  FaQlabiueat  o(  ItoosebcMikliig. 

M3.  "Night-time"  deflncd. 

4S9.  'Every  peison  wito  eaten  an;  bonae,  room,  apart- 
neot  tenement,  shop,  naiehonsa,  store,  mill,  bam,  sta- 
tle,  ontbonse,  or  oClier  building,  tent,  vessel,  oi  railroad 
car,  with  intent  to  commit  icrand  or  petit  larcenj,  or  any 
felony,  ia  guilty  of  burglary.    [Approved  Feb.  9tti,  in  ef- 
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245;  regardlesffwhether  It  was  or  ever  had  been  inhabited  by  members 
of  the  human  family—] d.;  see  71N.  Y.  Ml:  enlai^ing  the  common-law 
definition,  which  required  it  to  be  a  dwelling-house  where  the  family 
usually  resided— see  60  Pa.  St.  103.  House,  dweliing,  mansion-house, 
and  residence  are  equivalenli  terms— 3  Serg.  &  R.  199;  3  Parker  Cr.  R. 
208;  20  Wis.  .WO.  The  possession  of  a  renter  is  sufQcient— 49  Iowa,  51. 
Burglary  may  be  committed  by  breaking  into  a  lodgiug-room,  even  by 
a  person  lawfully  within  the  building  of  which  it  is  a  part— 14  Gray, 
103;  26  N.  Y.  200;  3  Parker  Cr.  R.  652;  42  Vt.  629;  8  Car.  A  P.  747;  and 
the  apartment  must  belaid  to  be  his  dwelling-house— 38  Cal.  138;  33  Ga. 
165:  2»>  N.  Y.  200;  1  Parker  Cr.  R.329;  3  id.  552;  8  Car.  &  P.  747;  1  Moody 
C.  C.  23;  1  Leach,  237;  id.  537 ;  Salic.  532:  so  of  a  loft  over  a  stable,  used 
as  a  lodginff— 1  Leach,  305;  or  a  garret  used  as  a  workshop,  with  an 
apartment  for  sleeping— id.  237.   'I'lie  occupation  of  the  servant  as  such 


C.  C.  525;  1  Moody  G.  C.  42;  id.  248;  1  f.each,  305;  Russ.&  R.  C.  C.  187. 
A  house  tenanted  by  a  married  woman  is  the  house  of  the  husband— 5 
Car.  &  P.  202;  Russ.  &  R.  C.  C.491;  id.  517.  But  see  18  Ohio,  308;  2i 
Mich.  106. 

What  within  the  cartilage.— Outhouses,  store-rooms,  warehouses, 
bams,  etc.,  are  included  with  the  dwelling,  if  they  are  within  the  cur- 
tilage, whether  the  yard  be  inclosed  or  open— 2  Parker  Cr.  R.  23;  3 
Him,  336;  S.C.71  N.Y.  561;  1  Dev.253;  1  Hayw.  (Teim.)102;  id.  242;  3 
East  P.  C.  493:  Russ.  &  R.  357;  id.  334;  as  a  baro,  part  of  the  same 
gi-oup  of  buildings,  and  not  separated  by  a  public  road— 16  Mich.  142; 
but  otherwise,  if  separated  by  a  highway— 36  id.  309;  and  see  1  Dev. 
253;  1  Nott  <fc  McC.  583;  or  a  workshop  adjoining  the  residence— Russ. 
&  R.  334;  or  a  smoke-house  opening  into  the  yard  of  a  dwelling-house 
—4  Jones,  (N.  C.)  349;  but  otherwise,  if  detached  and  in  a  distinct  lot— 
1  Winst.  (N.  C.)  No.  2, 80;  so,  of  a  goose-house  opening  into  the  yard— 
Russ.  &  R.  660.  A  two-story  house,  partly  occupied  as  a  storehouse, 
and  paitly  for  sleepmg  accommodations,  is  a  dwelling-house— 26  Ala. 
145;  and  see  68  N.  C.  206;  but  where  there  was  no  fence  inclosing  the 
dwelling,  and  the  store,  which  was  twenty  feet  off  and  not  appurten- 
ant and  ancillary  to  the  house,  is  not  part  of  the  dwelling— see  4  Johns. 
424;  60  Pa.  St.  103;  1  Nott  &  McO.  583.  Outhouses,  to  be  within  the 
curtilage,  must  be  ancillary  to  the  main  building,  contiguous  thereto, 
or  within  the  same  inclosure  or  lot— 4  Conn.  446;  20  Ala.  30;  and  must 
itself  be  a  complete  structure— 1  Car.  &  K.  303. 

460.  Every  burglary  committed  in  the  night-time  ia 
burglary  of  the  first  degree,  and  every  burglary  com- 
mitted in  the  day-time  is  burglary  of  the  second  degree. 
[Approved  Feb.  9th,  in  effect  May  1st,  1876.  ] 

461.  Burglary  of  the  first  degree  is  punishable  by  im- 
prisonment in  the  State  prison  for  not  less  than  one  nor 
more  than  fifteen  years.  Burglary  of  the  second  degree  is 
punishable  by  imprisonment  in  the  State  prison  for  not 
more  than  five  years.  [Approved  Feb.  9th,  in  effect  May 
Ist,  1876.] 

House-breaking.— Burglary  committed  in  the  night-time  Is  burglary 
In  the  first  degree,  and  burglary  committed  in  the  day-time  is  in  the 
second  degree— 52  Cal.  454.    They  are  distinct  offenses— 52  Cal.  454. 


lere  fact  UiM  one  penon  19  wltb  snotber  vho  enten  a  horns  uid 
UiBrefroiD.  Iioi  who  does  not  intetfero  to  preTent  the  tlieft.does 
inderliiin_KnUly_-:iJCal*9t  JlbooBenMlsFoinpJjtolf  tll8_va^ 

IS.dSt^ 


462.  Section  fonr  hundred  and  sixty-two  of  the  Penal 
Code  is  repealed.  [Approved  Feb.  9tli,  in  effect  May  lat, 
1876.] 

463.  Thepbraae  "nigtit-time,"  as  used  in  this  chapter, 
meaos  tbe  period  between  sunset  and  snnrise. 
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CHAPTER  m.      * 

HATINO    FOSSB8SION    OF   BUBGJLABIOUS    ZKBIBUKEKT8    AND 

DEADLY  WEAPONS. 

S  4M.  Poflsesslon  of  bnrglarioiu  tnstnimflnts. 
S  467.   Haying  possession  of  deadly  weapons. 

466.  Every  person  having  upon  him,  or  in  his  posses- 
sion, a  picklock,  crow,  key,  bit,  or  other  instrument  or 
tool,  with  intent  feloniously  to  break  or  enter  into  any 
building,  or  who  shall  knowingly  make  or  alter,  or  shall 
attempt  to  make  or  alter,  any  key  or  other  instrument 
above  named,  so  that  the  same  will  fit  or  oi>en  the  lock  of 
a  building,  without  being  requested  so  to  do  by  some  per- 
son having  the  right  to  open  the  same,  or  who  shall  make, 
alter,  or  repair  any  instrument  or  thing,  knowing,  or  hav- 
ing reason  to  believe,  that  it  is  intended  to  be  used  in 
committing  a  misdemeanor  or  felony,  is  guilty  of  misde- 
meanor. Any  of  the  structures  mentioned  in  section  four 
hundred  and  fifty-nine  of  this  Code,  shall  be  deemed  to  be 
a  building  within  the  meaning  of  this  section.    [In  effect 

March  3rd,  1874.] 

To  procure,  with  a  criminal  Intent,  Is  an  offense— Rnss.  ft  B.  G.  G. 
306;  1  £1.  A  B.  435;  and  possession  may  be  shown  on  a  charge  of  pro- 
cnring— Buss,  ft  B.  C.  G.  908;  1  Lew.  G.  G.  42. 

467.  Every  person  having  upon  him  any  deadly  weapon 
with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 
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'      CHAPTER  IV. 

FOBOEBT  AND  OOUNTEBFBITINO. 

S  470.  Forgery  of  wills,  conyeyances,  etc. 

S  471.  Making  false  entries  in  records  or  retams. 

S  472.  Forgery  of  public  and  corporate  seals. 

S  473.  Punishment  of  forgery. 

S  474.  Forging  telegraphic  messages. 

S  475.  Passing  or  receiving  forged  notes. 

S  476.  Making,  passing,  or  uttering  fictitious  bills,  etc. 

S  477.  Counterfeiting  coin,  bullion,  etc. 

S  478.  Punishment  of  counterfeiting. 

S  479.  Possessing  or  receiving  counterfeit  coin,  bullion,  etc. 

S  480.  Making  or  possessing  counterfeit  dies  or  plates. 

S  481.  Counterfeiting  railroad  ticket,  etc. 

S  482.  Restoring  canceled  tickets. 

470.  Every  person  who,  with  intent  to  defraud  an- 
other, falsely  makes,  alters,  forges,  or  counterfeits  any 
charter,  letters,  patent,  deed,  lease,  indenture,  writing 
obligatory,  will,  testament,  codicil,  annuity,  bond,  cove- 
nant, bank-bill  or  note,  post-note,  check,  draft,  bill  of  ex- 
change, contract,  promissory  note,  due-bill  for  the  pay- 
ment of  money  or  property,  receipt  for  money  or  property, 
passage  ticket,  power  of  attorney,  or  any  certificate  of 
any  share,  right,  or  interest  in  the  stock  of  any  corpora- 
tion or  association,  or  any  controller's  warrant  for  the 
payment  of  money  at  the  treasury,  county  order  or  war- 
rant, or  request  for  the  payment  of  money,  or  the  delivery 
of  goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any 
instrument  of  writing,  or  acquittance,  release,  oi  receipt 
for  money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge for  any  debt,  account,  suit,  action,  demand,  or  other 
thing,  real  or  personal,  or  any  transfer  or  assurance  of 
money,  certificates  of  shares  of  stock,  goods,  chattels,  or 
other  property  whatever  or  any  letter  of  attorney,  or  other 
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power  to  receiva  money,  or  to  receive  or  transfer  certifi- 
cates at  sbares  of  stock  or  annuitiea,  or  to  let,  lease, 
dispose  of,  alien,  or  convey  any  goods,  chattels,  lands,  OE 
tenementa,  or  other  estate,  real  or  personal,  or  any  accept- 
ance or  iodoraeniettt  of  any  bill  of  eschaoge,  promissory 
note,  draft,  order,  or  assignment  of  any  bond,  writing 
obligatory,  or  promissory  note  for  money  or  other  prop- 
erty, or  counterfeits  or  forges  the  seal  or  handwriting  of 
anotheri  or  utters,  publisbes,  passes,  or  attempts  to  pass, 
as  true  and  genuine,  any  of  the  above  named  false,  altered, 
forged,  or  counterfeil«d  matters,  as  above  specified  and 
described,  knowing  the  same  to  be  false,  altered,  forged, 
or  counterfeited,  with  latent  to  prejudice,  damage,  oi 
defraud  any  person;  or  who,  with  Intent  to  defraud,  alters, 
corrupts,  or  falsifies  any  record  of  any  will,  codicil,  con- 
veyance, or  other  instrument,  tbe  record  of  which  is  by 
law  evidence,  or  any  record  of  any  judgment  of  a  court, 
or  the  return  of  any  officer  to  any  process  of  any  court,  is 
guilty  of  f oiBery. 


m  Are(^Amurbeanicqaltt«nae-UHasa.uaiSlVt.l«;ICiu'.A 
"— '-— ^iimwlpt— UUp.  Can.C.FTui.   Bo,  book  entries  aiS 


timbermarlieBmwlpt— u  Up.  Can.C.F.Ul.  Bo.  book  entries ua 
■aMeetsinfrawiT  wbcn  legsl  nvldence  anlDBt  Tendee-^Fa.  Bt  Aa; 
tfBoW.Fr.U^lnitKSUll.U.laSi  or  eurlea  In  a  pisMxKA-S  Cos 


Teb,  Cod*.— IV. 


WrlUnga  sobject  of  forary.— Tha  In .. 

lninorluword9-!!Har.<Del.iM8;  UKb.M;  OCotC.  C.  Ml;  «id.M 
AU  wrlUoea  aaecUng  umUieeg  ilgtiu.  vbecier  under  ami  or  not.  ai 
■uljJectiottDrgen^Bee7Dut.(IeDn,)1fl;E3Als.468.   But  It  the  1:^ 
nrumentLercadiialtince,  or  merely  trivounu.  It  U  not  aobjectot 
toiEerr-^ltp.Cui.Q,ll.I«:  nnlesa  ths  foisery  be  one  oC  a  aeries 

n  Tex.  HI)  10,  U  ItlieVolil br UMnte-1  LaMhTttl i .Bon.  A  B.  O.  C. 


Wiao,UltIieTolilbrUMnte-lLi 

IIIIBO.Ul£beB<iwIwanictii»-aiOaLMI. 

ai TOleb aolt conia be brouglit—  2 Me. Ml|  >eell 


(Tenn.)  TS:  or  tint  iDjurTnuypioMblyor  posalbly  be  done— na  Ala. 
IS);Hf<I.in(lW«b.0.0.7Si;  B3ia.iU;  3tTmcbC.C.43j  2  Taunc 
(StilBtni^.riliSLd.Esyni.  1161;a6traDge.eiil;  1  Ld.Ravni.  ;u?; 
■nd  llecBnaettT to  iDdare  nun  be  imparted  to  It  by  eitrluslc  Iacts-S3 
Ala.«>7i  ffvt.aMl  lIOMo  8t.  410;  i  Gray.lMi  15  Mbin.  fg:  S.  C.  1 


Ordera  for  mgner.— An  order  la  subject  ol  Calmer)'— 3  Cnmcb  C.  C 
294!  9  Barb.  EM;  3  Custi.  IX:  a»  an  order  tor  moocT— 8  Olilo.  196;  1 
Johns.  MT:  bco&i  AJo.  TM;  Sil  H.  C.  47?i  2  Moody  C.  (,'.  JIO;  13  Vp.  Cm 
C.  l:  UlOi  IJ  Up.  Can,  Q.  li.  !D6i  lliousl.  uo  conslderatiou  la  cpiresaei 


bnuch  bank  are  anbjects  of 

-  -'-'Itotlraw— ItrancBC.C.l!  1, 
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tbe  drawer  bEouIiI  baia  ttai 
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ant  mar  be  forged  even  If  there  be  no 
Toueousty  deecrllKd— 13  TTp,  Can.  Q.  U. 
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Lelgb,;iiTi  6AtE.M9;  or  of  on  expired  bauli— IJ  Serg.  &  It, 
»"- prohibition  of  tlie  circulation  of  banli-bllljdoes  not"— 


from  being  aublecta  of  forgecy— 9  OUo  St.  3M;  nulesa  tli 
be  made  a  crlme-21  111.  <i^. 

What  not  aolileeta  of  forgery — AwrlUrwwblchlsamereal 
(a  receive  courtesies,  on  n  m-onilteof  no  blndlni;  obligation.  19 
•r.hiiu-r  n(  fonrery-u;  Ll.ffl;  or  a  wrlilnii  whlcb  tta[»«  ">"■  ' 
re  Bofvent-S  Ala.  Ul :  or  a  bill  of  lading-^  C 


„  Ty^T'iif  fl'lj^ol 

persons  are  solvent— *  Ala.  "fl ; _ , 

Jeitl^^IS;  SUwLis:;  oraclearaocacardfroniaBoclallodge-Lawl 


InwrUoiu.— To  tnaert  ^ler^ 
■  clieeii  the  icorils  ■•  ctali' 


liinnl-s  Sirob.  S3;  sEsp,  IWi  or.  Inannlni  111 
ti''  or  •■  bearer"  In^iead  of  ■■  order  ot "-«Mo. 
I ■ • 


or  obUtenUas  areeelpl  from  a  bond— 6  l»d.  70;  or  an  ladDnement 
from  a  note— I  Alkeu,  ill  1  batBeetlIred.7!li  lAiClU. 

FiUiDS  np  InimuDsnt— To  flU  up  trandnleutlr  bmk-cbecks  or  tir- 
cepcuices  la  forgery— MN.H.  824;  4TMo.»2i  IMoodyC.i;.**;  ICar. 
*K6W;aCar.ilLft!:!a€oi<;.C.42li;  ILow.  CO.  135;  or  10  fill  up 
&  Bbneilctaeck  ivltliont  authority- j  Car.  &K.',«3;  or  to  ffll  up  a  blank 
wllh»l»iKBr»iimth«nwMMltliortied— a-JPa.  6t.  629:  ^  Car.  A  P.  MS: 

ta  <aM  oPwUla  uia  de*£  ilgiiea  la  bluk-I«°U.  M™!  loii^^ 


Talldltr  of  forced  lnnniiiunt.-ICls  not  neceBurr  that  It  would  bo 

be  valia-'7  Fecera,  1%  I  Bl<l.  112;  uorthstltwonld  be  blDdlng  on  Ihs 
pATCl«9— OO  Ma.  4011;  4  FarkeF  Cr- K.  217.  It  must  appear  on  Ita  face  to 
|>oases3  some  legal  validity— tt  Yer^.  IM;  II  Barb.  Mb;  UCoweo.  iTS;  3 


471.  Every  person  who,  with  luMtit  to  defraud  an- 
other, mBikes,  forgea.  oc  alters  any  entry  In  any  book  of 
records,  or  any  iDStrumeiit  purportiog  to  be  any  record 
or  return  apecMed  In  the  preceding  section,  In  guilty  of 
forgery. 

Fnbllo  nsordi  Bod  docnnunti.— JndlcbiaDd  political  reeorda  are 
aubJectsDl  forgery,  ssann-3  Kaaa.  1M|  SHUl,  4»i  1  Var.  A  P.  1H| 
oraloU  bond—:  V».  CB*.*ni  arawaRsnt  oC  attanej— 1  CmMb  C. 
C.lr!lj  Kayni.  T.8I;  or  inarMr  TV  dlicUne  cC  a  Drtxmer-l  £Mt 
F.  C.  MTkjiai  ±il.ati  vtSitpimica-a  He.  «»t  or  a  nanlan 
nglatei^S  Crancb  C.  C.  HI;  1  SldTin  or  a  prateBtfoa^CnmSorc. 
Kl;  1  Sid.  Hi;  ornnlll.tbciubltDanionstOliadiat  HI  a  UtIiib  ur- 
Bou— Bald.  W9!  a  eert.  A  B.l!»;  IXeacfi.  m.  But  a  docdment  wMch 
does  not  on  lu  face  purport  to  be  acopy  ot  tbe  record,  la  not  afanery 

WTltlnga"  lindei  the  Dnlltd  BCatesSmCuEe— llBlucM.  211.  Futtluga 
torsecT mongwe  on  record  la  a  aafflclent  ultfrlDz—a;  Micb.  380:  S.  0.  S 
Green  CbTSS. 

472.  Every  person  who,  with  intent  to  defraud  an- 
other, forgea  or  counterfeita  the  aeal  of  this  State,  tbe 
seal  ot  any  public  officer  attthorized  by  law,  the  seal  of 
any  conrt  of  record,  or  the  seal  of  any  corporation,  or  any 
other  public  seal  authorized  or  recognized  by  the  laws  of 
this  State,  or  of  any  other  State,  goTernmenC,  or  country, 
or  who  falsely  makes,  forges,  or  counterfeits  any  impres- 
aion  purportiug  to  be  an  impresaion  of  any  such  seal,  or 
who  has  in  his  posaeasiou  any  sncb  counterfeited  seal,  or 
impresaion  thereof,  knowing  it  to  be  counterfeited,  and 
willfully  conceals  the  same,  is  guilty  of  forgery. 
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473.  Forgery  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  fourteen 
years. 

474.  Every  person  who  knowingly  and  willfully  sends 
by  telegraph  to  any  person  a  false  or  forged  message, 
purporting  to  be  from  such  telegraph  office,  or  from  any 
other  person,  or  who  willfully  delivers  or  causes  to  be 
delivered  to  any  person  any  such  message  falsely  pur* 
porting  to  have  been  received  by  telegraph,  or  who  fur- 
nishes, or  conspires  to  furnish,  or  causes  to  be  furnished 
to  any  agent,  operator,  or  employ^,  to  be  sent  by  telegraph, 
or  to  be  delivered,  any  such  message,  knowing  the  same 
to  be  false  or  forged,  with  the  intent  to  deceive,  injure,  or 
defraud  another,  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  five  years,  or  in  the  county 
jaU  not  exceeding  one  year,  or  by  fine  not  exceeding  five 
thousand  dollars,  or  by  both  fine  and  imprisonment . 

TelegrapUo  mesBages— 25  Up.  Can.  C.  P.  440. 

475.  Every  person  who  has  in  his  possession,  or  re« 
ceives  from  another  person,  any  forged  promissory  note 
or  bank-bill,  or  bills  for  the  payment  of  money  or  prop- 
erty, with  the  intention  to  pass  the  same,  or  to  permit, 
cause,  or  procure  the  same  to  be  uttered  or  passed,  with 
the  intention  to  defraud  any  person,  knowing  the  same  to 
be  forged  or  counterfeited,  or  has  or  keeps  in  his  posses- 
sion any  blank  or  unfinished  note  or  bank-bill  made  in  the 
form  or  similitude  of  any  promissory  note  or  bill  for  pay- 
ment of  money  or  property,  made  to  be  issued  by  any  in- 
corporated bank  or  banking  company,  with  intention  to 
fill  up  and  complete  such  blank  and  unfinished  note  or 
bill,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
filled  up  and  completed,  in  order  to  utter  or  pass  the 
same,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
uttered  or  passed,  to  defraud  any  person,  is  punishable 
by  imprisonment  in  the  State  prison  for  not  less  than  one 
nor  more  than  fourteen  years. 


S476 


FoBSsMlan  of  torgsd  billo.— To  connttnte  tlis  trims  of  pouenlan 
of  eonnterfelC  nolei,  IC  IS  not  DScestuT  tint  tben  bs  aalDMnttoflii 
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476.  Every  peraon  who  makes,  paaseB,  utters,  or  pab- 
liBlies,  with  intention  to  defraud  any  other  person,  or 
who,  with  the  like  intention,  attempts  to  psBs,  utter,  or 
publish,  or  ttLo  has  in  lUs  possession,  with  like  intent  to 
utter,  pass,  or  publish,  any  Actltious  bill,  note,  or  check, 
purporting  to  be  the  bill,  note,  or  check,  or  other  instru- 
ment in  writing  for  the  payment  of  money  or  property  ot 
aotoe  bank,  corporation,  copartnership,  or  individual, 
when,  in  fact,  there  ia  no  such  bank,  corporation,  copart- 
nership, or  individual  In  eziBtence,  knowing  the  bill,  note, 
check,  or  instminent  in  writing  to  be  fictitious,  ia  pnn< 
iahable  by  imprisonment  in  the  State  prison  for  not  less 
than  one  nor  more  than  fourteen  years. 

Fauing  fargad  paper,— Passing  a  CDimteifelt  li  putting-  It  olt  In 
paymeDIorexcbaaKe— B^d.K;i  3  Bins.  Ui:  Boss.  A  B.  U:  Id.  tU; 
)d;!l2;ld.z£nd7&S;2b)ub.  lOH.   Tbeaffensals  complete  nben 


nnt  bi^  to  M  paoBd  Is  a  puriq 

betwetii  two  OT  man  to  tamt . , .. 

^UL  aad  tke  pn—lim  ot  ttm  tImoMewlw  oI  all-BaU.  K 
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Id.  149;  I  Gar.  ft  K.  707.  Knowledge  that  tbe  instroment  Is  forged  may 
be  proved  bv  other  utteriu^s— 28  Cal.  513;  4  Wash.  G.  G.  729:  Bald. 
292;  id.  519:  4AUen,305;  10  id.  184:  3  Brey.552:  42  Ala.  532:  16Gratt. 
530:  2  Hawks,  248;  2  Humph.  78;  45  111.152:  24  Me.  139;  10  Met.  256;  2 
Leigh,  751;  6  id.  706;  15  Ohio,  217;  3  Ind.  353;  2  Rich.  418.  See  I>esty's 
Crim.  Law,  title  Fokobby. 

477.  Every  person  wbo  counterfeita  any  of  the  species 
of  gold  or  silver  coin  current  in  this  State,  or  any  kind  or 
species  of  gold-dust,  gold  or  silver  bullion,  or  bars,  lumps, 
pieces,  or  nuggets,  or  who  sells,  passes,  or  gives  in  pay- 
ment such  counterfeit  coin,  dust,  bullion,  bars,  lumps, 
pieces,  or  nuggets,  or  permits,  causes,  or  procures  the 
same  to  be  sold,  uttered,  or  passed,  with  intention  to  de- 
fraud any  person,  knowing  the  same  to  be  counterfeited, 
is  guilty  of  counterfeiting. 

Oonnterfeiting.— The  Congress  of  the  United  States  has  power  to 
punish  for  counterfeiting—see  Desty's  Fed.  Const,  art.  i.  1 8,  p.  92:  hut 
the  power  of  Congress  is  not  exclusive— 5  How.  410;  9  id.  560;  34  CaL 
183;  3  Mo.  421.  Counterfeiting  applies  to  the  act  of  nuMng  as  distin- 
guished from  the  act  of  eireulating—lQ  Law  Reporter,  400 ;  and  the  latter 
maj  be  punished  by  the  State-^  How.  410: 9  id.  560;  84  Cal.  183;  1  Doug. 
(Mich.) 207;  3 Head, 26;  2  Tread. 776;  2LawBeporter,  N. S.92.  Counter- 
feiting smooth-worn  coin  is  sufficient— 1  Leach,  285 :  id.  364.  Brightening 
up  base  coin  for  circulation  is  counterfeiting— 2  va.  Gas.  356.  A  State 
may  punish  for  counterfeiting  a  national  bank-note— 2  Ark.  89;  and  it 
is  sumcient  similitude  if  it  had  the  external  appearance,  and  purport- 
ed to  be  signed  by  the  president  and  cashier— 7  Pick.  137:  but  where 
there  was  no  such  bank  in  existence,  it  was  held  not  an  offense  under 
the  statute— 2  Mass.  138.  Forgery  may  be  committed  by  counterfeit- 
ing an  instrument  wholly  printed  or  engraTed— 3  Gray,  441;  4  Parker 
Cr.  B.  166;  as  railroad  passes— 3  Ciish.  150. 

478.  Counterfeiting  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  one  nor  more  than  four- 
teen years. 

479.  Every  person  who  has  in  his  possession,  or  re- 
ceives for  any  other  person,  any  counterfeit  gold  or  silver 
coin  of  the  species  current  in  this  State,  or  any  counterfeit 
gold  dust,  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or 
nuggets,  with  the  intention  to  sell,  utter,  put  off,  or  pabs 
the  same,  or  permits,  causes,  or  procures  the  same  to  be 
sold,  uttered,  or  passed,  with  intention  to  defraud  any 
person,  knowing  the  same  to  be  counterfeit,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  fourteen  years. 
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Onlltv- possession.— The  guilty  participation  in  the  act  may  be  in- 
ferred from  proof  of  possession  of  a  quantity  of  the  coin,  and  Instru* 
ments  and  apparatus  for  making  it— 5  McLean,  235;  id.  208;  posses- 
sion with  Icnowledge  of  the  purpose  for  which  they  were  designed— 41 
Cal.  656.  So  a  State  may  punish  the  offense  of  keeping  counterfeit 
coin  with  intent  to  pass  it— 3  Head.  26;  as  coin  in  the  similitude  of 
Mexican  dollars— lO  Met.  256;  but  California  gold  coin  not  being  law- 
ful coin,  the  passing  thereof  is  not  within  the  statute— 1  Gray,  664. 
Bvldence  that  the  defendant  had  counterfeit  coin  for  sale,  and  that  he 
sold  such  coin  to  a  party,  is  sufficient  to  convict—^  CaL  717;  see  23 
Pick.  476;  4  Gray,  29. 

480.  Every  person  wlio  makes,  or  knowingly  has  in 
his  possession  any  die,  plate,  or  any  apparatus,  paper, 
metal,  machine,  or  other  thing  whatever,  made  use  of  in 
counterfeiting  coin  current  in  this  State,  or  in  counterfeit- 
ing gold  dust,  gold  or  silver  bars,  bullion,  lumps,  pieces, 
or  nuggets,  or  in  counterfeiting  bank  notes  or  bills,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  fourteen  years;  and  all  such  dies, 
plates,  apparatus,  paper,  metal,  or  machine,  intended  for 
the  purpose  aforesaid,  must  be  destroyed. 

Molds  and  tools.— A  state  may  impose  a  penalty  for  keeping 
molds  and  toolsadapted  to  counterfeiting— 2  Oreg.  221 :  but  not  unless 
there  was  an  Intent  to  use  them— 34  Cal.  183;  2  Mass.  138:  but  see  Law 
B.  I  G.  C.  284;  the  possession  of  an  instrument  for  making  one  side 
only  of  a  counterfeit  is  sufficient— 6  Met.  22L 

481.  Every  person  who  counterfeits,  forges,  or  alters 
any  ticket,  check,  order,  coupon,  receipt  for  fare,  or  pass, 
issued  by  any  railroad  company,  or  by  any  lessee  or  man- 
ager thereof,  designed  to  entitle  the  holder  to  ride  in  the 
cars  of  such  company,  or  who  utters,  publishes,  or  puts 
into  circulation,  any  such  counterfeit  or  altered  ticket, 
check,  or  order,  coupon,  receipt  for  fare,  or  pass,  with  in- 
tent to  defraud  any  such  railroad  company,  or  any  lessee 
thereof,  or  any  other  person,  is  punishable  by  imprison- 
ment in  the  State  prison,  or  in  the  county  jail,  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  imprisonment  and  fine.  [Approved 
March  30th,  in  effect  July  1st,  1874] 

482.  Every  person  who,  for  the  purpose  of  restoring 
to  its  original  appearance  and  nominal  value  in  whole  or 
in  part,  removes,  conceals,  fills  up,  or  obliterates,  the 


i 
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cuts,  marks,  punch-holes,  or  other  evidence  of  cancella- 
tion, from  any  ticket,  check,  order,  coupon,  receipt  for 
fare,  or  pass,  issued  by  any  railroad  company,  or  any  les- 
see or  manager  thereof,  canceled  in  whole  or  in  part,  with 
intent  to  dispose  of  by  sale  or  gift,  or  to  circulate  the 
same,  or  with  intent  to  defraud  the  railroad  company,  or 
lessees  thereof,  or  any  other  person,  or  who,  with  like  in- 
tent to  defraud,  offers  for  sale,  or  in  payment  of  fare  on 
the  railroad  of  the  company,  such  ticket,  check,  order, 
coupon,  or  pass,  knowing  the  same  to  have  been  so  re- 
stored, in  whole  or  in  part,  is  punishable  by  imprison- 
ment in  the  county  jail,  not  exceeding  six  months,  or  by 
a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such 
imprisonment  and  fine.  [Approved  March  SOth,  in  effect 
July  1st,  1874.] 
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CHAPTER  V. 

I.ASCENY. 

S  484.  **  Loioeny  '*  defined. 

S  489.  Larceny  of  lost  property. 

%  483.  Grand  and  petit  larceny. 

5  487.  Grand  larceny  defined. 

S  4S8.  Petit  larceny. 

S  489.  Pnnislunent  of  grand  larceny. 

S  490.  Panlshment  of  petit  larceny. 

8  491.  Dogs  property. 

S  492.  Larceny  of  tnitten  instmments. 

S  493.  Value  of  passage  tickets. 

S  494.  Written  Instruments  completed  but  not  deliTered. 

S  495.  Severing  and  removli^  part  of  the  realty. 

S  496.  Beceiver  of  stolen  property. 

S  497.  Larceny,  and  receiving  stolen  property  out  of  the  State. 

S  498.  Stealing  gas. 

S499.  Stealing  water. 

S  500.  Larceny  of  goods  saved  firom  fire  in  San  Francisco. 

S  501.  Purchasing  or  receiving  in  pledge  Junk,  etc. 

S  502.  Applies  S§  839, 342,  and  343  to  junk  dealers. 

484.  Larceny  is  the  felonious  stealing,  taking,  carry- 
ing, leading,  or  driving  away  the  personal  property  of 
another. 

See  Stat,  app'd  Starch  6th,  1872,  and  Stat,  app'd  March  20th,  1S72, 
Appendix,  pp.  714, 715. 

Larceny  defined.— Larceny  Is  the  wrongful  or  fraudulent  taking  of 
the  property  of  another  of  some  intrinsic  value,  without  his  assent  and 
with  the  intention  to  deprive  him  thereof  permanently— 16  Cal.  369:  28 
id.  380;  47  id.  103;  5  Granch  C.  G.  422:  18  Mo.  321;  McAU.  203;  86  Tex. 
375:  S.  C.  1  Green  C.  B.  348:  2  Leach,  1083:  although  he  intends  only  to 
maketemporaryuseof  it— 38N.J.L.  176;  S.G.lAm.  Cr.B.399;  and  even 
If  he  did  not  intend  to  convert  it  to  his  own  use— 28  Cal.  881.  It  Is-com- 

ftounded  of  the  taking,  the  carrying  away,  and  the  felonious  intent— 
6  Gal.  371.  There  must  be  the  element  of  trespass  to  complete  the 
offense— 43  N.  Y.  61 ;  56  id.  394.  The  larceny  of  several  articles  belong- 
ing to  different  owners,  at  the  same  time.  Is  one  offense— ^7  Ga.  171 ;  S. 
C.^  Am.  Gr.  B.  344;  23  Ohio  St.  339;  S.  C.  2  Green  G.  B.  542;  45  Tex.  77 : 
23  Am.  Bep.  602;  14  I nd.  327;  1  Tex.  Gt.  App.  48:  3  id.  40;  10  Humph. 
101;  7  Mo.  55;  see  2  McMull.  882;  2  Mass.  400.  When  a  second  tmef 
steals  goods  from  t^e  first  thief,  it  is  larceny— 6  Pao.  0.  L.  J.  453;  21 
Me.  14;  3  Hill,  395;  1 1«each,  522.   Parties  in  pursuance  of  a  common 
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latent  ana  pnTlonsIy  farmed  desljii.  acting  toseUisr,  tit  *U  ptinct- 
pUa,  wbetlur  prtuenC  ar  noC-3  Tex.  Gt.  App.  lU;  7  Id.  J61. 
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It  at  a  sacriflce— 1(15  l^Iass.  163.    See  Desty's  Grim.  Law,  title  Laiu 

CEST. 

The  taking.— There  must  be  an  actual  or  constructive  taklnf^i  an4 
a  mere  looking  at  a  dead  hog  lying  In  a  corner  of  the  fence  and  covered 
with  leaves.  Is  not  sofQcient;— 72  n.  C.  376;  or  the  mere  upsetting  of  a 
barrel  of  turpentine  with  a  felonious  Intent  is  not  a  talcing— (>5  If .  C. 
395.  The  essence  of  the  offense  Is,  that  tlio  property  be  taken  against 
the  will  of  the  owner— 9  Yerg.  198;  id.  357:  Xaw  R.  1  C.  C.  154.  So,  if 
to  trap  a  man,  the  owner  leaves  his  property  exposed,  and,  through  an 
agent,  incites  the  thief  to  take  it,  it  is  not  larceny— 55  Ga.  391;  S.  C.  1 
Am.  Gr.  B.  415;  and  the  property  must  have  been  either  in  the  actual 
or  constructive  possession  of  the  owner— Law  B.  1  G.  G.  154.  The  thef  I 
need  not  necessarily  be  secret  and  without  knowledge  of  the  owner : 
It  may  be  done  by  deception,  artifice,  or  fraud— 41  Conn.  590;  S.  G.  1 
Am.  Gr.  B.  392;  53  N.  Y.  111.  Violence  is  not  necessary,  as  fraud  may 
supply  its  place— 1  Pick.  375. 

The  asportation.— Asportation  and  intent  to  steal  are  necessary  ele> 
ments  of  the  crime— 47  Gal.  105.  There  must  be  a  severance  from  the 
possession  of  the  owner— 8  Fort.  511;  as  by  enticing  cattle  by  placing 
food— 8  Port.  511;  30  Mo.  92;  or  by  leading— 15  Gal.  409;  30  Mo.  92;  or 
driving— 15  Gal.  409.  The  least  removal,  with  intent  to  steal,  is  suffi- 
cient—20  Ohio  St.  508;  as  taking  money  from  where  the  owner  put  it, 
and  dropping  it  when  discovered— id.  The  thief  need  only  liave  a 
momentary  possession— Goze,  (N.  J.)  439 ;  8  Port.  511;  65  N.  G.  305.  Any 
change  in  site  enables  an  asportation  to  be  presumed— 1  Moody  G.  G. 
107 ;  Buss.  <fe  B.  G.  G.  387 ;  1  Graw.  &  D.  366 ;  Law  B.  1  G.  G.  315.  A  fraud- 
ulent  taking,  under  the  Texas  statute,  is  sufficient,  without  asporta- 
tion—32  Tex.  157;  3  Tex.  Gt.  App.  70;  6  id.  455. 

Taking  by  a  trick.— Where  property  was  obtained  by  trick  or  fraud, 
without  the  intention  to  pay  for  it,  it  is  larceny— 12  Gox  G.  G.  269;  S. 
G.  1  Green  G.  B.  30;  or  with  the  intent  to  steal  it— 12  Cox  G.  G.  474;  S. 
G.  1  Green  G.  B.  154.  Obtaining  property  by  personating  the  owner  is 
larceny— 12  Allen,  181;  121  Mass.  3^1;  as  personating  the  owner  of  a 
watch  at  a  jeweler's,  paying  for  the  repair  and  taking  it  away— 12  Allen, 
181 ;  or  obtaining  a  parcel  from  a  carrier's  servant,  if  done  lucri  causa 
—1  Tex.  Gt.  App.  204;  where  a  bill  was  handed  in^payment  for  a  less 
amount  and  the  whole  was  appropriated— 56  N.  Y.  394:  16  111.506;  or 
where  one  got  possession  of  his  own  note,  with  a  felonious  intent— 41 
Conn.  590;  S.  G.  1  Am.  Gr.  B.  392;  or  to  indorse  it,  and  carried  it  off— 1 
Denlo,l20;  or  where  a  shopman  put  clothes  in  the  hands  of  a  customer, 
who  carried  them  off— 5  Gray,  83:  64  Barb.  426;  or  where  one  took  a 
bond,  due  by  him,  to  examine  It.  and  destroyed  it— 10  Gratt.  758. 
Fraudulently  obtaining  money,  under  color  of  a  bet— Buss.  &  B.  0.  G. 
413;  or  inducing  another  to  play  cards  and  winning  his  money  by  a 
trick— €  Baxt.  (Tenn.)  622;  or  by  a  fraudulent  device,  as  the  "  five-cent 
trick,"  is  larceny— 3  Helsk.  53;  S.  G.  1  Green  G.  B.  356.  Obtaiulug 
money  by  the  confidence  trick,  as,  where  one  of  two  confederates  per- 
suaded another  to  let  him  have  money  to  wager  on  dice,  promising  to 
pay  it  back  from  a  check  be  pretended  to  have,  and  the  other  couted- 
erate  won  tlie  money,  it  is  larceny  in  both  confederates— 67  N.  Y.  322; 
8.  G.  2  Am.  Gr.  B.  345.  A  person  may  be  convicted,  although  the  prop- 
erty was  obtained  by  connivance  with  a  servant  of  the  owner— 17 
Minn.  76. 

Obtaining  goods  by  fraud.- Where  property  is  obtained  by  false 

Sretenses,  a  felonious  intent  is  necessary  to  make  it  larceny— 4  Leigh, 
)9.  If  the  owner  parts  with  the  possession  merely,  and  not  the  title, 
it  is  larceny— 124  M!ass.  325;  1  Port.  118;  19  Tex.  326;  5  Tex.  Gt.  App.  122: 
as  where  a  magistrate  refused  to  return  property  taken  from  accused 
on  his  examination— 24  Md.  553:  or  where  a  person  left  his  property  in 
charge  of  another,  who  converted  a  part  of  it— 1  Gold.  120:  or  where  a 
pezson  expects  that  the  same  tiling  will  be  returned  to  him,  the  coni- 

Febt.  Codb.— 18. 
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Denlo.  aOi  1  BBT.MIt  4 


ilonot  Uiemastn— I  Denlo.  lUi  lB>r.M:t4 
aob wlw  bu  oDir ii» Buawdy  «I  umbdoo*, 
gnUljt  ot  UrcMi;— M  l£m.t3»i  30  Vb.  74; 

„  _  _ , .  nwM  com  was  dallvend  to  •  mlllir  to  ba 

I  PlcK.K(;  1  up.  Cau.  U.P.nB;  or  «"««*"»'  ncelnd  lv& 
i,u»|i>rtlicoiiver(ed  lo  Us  own  tua|U  Is  larranj^-t  Giar. 


gs^gb't'of'pa^essioii-^ Xei. Jmi  S. 

— ll^mr-iia;  a  Bos.  *  P.  61W;  or,  where  lie  feionlouaiy  Bpnropriates  a 
dnn— It  Hiui,  Mil  Oft  wliera  a  teller  or  a  bank  nranefully  couvert* 
icbere  asalesmaa  alntiBcte  partot  the  aoads  auU  converia  ttirm--^ 
I.el«li,I4}i!SIud.llll!  1  Tyler, 3J2:  l<UMks.MB.  Boor  anlgliMlerk 
or  s  Hoie-W  Tex.  UI. 

485.  One  wliofiuda  lost  property,  nnder  circumstances 
which  givt)  him  kDowledge  of  or  means  of  inquiry  as  to 
the  true  owner,  and  who  appropriates  such  property  to 
hia  own  use,  or  to  tbe  use  of  anotbei  psieon  not  entitled 
thereto,  without  first  making  reasonable  and  just  efFotta 
to  find  the  owner  and  restore  the  plopert7  to  him,  is  guilty 
of  larceny. 

Xioit  propcnr.— Lost  propertr  la  labteot  ol  laiceny— M  Ala.  uni 
Bell**  C.  C.  H.  Tbe  llDder  of  loit  property  |9  guilty  at  larceny,  wbere 
be  kuDin  or  bag  Uie  meanaof  knoirlug  tbe  omiet,  anil  hsanproprUCea 
'  tbepn>pertyCoundtoblaowniise-»Conn.»iT:  Wlom.iaii^IlcfiSl. 
ua;  HtKau,tii  8.U.  1  Aui.Cr.B-4l7j  M  Ala.43S:  ilIolra,mi  IB 
m.  IMi  It  OCX  C.  C.  sm;  S.  a  I  Leaa.  C.  O.  lUi  *  ^medes  A  H.  Mi 
but  aee  lllan.  A  Y.  2Wi  ag,  where  a  number  of  watebaa  vara  bum 


Of  articlai  mlilaid.— PlMlng  an  uticlfl  on  >  tsUe,  neglecting,  or 
AngMtlDB  It,  to  not  >  loittig,  (oa  ■  felDnlona  ■ppropflttlon  ot  It  la  lu- 

■Uble-4  BneM,  JR:  lid.  MB:  or  wbera  uLoM  •»  left  In  »  v^blcl*- 
1  XUt  r.C.lHi  1  Lowli.Uli  ld.4Uiinwlunm(aarwaileR  las 

' 1  nit  t<>beTaiiiurM-lLaMli,Ml:  or  to  be  ulil— T  Hmi.  AV. 

vban  a  dng  vraa  accldentaUr  lett  In  a  waslMuD— n  Conn.  MO; 


or  whera  properur  vb*.  by  ImulTei 

-17  WenJ.4tSr!«-*J*^*Ii  "wlie 

4:01  21  T«.4;3i  MHo.mJ;  I  Leivln,  h'S:  orshaep;  Imt  not  U  iilvtu 

offbymlsuUte— a  Parker  Cr.K.lJfl!  IHalaP.C.WT. 

486.    Larceny  is  divided  l.^t»  two  degrees,  the  first  of 
whicli  is  termed  grand  larceny;  the  second,  petit  larceny. 


1.  When  tbe  property  taken  is  of  a,  value  exceeding 
Mtj  dollars. 

2.  Wben  tb«  property  fs  taken  from  the  person  of  an- 

3.  WbeQ  the  property  taken  ia  a,  liorae,  mare,  gelding, 
cow,  BCeer,  bull,  calf,  mule,  jack,  jenny,  goat,  sheep,  or 
hog. 

Qfand  larcsny— la  ■  distinct  offense  from  bnrgUry—!9  Cat  623i  and 
286i  M  Ala.  TjI.   Utccny  Is  liicluijed  In 


TalBS.— Tb«  Tains  or  an  arUcIi 
Uo,WS;  S.C       ■       "    ■■     - 


hCB^'Clflc  propenydflsliEiiatfldaba^tie  depiDfl<]  grand 
eaardtoluvalue— 3»i;al.lM.   Value  la  material  only 


ion.— Simple  larceny,  aod  larcenr 
ise9-H  Oa.  IM;  Ei.  C.  1  Am.  Cr.  It 

luceuc  to  auiiroprlate,  IboiisU  tbe 
IS;  and  In  ukaliur  a  iiockei;  actual 
as.  «U;  aoilinuiintf  tbe  band  Into 
c  and  Ilttluit  U  alwit  Uirea  Inciiti 
aUelaut-WN.  Y.  Bin;  «  Tax.  HI; 
Mi.411;  ortaklusawMrbtranitlM 
ludpreveutslliatporuuloa— I  Up. 
u  be  an  attempt  to  cominlt  an  act 
usM,  U  iiubiwmiptMl.  would  end 
IX  C.  C.  4Brj  8.  C.  /Lead.  C  C.  r.i. 

robbery  from  lorceuy.  Is  tbovln. 


Saba.  3.  Lareoar  of  anlmali.— Any  one  vbo  Bbatl  steal,  etc,,  li 
(FuUly  of  crand  IsrenRy— U  CaL  IDS.  Uotueallc  onlmala  are  sublecCB  of 
Ian:eny-«3<ta.tWiftrHo.tH;9Parlu;rCr.B.INil»ar>r.«K  Soot 
tbe  eama*  ol  an  aubnal  Ulled  wUb  Inlaut  lo  >ImI  It-U  Ala.  US. 
••  Cattle  "iDSbOei  a  bull  roai11nE—U  Tex.  1:  and  "eoir"  bu^lndesa 
liellsr-a<:ar»)  naatHT  1>  an  animal  of  tbe  "cov"  Und-UAIa. 
UO.  The  term  •■Tearllnv''uuT  apply  to  auy  animal  a  rear  old-U  Ala. 
m.  HogaareBnUecuatlaneny^Oa.C'Tiftlld.liifiUld.SMiaiid 
a  plE  la  a  li«,  wliGIn  tbs  atMnte-ta  Ala.  !»i  H  Id.  W.  Tbe  tbeft  ^a 
■'gcMIDg"  Is  tbe  tlien  of  a  i>anICDlar  kind  of  property— 1  Tei.  Ct. 

mare,  etc.— 3  Tex.  t:i.  Aup.  Mil.   'Where  a  narty  obialneifB  bona  by 
falae  pretenseafroni  A  bailee,  '■-  ■ "*-  -'' ■■ ' 


433.    Lacceny  in  othai  caleH  is  petit  larceny. 

489.    Grand  larceny  la  ponishabls  by  impriaonment  in 
tbe  State  piiaon  for  not  leu  than  one  nor  more  tlian  ten 

OattlfrUsilliw  it  falony  In  Geonls-H  Oa. 

•<>''•  of  cenalD?Dliiial3  under  tbsTBlueoriwe 


Ib^ftofcertMaaDliDaiiundertliaTBluedflweniyiloUii 

ittdeiTlio  elinml  lullia  buUctmeiit. . 

nivlll  not  nilwtte  the  pnnlituiuiDt— 3  T< 


1  Tex. Ct. Anp. en.  inTenueia , _ 


theiirlts— (Comi 


&  adnltnr-— It  ■>  a  f«1on7  for  ■  man  ranning  awiv 

iD'BwlletaatobbitDoda.taauslLnltlitliBvoiiseuCel 

it6-«C<mn.t»t«:CY.KMi3ldu>.n*rrDenla.M0.  Ao*dul> 
n<>Ui« Jointly  wltb  tbe  vOe  1*  Bulltv  of  lBn«iy-a  Vama.  Kli  I 
0,  H»:  IHnidy  C  O.  SU:  8.  C  s\taAC.  O.  HIT  An  Intandoa  to 
alt  MTnltanr  Isffitfflclentlgar.  A  H.  Ill;  Ben.  M:  I  iMx  C.  C.  1;  » 
SoantJnUrreriniiybe  snUnrofracalirlitinoIeu  nropert;— 
IO.SM(  butlietouotmilllyHBB merely amlit tlw aaullereM In 


S.CiareeiiC.B.12. 

490.  Petit  larceny  la  punisliable  by  flna  not  ezceediug 
five  liundreil  UollatB,  or  by  imprlBonment  in  the  county 
jail  not  exceeding  aix  months,  or  both. 

Df  tit  larceny  niakts  one  giiDiy  of  leJoiiy  Is  not  obnoiloiis  to  tlio  Con- 
■tllullon— 49  Csl.412i4>  slosa.  US;  JOnilt.7>t!.  Petit  lorceDf  ii  <!»■ 
cJareil  il  fElony  by  (be  laws  or  TuOiaiu-ej  lad.  SIS.  Sea  mu,  Cosati- 
TDTIOHjU.PBOVISIOIIS,  ut.  l,i  in. 

491.  Dogs  are  personal  property,  and  their  value  ia  to 
be  aacertained  in  the  same  maianec  an  the  valae  of  other 
property.    [In  effect  March  ISth,  18ST,] 

Don.— Al  common  IBW  dogs  are  not  subjects  at  luceur— MOhIo  St. 
m-,  B.  C.  i  Am.  Cr.  It.  tSi;  U  N.  C.  N1;  iS  Ala.  161;  f  Up.  Cu.  L.  J. 
U9j4Bl.CcHu.Wi  IHMaP.  C  til;  uor  In  New  York, except  wbea 


•.AKCBItT.  S§  «93^ 

FukarCr.K.6B>;lKLM.   Sm^wm,  lUuof 

492.  Jf  the  thing  sUlen  coosista  of  any  erldenco  ot 
debt,  OT  other  written  instrament,  the  amount  ot  money 
dne  theraapan,  or  seciued  to  ba  paid  Ibereby,  and  le- 
jnaiQlDg  UQsatisfled,  or  nhich  in  any  contingency  migbt 
bo  collected  thereon,  or  the  Value  of  Iho  property  tha 
title  to  wbicb  ia  shown  thereby,  or  the  stun  which  might 
be  recovered  la  the  absence  thereof,  la  the  value  of  the 
tbing  atolen. 


493.  If  the  thing  stolen  is  any  tlclcet  or  otbei  paper  or 
writing  entitling  or  purporting  to  entitle  the  holder  or 
proprietor  thereot  to  a  passage  upon  any  railroad  or  ves- 
ael  or  other  public  conveyance,  the  price  at  which  ticket* 
entitling  a  person  to  a  like  pasauge  are  usnally  sold  by  the 
proprietora  of  such  conveyance  ia  the  value  of  such  ticket, 
paper,  or  writing. 

494.  All  the  provialona  of  this  chapter  apply  where 
the  property  taken  la  an  instrument  for  the  payment  ot 
money,  evidence  of  debt,  public  security,  or  pataage  ticket, 
completed  and  ready  to  be  Isaned  or  delivered,  althongh 
the  aame  has  never  been  issued  or  delivered  by  the  mak- 
ers thereof  to  any  person  as  a  purchaser  or  owner. 

495.  The  provisloua  of  this  chapter  apply  wbeie  tlie 
thing  taken  ii  any  fixtnre  or  port  o(  the  realty,  uid  la  M^ 
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ered  at  the  time  of  the  taking,  in  the  same  manner  as  if 
the  thing  had  been  severed  by  another  person  at  some 

previous  time. 

Property  savoring  of  the  realty.— At  common  law  things  which  savor 
of  the  realty,  and  are  puit  of  the  freehold,  are  not  subjects  of  larceny 
—1  Hale  P.  C.  510;  4  Bl.  Com.  2^2;  2  East  P.  0. 5S7.  'ihe  nilo  does  not 
apply  to  such  things  as  are  only  coustructively  annexed,  as  belts  used 
in  machinery—]  1  Ohio  St.  104;  a  key  iu  a  lock  of  a  door— 4  Blackf.  417; 
orlceiaanice-house— aUill,  3^)5;  but  things  severed  from  the  realty 
are  subjects  of  larceny—.*)  Uar.  (Del.)  hvi.  Grahi  in  a  field  is  subject 
of  larceny— 2  Bail.  834;  regardless  of  value— 55  Ala.  Uti.  Although 
outstanding  crops  are  part  uf  the  realty,  they  are  subjects  of  larceny 
—54  Ala.  238.    See  post,  U  971, 972. 

In  committing  trespass.— If  a  person,  by  committing  trespass  with 
a  felonious  intent,  carries  away  and  converts  personal  property  to  his 
own  use,  it  is  larceny— 11  Cush.  483;  as  by  stealing  things  amxed  to  the 
freehold— 7  Car.  &  P.  665;  as  chandeliers  attached  to  the  building— 14 
Bush ,  3  i ;  or  sil  ver-bearing  ore— 8  Ne  v«2()2 ;  S.  C.  1  Green  C.  R.  335 ;  or  nug- 
gets of  gold  separated  by  natural  causes— 04  N.  0.619;  or  turpentine 
which  has  run  from  trees  into  boxes— 1  Leach,  12.  To  constitute  theft 
of  an  article  attached  to  the  realty,  thiere  must  be  a  severance  prior  to 
the  asportation— 4  Tex.  Ct.  App.  26.  When  the  thing  in  its  originid 
state  is  not  the  subject  of  larceny,  it  is  necessary  tliat  the  act  oi^tak- 
hig  be  distinct  from  the  act  of  severance— Law  B.  1  0.  0. 317.  So,  if 
the  goods  vest  in  the  owner  in  the  interval  between  the  severance 
and  removal.  It  is  larceny— Law  B.  i  O.  0.  317;  as  potatoes  dug  and 
iu  pits- 25  Up.  Can.  Q.  B.  146.  No  particular  space  of  time  is  neces- 
sary, only  the  severing  and  taking  must  be  so  separated  as  not  to  con- 
stitute the  same  transaction— 8  Nev.  619.  So,  if  copper  pipes  are  car- 
ried away  with  a  felonious  intent,  if  severed  at  one  time,  and  after- 
wards taken  away— 5  Har.  (Del.)  192.  Whether  sufQcient  time  had 
eLapsed  between  the  taking  and  carrying  away  to  prevent  them  from 
constituting  one  tnmsaction,  is  a  question  for  the  jmy— 8  Kev.  262;  S. 
0. 1  Green  O.  B.  335. 

Larceny  from  house.- A  person  may  be  guilty  of  larceny  from  a 
house,  although  the  original  entry  was  not  felonious,  or  with  intent  to 
steal— lu  Ga.  511;  14  Bush,  233.  The  entry  must  have  been  ft?ainst  the 
owner's  consent,  unless  crime  was  meditated  at  the  time  of  the  entry— 
6  Ala.  855.  In  Massachusetts,  housebreaking  with  intent  to  steal,  and 
stealing  in  a  dwelling-house,  are  distinct  off cnses— 22  Pick.  1 .  There  is 
in  Texas  no  specific  offense  of  theft  from  a  house — 1  Tex.  Ct.  App.  472. 
It  Is  not  included  in  burglary— 2:)  Cal.  626.  Larceny  from  a  house  may 
be  committed  in  any  house,  whether  within  the  curtilage  or  not— 58  Ga. 
430;  54  id.  213;  Cliarlt.  B.  M.  84:  so  throwing  off  goods  from  a  train  in 
motion  with  a  felonious  intent  is  larceny— 4l  Tex.  215;  S.  C.  1  Am.  Or. 
B.  423.  Stealing  property  hanging  outside  a  store  door  is  simple  lar- 
ceny, and  not  larceny  from  a  house— 41  Tex.  126;  S.  0. 1  Am.  Or.  B.  420; 
nor  is  stealing  clothes  from  the  railing  of  a  piazza— 39  Ala.  679;  nor  cot- 
ton from  an  alley-way  outside  a  warehouse-^3  Ga.  248:  S.  C.  1  Am.  Or. 
B.  422.  Stealing  money  from  the  trunk  of  a  fellow-lodger  wliile  he  is 
asleep  is  larceny  in  a  dweiling-liouse— 111  Mass.  429;  1  Tex.  Ct.  App. 
220.  Where  a  man  committed  larceny  and  threw  the  stolen  property  out 
of  the  window,  the  party  receivhig  it  is  nrincipal— Byan  &  M.  0.  0. 
96.   A  wife  cannot  steal  from  her  husband's  house— 3  Gray,  450. 

496.  Every  person  who  for  his  own  gain,  or  to  pre- 
vent the  owner  from  again  possessing  his  property,  bays 
or  receives  any  personal  property,  knowing  the  same  to 
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have  been  stolen,  is  punishable  by  imprisonment  in  the 
8tate  prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  six  months,  or  by  both;  and  it  shall  be 
presumptive  evidence  that  such  property  was  stolen,  if 
the  same  consists  of  jewelry,  silver,  or  plated  ware,  or 
articles  of  personal  ornament,  if  purchased  or  received 
from  a  person  under  the  age  of  eighteen,  unless  said  prop- 
erty is  sold  by  said  minor  at  a  fixed  place  of  business  car- 
ried on  by  said  minor  or  his  employer.  [In  effect  Febru- 
ary 28th,  1874.] 
See§§971,972,i7o«r. 

Offense  generally.— A  party  who  was  not  present  at  tbe  theft,  but 
subsequently,  with  JTollty  knowledge,  received  and  aided  in  the  dis- 
posal of  the  goods,  is  not  an  accessory  to  the  theft,  but  is  liable  as  re- 
ceiver—40  C-U.  6S>9 ;  43  Ga.  221 ;  23  Ohio  St.  130 ;  1  Qreen  C.  R.  630.  It  is 
a  substiuitive  crime— 116  Mass.  1;  99  id.  428;  104  id.  648;  and  he  may 
be  prosecuted  as  principal— 9  Conn.  627.  If  he  receive  them, simply  to 
aidTthe  thief  in  carrying  them  off,  ho  is  guilty  as  receiver- (>9  N.  C.  20; 
8.  C.  1  Green  C.  R.  372.  Receiving,  at  the  same  time,  goods  stolen 
from  several  parties,  constitutes  several  offenses— 2  Mass.  409;  3  Hill, 
194.  The  property  must  be  of  some  value,  however  small— 41  Conn. 
690;  3  Hill,  11)4;  48  Iowa,  116;  68  Mo.  98:  Charlt.  R.  M.  618;  1  Port.  118; 
4  Rich.  855;  37  Tex.  359;  21  Me.  20;  1  Mass.  245.  A  Statute  which  pro- 
hibits  buying,  circulating,  or  aiding  in  the  conceahuent  of  stolen 
goods,  specifies  four  distinct  offenses— 6  Ala.  845.  So,  coiicealing 
stolen  property,  with  guilty  knowledge,  is  a  grade  of  the  offense— 3 
Tex.  Ct.  App.  304;  id.  228.  In  Ohio,  it  is  a  misdemeanor  -23  Ohio  St. 
130;  S.  C.  1  Green  C.  R.  630.  It  was  intended  by  the  statute  to  punish 
the  receiver  where  it  might  be  Impossible  to  identify  the  thief,  as  in 
cases  of  professional  receivers— 43  Cal.  107;  so,  persons  receiving  stolen 

foods  do  not  thereby  become  guilty  or  larceny— 24  Cal.  14.    See  3 
trob.  273.   Tbe  common-law  offense  is  enlarged  by  making  the  re- 
ceiver equally  guilty  as  the  thief- 2  Mich.  422. 

Property  must  have  been  stolen.- It  must  have  been  stolen  before 
a  receiver  can  be  convicted— 55  Ga.  296;  52  Ind.  379;  4  Strob.  300;  see 
6  Gray,  82;  7  id.  43 j  1  Up.  Can.  L.  J.  65;  6  Car.  &  P.  399;  Law  R.  1  0.  C. 
270;  and  tbe  stealmg  must  have  been  done  by  some  other  person— 4 
Strob.  300;  13  Ired.  338;  37  Mo.  58;  6  Car.  &  P.  399;  9  id.  365;  but  see  tt 
Cox  C.  C.  554. 

Guilty  knowledge.— The  receiver  must  have  knowledge  that  the 
property  was  stolen— 33  Ala.  434;  60  HI.  1 19;  id.  254;  78  N.  C.  484: 41  Ala. 
393;  120  Mass.  198;  3  Blackf.  28;  see  3  Hill,  194;  and  guilty  knowledge  is 
a  crime  when  the  receiving  was  for  the  purpose  of  concealment  or 
profit— 33  Ala.  434;  3  Met.  (Ky.)  417.  Guilty  knowledge  may  be  Inferred 
from  the  facts— 9  Conn.  627;  7  Vt.  118;  see  52  Ala.  379;  33  id.  434;  3 
Heisk.  216;  as  from  possession— 9  Conn.  527;  7  Vt.  118;  but  bare  posses- 
sion is  not  sufficient— 13  Mich.  351;  10  Cush.  535;  48  Iowa,  172.  See  13 
Cox  C.  C.  617;  4  Fost.  &  F.  J15.  Evidence  of  the  principal  felon,  with 
corroborative  facts,  Is  sufficient— 10  Cush.  535;  or  l^y  proof  of  other  in- 


Receiving.— The  property  must  be  received  from  the  thief— 2  Denl- 
son,  37;  6  Cox  C.  C.  449;  14  Id.  Ill;  but  receiving  from  his  agent  is 


Intent— Tha  recalrtn j  rnnit  b«  felonious  md  Irandnlent— I  Puker 

with  inlent  to  deprlva  the  owner  thereof— 5  Humph.M.  IC  Is  euflloleiit 

accommoditehlm— 117  Haas.  141:  6U  N.  C.  29;  eeettJar.  A  P.  3U;  Id. 

put  o/hl3  luReaBO-l  Const.  8.  C.  TA.    An  lotert  to  Becreta  tha  good* 
inoi  tha  owuerls  lumulent^-S  Helak.  Ili;  1  Pukar  Ci.B.  E£4. 

497.  Every  person  who,  In  another  State  or  country, 
Bteala  the  property  of  another,  or  recaires  each  property 
knowing  It  to  bava  been  stolen,  and  brings  tba  aama  into 
thia  State,  may  be  connoted  and  punished  in  the  same 
manner  as  IF  such  larceny  or  receiving  bad  baen  cont- 
mitted  in  this  State. 


Llabilltr  of  recelrsra.— A  party  mar  he  eallty  ai  a  rvcclrer  In 
conntT  other  than  where  tho  propenr  WM  stolen— «  C»L  tM;  ot 
Btat<iolbarthanwbeTeltwaii>Eolen-/Mau.l4{  i»Me.Wei  bntnot 
•Man  UHoad.  nndet  tba  omnmon  Uw— I  Cox  C  C.  in. 
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498.  Every  person  who,  with  intent  to  injure  or  de» 
frand,  makes  or  causes  to  be  made  any  pipe,  tube,  or 
other  instrument,  and  connects  the  same,  or  causes  it  to 
be  connected,  with  any  main,  service-pipe,  or  other  pipe 
for  conducting  or  supplying  illuminating  gas,  in  such 
manner  as  to  supply  illuminating  gas  to  any  burner  or 
orifice,  by  or  at  which  illuminating  gas  is  consumed, 
around  or  without  passing  through  the  meter  provided  for 
the  measuring  and  registering  the  quantity  consumed, 
or  in  any  other  manner  so  as  to  evade  payment  therefor, 
and  every  person  who,, with  like  intent,  injures  or  alters 
any  gas  meter  or  obstructs  its  action,  is  guilty  of  a  misde- 
meanor. 

A  person  secretly  appropriatlnfip  gas  by  seyerinflr  a  porticm  in  a  serv* 
tee  pipe  of  the  compaay  Is  guilty  of  larceny— 4  ▲Uen,806;  6  Cox  0. 0. 
21 3« 

See  6  Cox  C.  C.  213. 

499.  Every  person  who,  vrith  Intent  to  injure  or  de- 
fraud, connects,  or  causes  to  be  connected,  any  pipe,  tube, 
or  other  instrument,  with  any  main,  service-pipe,  or  other 
pipe,  or  conduit,  or  flume  for  conducting  water,  for  the 
purpose  of  taking  water  from  such  main,  service-pipe, 
conduit,  or  flume,  without  the  knowledge  of  the  owner 
thereof »  and  with  intent  to  evade  payment  therefor,  is 
guilty  of  a  misdemeanor. 

500.  Every  person  who,  in  ther-city  and  county  of  San 
Francisco,  saves  from  fire,  or  from  a  building  endangered 
by  fire,  any  property,  and  for  two  days  thereafter  cor- 
ruptly neglects  to  notify  the  owner  or  fire  marshal  there- 
of, is  punishable  by  imprisonment  in  the  State  prison  for 
not  less  than  one  nor  more  than  ten  years. 

See  PoL  Code,  S  3343. 

501.  Every  person  who  purchases  or  receives  in 
pledge,  or  by  way  of  mortgage,  from  any  person  un- 
der the  age  of  sixteen  years,  any  junk,  metal,  me- 
chanical tools,  or  implements,  is  guilty  of  a  misdemean- 
or. 


§  502  LABCENT.  216 

502.  Sections  three  hundred  and  thirty-nine,  three 
hundred  and  forty-two,  and  three  hundred  and  forty- 
three  of  Thb  Pbnal  Godb  are  applicable  to  persons  carry- 
ing on  the  business  of  junk  dealers,  and  apply  to  their 
transactions  of  purchase  and  sale,  as  well  as  to  those  of 
pledge  or  mortgage. 


CHAPTEB  VI. 


,  Wlian  officer,  etc.,  guilty  of  emMnlemane. 

.  Wlientro3t«e,  bukec.  etcEOlltjot  embuzlemMt. 

.  Whflci  bailee,  tsnaat.  or  lodger  gullt7  of  embe^emeixt. 

.  Wben  clerk,  agent,  or  terrant  gullCr  of  embenlement. 

.  Diatloctactot  taking. 

.  B'ldence  of  debt  nndellTBRd  a  nblect  of  embenlemeDb 

.  Claim  d1  title  a  ground  of  defeiue. 


903.    Embezzlement  la  tbe  [randnlent  appropriation  of 
property  by  a  person  to  wboin  it  bat  been  iutmsted. 


Tlia  proportr.— TtiB  propertf  anst  be  tb«  propertr  of  othor  tlua 
ttie<lefeDd>at-llIW.Hi|ll  Het-Mi  im  Mtua-Kti  t  Lewln.IW.  A 
ootdlfled  ownenblp  la  mflclent  aa  rlgbt  at  poMeulon  and  coacnl-T 


}  b«  tnferrad  tnta  tlw  tmntM,  m 


Bdisl  property,  uid  he  Uksii  It  to  naollier  coonty  ami  there  embeitles 
tt.  ha  cannot  1)B  tried  In  tbe  romitywherB  ha  received  It.anlees  the 
iDtcDt  CO  embeule  waa  coucelied  there— il  CaJ.  3li. 

504.  Every  oflBoer  of  this  State,  or  of  any  county,  city, 
city  and  conaty,  or  otber  municipal  corporation  or  aabdi^ 
vision  thereof,  and  every  deputy,  clerk,  or  servant  ot 
any  such  ofBcer,  and  every  ofBcer.  director,  trustee,  clerk, 
servant,  or  agent  of  any  association,  society,  or  corpora- 
tion, (publio  or  private)  who  fraudulently  appropriates  to 
any  use  or  purpose  not  la  tlie  due  aud  lawful  esecution 
of  his  trust,  any  property  which  he  has  in  his  possession 
or  under  bis  control  by  virtue  of  his  trust,  or  secretes  it 
with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
purpose,  is  guilty  of  embezzlement.  [In  efiect  April  6tb, 
1880.] 

rate  l^tly  In  this  State,  does  notlncluao  corpotatloDS  doing  basinesa 
Hlthout  HulLorlty  of  law-M  Ga.  EMi  B.  C.  1  Am.  Cr.  R.  liiS.  Where  n 
baoKcBshler  misapplied  the  luadsola  baak.  It  l9  nadetense  that  he 

nij  S.C.iGreea  C.B.M1.   SeeanM.Stibaadiiotoi  audjiDK.SStt. 

505.  Every  carrier  or  other  person  having  nnder  his 
control  personal  property  for  the  purpose  of  transporta- 
tion for  hire,  who  fraudulently  appropriates  it  to  any  use 
OF  purpose,  inconsistent  with  the  safe-keeping  of  such 
property  and  its  transportation  according  to  his  trust,  is 
guilty  of  embezzlement,  whether  he  has  broken  the  pack- 
age in  which  such  property  is  contained,  or  has  otherwise 
separated  the  items  thereof,  or  not. 
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carried  to  the  postofllce,  he  is  guilty  of  embezzlement— 15  Wend.  581; 
but  where  A.  Intrusted  B.  with  money  to  count,  and  B.  widked  away 
with  it,  it  was  not  embezzlement— 97  Mass.  584. 

506.  Every  trustee,  banker,  merchant,  broker,  attor* 
^^7i  agent,  assignee  in  trust,  executor,  administrator,  or 
collector,  or  i)erson  otherwise  intrusted  with  or  having  in 
his  control  property  for  the  use  of  any  other  person,  who 
fraudulently  appropriates  it  to  any  use  or  purpose  not  in 
the  due  and  lawful  execution  of  his  trust,  or  secretes  it 
with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
purpose,  is  guilty  of  embezzlement. 

See  notes  to  §§  484, 504. 

Trastees.—Embezzlement  by  trustees  is  a  different  offense  from 
embezzlement  by  agents— 82  Pa.  St.  472;  S.  C.  2  Am.  Cr.  R.  362.  Where 
a  party  receiving  money  has  a  right  to  mix  it  with  his  own.  he  is  not 
indictable  for  so  dolng--2  N.  Y.  Supr.  N.  S.  383.  The  failure  to  pay 
over  to  a  ward  under  age  and  married,  after  settlement  of  the  estate. 
Is  not  a  felony— i  Lea,  ( renn.)  720.  A  person  who  appropriates  to  his 
own  use  money  sent  to  him  to  be  devoted  to  a  particular  purpose  is 
liable— Law  B.  2  C.  C.  94;  8.  C.  1  Am.  Cr.  R.  157.  It  cannot  consist  of 
proceeds  of  trust  property  other  than  such  as  have  accrued  from  its 
sale— 6  Tex.  Ct.  App.  344.  A  creditor  misappropriating  collateral  se- 
curities after  debt  due,  If  the  trust  be  to  return  them  after  the  debt 
is  satisfied,  is  liable— 10  Mass.  1;  or  fraudulently  misappropriating  gov- 
ernment securities,  although  not  indorsed— 24  Iowa,  102.  Where  a 
bank  treasurer  alters  the  account-book  of  the  bank  to  make  it  appear 
that  deposit  was  made,  and  no  proof  that  the  deposit  did  not  go  with 
other  bank  funds,  it  is  not  embezzlement— 1  Allen,  575. 

Consignee.— The  fraudulent  misappropriation  to  his  own  use  by  a 
consignee  or  bailee  is  embezzlement—^  lex.  Ct.  App.  344.  So,  where 
he  denies  the  receipt,  or  makes  a  f^e  statement  or  entry,  or  refuses 
to  account  for  it— 10  Gray,  173;  but  see  61  111.  382.  The  mere  making 
of  false  entries  and  false  accounts  does  not  constitute  the  offense— 118 
Mass.  443. 

Oommission  merchant.— Actual  demand  is  indispensable  to  con* 
▼let  under  the  statute— 61  DL  382;  S.  C.  2  Green  C.  B.  558. 

507.  Every  person  intrusted  with  any  property  as 
bailee,  tenant,  or  lodger,  or  with  any  power  of  attorney 
for  the  sale  or  transfer  thereof,  who  fraudulently  con- 
verts the  same  or  the  proceeds  thereof  to  his  own  use,  or 
secretes  it  or  them  with  a  fraudulent  intent  to  convert  to 
liis  own  use,  is  guilty  of  embezzlement. 

Bailee.— A  bailee  is  within  the  statute,  and  the  term  bailee  Is  not 
limited  in  the  sense  of  a  bailee,  to  keep,  to  transfer,  or  to  deliver— 19 
Cal.  600;  overruling  8  id.  42.  The  conversion  of  a  bailee  may  be  ef- 
f  ected  by  sale,  whether  authorized  or  not— 7  Tex.  Ct.  App.  419.  If 
money  is  intrusted  to  a  person  only  to  be  kept  for  a  bailor, Its  conver- 
sion  is  not  embezzlement— 3  Gray,  461 ;  but  this  rule  has  been  modified 
by  statute— 100  Mass.  9.  An  Innkeeper  who  fraudulently  converts 
liaggage  Is  guilty  of  embezzlement— 36  Mich.  306;  S.  C.  2  Am.  Cr.  B. 


111.  It  Is  infflclsnt  dellTeiT  to  an  liinkMp«r  vihere  cbecfci  lor  ^g- 
gacaBTS  deUverea  to  lilm— 39  Mlcb.  3I»;  S.C.3  Am.  Cr.  R.  111.  TSe 
fraudulent  conveislDa  of  propertr  by  a  liniiee,  or  Mcrettog  It  wltb  s 
fiauduleut  luteut  lo  CDnvert  It,  U  eml>szzleiiiea(— 61  CsL  fis. 

508. — Every  cleik,  agent,  or  servant  of  any  person  who 
fraudulently  appropriates  to  his  own  use,  oi  secietSB  witli 
a  fraudulent  intent  to  appropriate  to  liis  own  use,  any 
property  of  another  which  lias  coma  Into  bia  control  or 
care  by  virtae  of  his  employment  as  suoli  clerk,  agent,  or 
servant,  is  guilty  of  embezzlement. 

Olsik  or  serrant.— A  clerk  or  serrant  approprtotlngnionay  orsoods 
latrustsdtolilmlutbeoDnnealliliemplDyiiMntlairalltTDf  embei- 
tlemeut— IS  Wend.  UTj  M  of  mooei  received  on  bOla  collected— 11 
.  Kef.  K:  denjins  n  Col.  tjTi  »,  11  ha  abtilM  pOMeUkm  ol  goods 
wltliautbirlcrto  dlmts  of  f^,  lu  mar  ba  golUr.^  AlB-lIt  M 
JulLta.  ApenonMiluliut  Us  AulierinUsdiaieaBteWTfeiiuy  In 
nllaof  enibeBlailKiitia&IilifBther.ftir  caavertliigthemHief  at 
GlsfaUier^  eiiipliiTers~-lAwB.ia.C.lU:  H.  fl.l  A£Cr.B.tsa.  A 
peisoa  enoana  to  Mdlelt  orders  to  be  paU  to  commlnlaiis  la  not  > 
ota«OT*nAiit-LMrB.ia.aNl|8.ariAm.Or.B.190.  Glvlug  k 
penoaawMnli  to  trade  off  Iotb  wuon.  f orwUcIi  lerrloa  Ik  ma  to 
b«  uld,  u  snfflelant  emplojiDent-n  tern,  ¥Ut  B.  O.  1  Am.  Ur.  B. 
US.  ApproDrlaUDfl  moner  nUA  on  lils  smtei^  olnofc  Is  embenle- 
Bun^^ii&.tU;OTBblllofeschBaEB-BAtt.n&  WIMienopilTlCT 
at  empli^  and  emjik^cilni,  UB  not  embaidenwnt-uaiBy,  (Sli 
10,  when  the  owner^IKMMMMiii  la  diraited-n  Saaa,  IM I  dw^  de- 
imdiat  bad  enitodv  MiiisaerTatit-nllua.es.  iteBgdiiotGoiuditiii 
ftanduient  convemon  of  msney  paid  orer  bjr  mbtaka— U  Qraf,  m. 
A  eleifc  mar  ecomnlt  more  tiisn  one  cmlmdemeDt,  and  be  Indicted  for 
eadt-llNeT-StlT.  Aderkabonctoleave.takliiBtlMsiiMnmtdaslilm 

. ... , ..  eaterina:  tho  eamo  on  tlie  books,  Is  not  goUty 

«;.   In  esse  of  imlwiilement  W  a  senan?. 
3  not  necesaari- 22  Mlun.  "B.    A  commercial 


K 


[or  tlia  proprlelor  of  a  uewspapei^ll  id.  M;  nor  la 
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the  serrant  of  tbe  creditor— 5  Denio,  76;  nor  is  he  bailee— $2  m.  127; 
nor  is  the  Iceeper  of  a  county  poorUouse  an  agent  or  servant  of  the 
superintendent  of  an  incorporated  company— 22  N.  T.  240;  nor  Is  a 
mechanic  of  the  material  supplied  to  him— M  Gray,  5;  nor  are  parties 
as  to  each  other,  unless  the  contract  is  inchoate  or  incompleie— 3  Tex. 
Ct.  Api).  622:  nor  is  a  person  employed  to  solicit  orders  on  a  commis- 
sion—Law B.  2  C.  C.  34:  S.  C.  1  Am.  Cr.  B.  150;  id.  41. 

509.  A  distinct  act  of  taking  is  not  necessary  to  con- 
stitute embezsdement. 

See  15  Wend.  581. 

510.  Any  evidence  of  debt,  negotiable  by  delivery 
only,  and  actually  executed,  is  the  subject  of  embezzle- 
ment, whether  it  has  been  delivered  or  issued  as  a  valid 
instrument  or  not 

511.  Upon  any  indictment  for  embezzlement,  it  is  a 

sufiScient  defense  that  the  property  was  appropriated 

openly  and  avowedly,  and  under  a  claim  of  title  preferred 

in  good  faith,  even  though  nuch  claim  is  untenable.    But 

this  provision  does  not  excuse  the  unlawful  retention  of 

the  property  of  another  to  offset  or  pay  demands  held 

against  him. 

Claim  of  title.— If  the  defendant  supposed  he  had  a  right  as  partnei:* 
he  cannot  be  conyicted— 1 18  Mass.  443 ;  yet  a  man  may  be  convicted  for 
embezzling  his  own  mortgage-^  Allen,  502. 

512.  The  fact  that  the  accused  intended  to  restore  the 
property  embezzled,  is  no  ground  of  defense  or  of  mitiga- 
tion of  punishment,  if  it  has  not  been  restored  before  an 
information  has  been  laid  before  a  magistrate,  charging 
the  commission  of  the  offense. 

Intent  to  restore.— It  is  no  less  embezzlement  that  the  intent  was  to 
restore,  and  that  the  party  had  property  to  make  restitution— 10  Gray, 
173;  4  Up.  Can.  L.  J.  187.  Embezzlement  consists  in  the  fraudulent 
misappropriation  of  bonds— 100  Mass.  1;  though  with  intent  to  restore 
them— 97  Mass.  5U.  That  he  believed  he  would  repay  the  money  does 
not  relieve  the  act  of  its  fraudulent  Intent— 41  Wis.  5d5;  S.  C.2Am. 
Cr.  B.  117. 

513.  Whenever,  prior  to  any  information  laid  before 
a  magistrate,  charging  the  commission  of  embezzlement, 
the  person  accused  voluntarily  and  actually  restored  or 
tendered  restoration  of  the  property  alleged  to  have  been 
embezzled,  or  any  part  thereof,  such  fact  is  not  a  ground 
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of  defense,  but  it  authorizes  the  court  to  mitigate  punish- 
ment, in  its  discretion. 

514.  Every  person  guilty  of  embezzlement  is  punisha- 
able  in  the  manner  prescribed  for  feloniously  stealing 
property  of  the  value  of  that  embezzled;  and  where  the 
property  embezzled  is  an  evidence  of  debt  or  right  of  ac- 
tion, the  sum  due  upon  it  or  secured  to  be  paid  by  it 
shall  be  taken  as  its  value;  provided,  that  if  the  embezzle- 
ment or  defalcation  be  of  the  publio  funds  of  the  United 
States,  or  of  this  State,  or  of  any  county,  city  and  county, 
or  municipality  within  this  State,  the  offense  is  a  felony, 
and  shall  be  punishable  by  imprisonment  in  the  State 
prison  not  less  than  one  year  nor  more  ten  years ;  and 
the  person  so  convicted  shall  be  ineligible  thereafter  to 
any  office  of  honor,  trust,  or  profit  under  this  State.  [In 
effect  April  6th.  1880.] 

Panishment.-^That  a  party  is  liable  to  prosecution  for  embezzle- 
ment of  national  bank-notes  under  United  States  statutes,  does  not 
relieye  tilm  from  punishment  imder  common  law  or  under  a  State 
statute— 116  Mass.  1.  T&e  punishment  is  the  same  as  that  for  larceny 
-4  Met.  468. 
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CHAPTER  Vn. 

EXTORTION. 

1618.  "Extortion "defined. 

f  519.  Wbat  threats  may  constitnte  extortion, 

S  620.  PuniBhment  of  extortion  in  certain  cases. 

S  621.  Extortion  committed  under  color  of  official  right. 

S  622.  Obtaining  signature  by  means  of  threats. 

S  623.  Sending  threatening  letters  with  intent  to  extort. 

S  634.  Attempts  to  extort  by  means  of  verbal  threats. 

S  626.  Officers  of  railroad  companies  making  overcharges. 

518.  Extortion  is  the  obtaining  of  property  from  an- 
other, with  his  consent,  induced  by  a  wrongful  use  of  force 

or  fear,  or  under  color  of  official  light.    * 

See  antt^  211, 484,  uid  603. 

Extortion.— The  act  to  prevent  extortion  was  designed  to  afford  a 
remedy  of  a  summary  character  against  office-holders— 46  Cal.  199.  At 
common  law,  extortion  Is  taking  by  color  of  office  money  or  other 
thing  of  value  tliat  is  not  duo— tf  Cowen,(i61;  3  Bush,  39,  before  it  is 
due-6  Cowen,  661;  7  Pick.  279:  33  N.  J.  L.  142;  2  Sneed,  160;  1  Terg. 
261;  1  Mont.  332;  55  Ala.  125:  1  Lea,  (Tenn.)271;  6  Sneed,  69;  3  Sawy. 
473 ;  or  more  than  is  due— 1  xeates,  71.  The  officer  must  have  acted  In 
his  official  canacit}'— 55  Ala.  125:  10  Mass.  210.  The  design  to  collect 
fees  to  which  he  was  not  entitled,  constitutes  the  corrupt  Intent 
which  is  the  essence  of  the  offense— 34  Ala.  254.  A  corrupt  motive  is 
essential— 3  Brev.  175;  1  Mass.  228;  15  id.  625;  17  id.  410;  7  Leigh,  709;  2 
Mo.  22;  1  Pick.  171:  7  id.  279;  16  Wend.  277;  except  where  the  bare 
taking  is  made  indictable— 36  N.  J.  L.  125;  but  the  summary  remedy 
has  not  taken  away  the  common-law  remedy— 7  Pick.  279;  13  Serg.  A 
B.  426.  It  is  enough  if  any  valuable  thing  is  received— 6  Blackf .  460 ;  1 
Ld.  Raym.  148 ;  but  a  mere  agreement  to  pay  is  not  sufficient— 16  Mass. 
91: 5  Id.  523:  unless  the  agreement  can  be  made  the  basis  of  a  suit— 1 
Ld.  Raym.  148.  The  taking  must  be  willful  and  corrup^^-34  Ala.  254;  1 
Yeates,  71 ;  2  Mo.  22;  16  W^nd.  277. 

Who  liable.— A  public  officer  only  can  be  convicted  of  this  offense— 
66  Ga.  385;  but  that  he  is  an  officer  dt  facto  is  sufficient-^  Ired.  171. 
See  Desty's  Crim.  Law,  S  84  b. 

519.  Fear,  such  as  will  constitute  extortion,  may  be 
induced  by  a  threat,  either: 

1.  To  do  an  unlawful  injury  to  the  person  or  property 
of  the  indiTidual  threatened,  or  to  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  To  accuse  him,  or  any  relative  of  his  or  member  of 
his  family,  of  any  crime;  or. 


3.  To  expose,  or  impute  to  blm  or  tbem  any  defonoitir 

4.  To  expose  any  secieC  affecting  iiim  or  them. 


520;  Every  peraon  wlio  extorts  any  money  or  otiter 
property  from  auother,  under  circumstances  not  amount- 
ing to  rotbery,  by  means  ot  force,  or  any  tlireat,  aucli 
BB  ia  mentioned  in  the  preceding  section,  ia  punisliabte 
by  imptlaonment  in  the  State  prison  not  exceeding  Are 

521.  Every  peraon  who  commits  any  extortion  ondec 
color  of  official  right,  in  caaes  for  which  a  different  pun- 
ishment is  not  presciibed  in  thia  Code,  is  guilty  of  a  mia- 
demeanor. 

922.  Every  person  who,  by  any  estortionate  meana, 
obtains  fiom  another  hia  signature  to  any  paper  or  inatra> 
menti  whereby,  if  such  signature  were  freely  given,  any 
property  would  be  transferred,  or  any  debt,  demand, 
charge,  or  right  of  action  created,  ia  punishable  iu  the 
aame  manner  as  If  the  actual  delivery  of  such  debt,  de- 
mand, charge,  or  right  of  action,  were  obtained. 

523.  Every  person  who,  with  intent  to  ertort  any 
money  or  other  property  from  another,  sends  di  delivers 
to  any  person  any  letter  or  other  writing,  whether  sub- 
scribed  or  not,  expressing  ot  implying,  or  adapted  to  Im- 


pljr,  itaj  threat  sach  as  is  spaclfled  In  section  five  hun- 
dred and  nineteen,  is  punUhable  in  tbe  same  manner  as 
if  such  money  or  property  were  actually  obtE^ned  by 
means  of  snch  thieat. 


Tli»Btenlnt  latlan.— A  letter  In  deCendant's  own  nutB.nnt  to  eii' 
force  parmeiit  ot  B  debt.lt  ootwltbln  Uw  statute— 1  Biirti.4!7i  see  I 
Levh.iuj  t  East  r.C.lll«.  DraDpIng  a  letter  lu  amm'tvar  is  ■ 
senillat— Ruas.  A  B.  3^  To  put  a  letter  la  a  plMe  wbere  It  iraiilil  be 
UKel;  to  be  neea  by  tlie  peiaiui  to  whom  It  la  directed  uauulMrlug- 
S  Coi  C,  C.  22«. 

524.  Every  peTson  who  unsuccessfully  attempts,  by 
means  of  any  verbal  threat,  such  as  Is  specified  in  section 
five  hunilred  and  nineteen,  to  extort  money  or  other 
property  from  another,  la  guilty  of  a  misdemeanor. 

525.  Every  officer,  agent,  or  employ^  of  a  railroad 
company,  who  asks  or  receives  a  greater  sum  than  la  al- 
lowed by  law  for  the  carriage  of  passengers  or  freight,  la 
jinilty  of  a  misdemeanor. 

See  ClT.  Code,  it  va,  2174,  IU8,  ligi^^SI,  JlM-aaH. 
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CHAPTER  Vm. 

FALSE  PXBSONATION  A2n>  CHEATS. 

S  528.  Marrylnsr  under  false  personation. 

S  529.  Falsely  personating  another  in  other  cases. 

S  530.  BecelTlng  property  in  a  false  character. 

S  531.  Fraudulent  conveyances. 

S  532.  Obtaining  money  by  false  pretenses. 

S  533.  Selling  land  twice. 

S  534.  Married  person  selling  lands  under  false  represimtatlons. 

$  535.  Mock  auction. 

S  536.  Consignee,  false  statement  by. 

§  537.  Defrauding  inn  or  boarding-house. 

§  537.  Removal  of  mortgaged  chattels 

§  537  H .  Fraudulent  registration  of  cattle . 

528.  Every  person  who  falsely  personates  another, 
and  in  such  assumed  character  marries  or  pretends  to 
marry,  or  to  sustain  the  marriage  relation  towards  anoth- 
er, with  or  without  the  connivance  of  such  other,  is  guilty 

of  a  felony. 

A  mere  promise  of  marriage  is  not  sofllclent— 2  Moody  O.  G.  254. 
See  Civil  Code,  §  58. 

529.  Every  person  who  falsely  personates  another, 
and  in  such  assumed  character,  either — 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceed- 
ing whatever,  before  any  court  or  officer  authorized  to 
take  such  bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the 
name  of  another  person,  any  written  instrument,  with  in- 
tent that  the  same  may  be  recorded,  delivered,  and  used 
as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the 
person  falsely  personated,  he  might,  in  any  event,  be- 
come liable  to  any  suit  or  prosecution,  or  to  pay  any  sum 
of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty, 
or  whereby  any  benefit  might  accrue  to  the  party  person- 
ating, or  to  any  other  person; 

—is  punishable  by  imprisonment  in  the  county  Jail  not 
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exceeding  two  years,  or  by  fine  not  exceeding  five  thou* 

sand  dollars. 

False  personation.— Assmnlng  a  flctitlocis  name  Is  a  false  pretense, 
if  it  influences  the  obtaining  or  money  or  goods— 19  Pick.  Ii9;  so,  or 
obtaining  goods  to  be  sent  out  of  the  State— 105  Mass.  172:  so,  of  assum- 
ing the  name  of  another  to  whom  money  is  due— 19  Pick.  179;  2  Pars. 
Cas.  332;  6  Cox  C.  C.  515;  9  Ad.  &  £.  276;  Buss.  &  B.  C.  C.  81;  7  Car.  <fe 
P.  784. 

530.  Every  person  who  falsely  personates  another,  and 
in  such'  assumed  character  receives  any  money  or  prop- 
erty, knowing  that  it  is  intended  to  be  delivered  to  the 
individual  so  personated,  with  intent  to  convert  the  same 
to  his  own  use,  or  to  that  of  another  person,  or  to  deprive 
the  true  owner  thereof,  is  punishable  in  the  same  manner 
and  to  the  same  extent  as  for  larceny  of  the  money  or 

property  so  received. 

A  false  character.— A  false  representation  of  being  agent  of  a  party 
having  ample  means  is  within  the  statute— 6  Goz  G.  C.  515;  or  falsely 
pretending  to  be  a  certain  attorney— 7  Car.  A  P.  191 ;  or  a  certain  cler- 
gyman of  standing— 41  Miss.  570;  34  N.  Y.  351;  or  a  constable,  and  ob- 
taining propertyby  extortion— 22  Pa.  St.  253;  7  Car.  &  P.  191;  contra,  4 
Barb.  151;  46N.  Y.  470;  4  Hill,  9;  or  that  he  was  an  officer  and  bad  a 
warrant  to  arrest  a  person— 49  Ind.  367;  59  id.  229;  and  thereby  ob- 
taining a  promissory  note— 65  id.  317;  or  that  he  was  a  captain  of  a 
company,  and  obtained  money  on  an  assignment  of  his  claim  for 
bounty— 6  Parker  Cr.  B.  31;  see  9  Ad.  A  £.  271;  9  Cox  C.  C.  158;  or 
falsely  personating  a  physician,  and  thereby  inducing  the  purchase  of 
a  valueless  medicine—  Car.  &  M.  537;  or  by  falsely  assuming  the  dress 
of  a  college  student— 2  Pars.  Cas.  S33.  Where  a  married  woman  ob- 
tained general  credit  by  pretending  to  be  unmarried— Sayers,  229. 

531.  Every  person  who  is  a  party  to  any  fraudulent 
conveyance  of  any  lands,  tenements,  or  hereditaments, 
goods,  or  chattels,  or  any  right  or  interest  issuing  out  of 
the  same,  or  to  any  bond,  suit,  judgment,  or  execution, 
contract  or  conveyance,  had,  made,  or  contrived,  with  in- 
tent to  deceive  and  defraud  others,  or  to  defeat,  hinder, 
or  delay  creditors  or  others  of  their  just  debts,  damages, 
or  demands;  or  who,  being  a  party  as  aforesaid,  at  any 
time  wittingly  and  willingly  puts  in,  uses,  avows,  main- 
tains, justifies,  or  defends  the  same,  or  any  of  them,  as 
true,  and  done,  had,  or  made  in  good  faith,  or  upon  good 
consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands, 
tenements,  hereditaments,  goods,  chattels,  or  other  things 
before  mentioned,  to  him  or  them  conveyed  as  afoiesaid, 
or  any  part  thereof,  is  guilty  of  a  misdemeanor. 


atUabt 


6^   Bo.&^dDlentlymortgutDir  peraonBl  propertr  ^  prflTBi 
Ing  taken  on  m«oa  prDiwa»-3(l  S.  B.  IM. 

532.  Every  paiaon  wlio  knawiuglj  and  deBignedly,  bj 
falBs  or  fiBudulent  Tepresentation  or  pretenses,  defrauds 
tuij  otlier  person  of  money  or  property,  or  who  causes  or 
pTocureB  others  to  report  falsely  of  his  wealth  or  mercan- 
tile character,  and  tiy  thus  impoBlDg  npoa  aoy  person  ob- 
tains credit,  and  thereby  fiaudnlentl;  gets  into  posBeesioQ 
of  moaey  or  property,  is  punishaliie  in  the  same  manner 
and  to  the  same  extent  as  for  larceaf  of  the  moaey  or 
property  so  obtained.    [In  effect  Febiirary  15tli,  1889.] 


WMiat  rBBaoHATioit. 


FalM  rgprauntatiMU  ■■  ta  lUtos.— An;  tslM  repreMUDitlaD  u  u 
UiCQBlsi>TuilnUieiUtata-l9Flck.l»;fiIliiCcti.ll;  mwia-ill;  SCoi 

■elu  InTeaCed  wltl!  carWn  rlgbU-4  Coi  U  C  nil  U  &  mlDor  pre- 
euclbig  to  b«  oF  Fun  age— 2  Wbart.  C.  L.  gth  ed.  ( lIlSj  or  a  nianleit 

:oi  C.  C.lS!!»li.  IbS;  SayeiB,ii2».    '  '  '' 


m.  c<ip»~»*. 
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S!7:  Car.  *  H.  2*9;  7  Coi  O.  C. 


valldltT  of  a  Tnortsaoe— 10  Cos  < 

lM,iai;Dot»eolil?31i;Bia.M3;' 

— 33Ue.t99;  ortbat  a  partlcnlar  mortgaea  Is  a 
D  i..>    i^i.'ii,iM — i"-'-!— -da.ijuBlnesscaras.i 
id  drawing  an  oidi 


repreaentatloaa  of  solTencr— SI  m 


533.  Every  person  wbo,  aftei  once  selliiis,  barterms, 
or  disposing  of  any  tract  of  land  or  town  lot,  or,  after 
executing  any  bond  or  agieemcnt  foi  the  Bale  of  any  laud 
oi  town  lot,  again  nlllf ully  and  with  intent  to  defraud 
previous  or  subsequent  purcbasera,  sells,  bartexs,  or  dlEi- 
posas  of  the  same  tract  of  land  or  town  lot,  or  any  part 
thereof,  or  vUlfully  and  with  iuteiit  to  defraud  previous 
or  Bubsoqnent  purchasecs,  executes  any  bond  or  agree- 
ment to  Bell,  barter,  or  dispose  of  the  same  land  or  lot, 
or  any  part  thereof,  to  any  otber  person  for  a  valua- 
ble consideration,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 

Selling  land  twlcs— Undsr  ttas  statate,  aeUlnE  Ituid  twice  It  an  In- 
formed  bftba  grantor  o'tttaetBimsot  the  first  sala-ld.i  but  glTins  a 

534.  Every  married  person  who  falsely  and  frandu- 
lently  represents  himself  or  herself  as  competent  to  sell 
01  mortgage  any  real  estate,  to  the  validity  of  vhlch  sale 
or  mortgage  the  assent  or  concurrence  ol  hia  wife  or  her 
hnsband  is  necessary,  and  under  such  lepreBentationa 
willfully  conveys  or  mortgages  the  same,  ia  guilty  of 
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535.  Every  person  who  obtains  any  money  or  property 
from  another,  or  obtains  the  signature  of  another  to  any 
written  instrument,  the  false  making  of  which  would  be 
forgery,  by  means  of  any  false  or  fraudulent  sale  of  prop- 
erty or  pretended  property,  by  auction,  or  by  any  of  the 
practices  known  as  mock  auctions,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 
or  in  the  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment;  and,  in  addition  thereto,  forfeits  any 
license  he  may  hold  as  auctioneer,  and  is  forever  disqual- 
ified  from  receiving  a  license  to  act  as  auctioneer  within 
this  State. 

See  FoL  Code,  S  3284. 

536.  Every  commission  merchant,  broker,  agent,  fac- 
tor, or  consignee,  who  shall  willfully  and  corruptly  make, 
or  cause  to  be  made,  to  the  principal  or  consignor  of  such 
commission  merchant,  agent,  broker,  factor,  or  consignee, 
a  false  statement  concerning  the  price  obtained  for,  or 
the  quality  or  quantity  of  any  property  consigned  or  in- 
trusted to  such  commission  merchant,  agent,  broker,  fac- 
tor, or  consignee,  for  sale,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisoned in  the  county  jail  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment.  [In  effect  April 
16th,  1880.] 

537.  Any  person  who  obtains  any  food  or  accommo- 
datiou  at  an  inn  or  boarding  house  without  paying  there- 
for,  with  intent  to  defraud  the  proprietor  or  manager 
thereof,  or  who  obtains  credit  at  an  inn  or  hoarding  house 
by  the  use  of  any  false  pretense,  or  who,  after  obtaining 
credit  or  accommodation  at  any  inn  or  boarding  house, 
absconds  and  surreptitiously  removes  his  baggage  there- 
from without  paying  for  his  food  or  accommodations,  is 
guilty  of  a  misdemeanor.     [Approved  March  1st,  1889.] 

537.  Every  person  who,  after  mortgaging  any  of  the 
property  mentioned  in  section  two  thousand  nine  hundred 
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and  fifty-five  of  the  Civil  Code,  except  locomotives^ 
engines,  rolling  stock  of  a  railroad,  steamboat  machinery 
in  actual  use,  and  vessels,  voluntarily  removes  or  permits 
the  removal  of  the  mortgaged  property  from  the  place 
where  it  was  situated  at  the  time  it  was  mortgaged,  with- 
out the  written  consent  of  the  mortgagee,  with  intent  to 
deprive  the  mortgagee  of  his  interest  therein,  is  guilty  of 
a  misdemeanor.    [In  effect  March  10th,  1887.] 

537 i.  Every  person  who  shall,  by  any  false  or  fraud- 
ulent pretense,  obtain  from  any  club,  association,  society 
or  company  organized  for  the  purpose  of  improving  the 
breed  of  cattle,  horses,  sheep,  swine,  or  other  domestic 
animals,  a  certificate  of  registration  of  any  animal  in  the 
Herd  Register,  or  any  other  register  of  any  such  club, 
association,  society  or  company,  or  a  transfer  of  any  such 
registration  ;  and  any  person  who  sl^all,  for  a  legal  con- 
sideration, give  a  false  pedigree  of  any  animal,  with 
intent  to  mislead,  shall  be  guilty  of  a  misdemeanor. 

Sec.  2.  Every  person  willfully  advertising  any  of  such 
animals  for  purposes  of  copulation  or  profit,  as  having  a 
pedigree  other  than  the  true  pedigree  of  such  animal, 
shall  forfeit  all  right  by  law  to  collect  pay  for  the  services 
of  said  animal.    [In  effect  Feburary  25th,  1889.] 


CHAPTER  IX. 

FBAUDULENTLT  FITTING  OUT  AND  DESTKOYING  VESSELS. 

§  539.    Captain  or  other  officer  willfully  destroying  vessel,  etc. 
S  640.    Other  person  willfully  destroying  vessel,  etc. 
$  541.    Making  false  manifest,  etc. 

539.  Every  captain  or  other  officer  or  person  in  com- 
mand or  charge  of  any  vessel,  who,  within  this  State, 
willfully  wrecks,  sinks,  or  otherwise  injures  or  destroys 
such  vessel,  or  any  cargo  in  such  vessel,  or  willfully  per- 
mits the  same  to  be  wrecked,  sunk,  or  otherwise  injured 
or  destroyed,  with  intent  to  prejudice  or  defraud  any  other 
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person,  is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  three  years. 
See  1  Wash.  C.  C.  363 ;  and  see  Acts  of  Congress  Bright* s.   Dig.  pp. 

209~211. 

Destroy  means  to  unfit  a  ressel  for  serrice  bejond  hope  of  recovery 
by  ordinary  means— 4  DalL  412;  S.  G.  1  Wash.  C.  C.  363.  The  intent  to 
defraud  is  material— 6  McLean.  274.  See  generally,  11  Wheat.  392;  ft 
McLean.  M3;  1  Law  Beporter  N.  S.  151;  3  Wash.  C.  C.  146;  see  Ber. 
Stat.  U.  S.  $S  5364-6. 

540.  Every  person,  other  than  such  as  are  embraced 
within  the  last  section,  who  is  guilty  of  any  act  therein 
specitied,  is  punishable  by  imprisonment  in  the  State 
prison  for  a  term  not  exceeding  ten  years. 

541.  Every  person  guilty  of  preparing,  making,  or 
subscribing  any  false  or  fraudulent  manifest,  invoice,  bill 
of  lading,  ship's  register,  or  protest,  with  intent  to  de- 
fraud another,  is  punishable  by  imprisonment  in  the  State 
prison  not  exceeding  three  years. 


CHAPTER  X. 

FRAUDULBNTLT  KBKPINO  POSSESSION  OF  WBBCKBD 

PBOPKBTY. 

S  544.   Detaining  wrecked  property  after  salvage  paid. 
S  545.    Unlawful  taking  of  wrecked  property. 

544.  Every  person  who  keeps  any  wrecked  property, 
or  the  proceeds  thereof,  after  the  salvage  and  expenses 
chargeable  thereon  have  been  agreed  to  or  adjusted,  and 
the  amount  thereof  has  been  paid  to  him,  is  punishable 
by  fine  not  exceeding  one  thousand  dollars,  or  by  impris- 
onment in  the  county  jail  not  exceeding  one  year,  or  both. 

See  Pol.  Code,  §$  2403-2418 

545.  Every  person  who  takes  away  any  goods  from 
any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon 
the  land,  or  found  in  any  bay  or  creek,  or  knowingly  has 
in  his  possession  any  goods  so  taken  or  found,  and  does 
not  deliver  the  same  to  the  sheriff  of  the  county  where 
they  were  found,  or  notify  him  of  his  readiness  to  do  so, 
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within  thirty  days  after  the  same  have  been  taken  by 
him,  or  have  come  into  his  possession,  is  guilty  of  a  mis- 
demeanor. 
See  Fol.  Code,  SS  2403-2418. 


CHAPTER  XI. 

FBAUDULENT  DESTRUCTION  OF  PROPERTY  INSURED. 

S  M8.    Borning  or  destroying  property  insured. 

S  549.   Presenting  false  proofs  upon  policy  of  insurance. 

548.  Every  person  who  willfully  bums  or  in  any  other 
manner  injures  or  destroys  any  property  which  is  at  the 
time  insured  against  loss  or  damage  by  fire,  or  by  any 
other  casualty,  with  intent  to  defraud  or  prejudice  the 
insurer,  whether  the  same  be  the  property  of  or  in  posses- 
sion of  such  person,  or  of  any  other,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

See  ante,  notes  to  §§  447, 452 ;  and  see  Civ.  Code,  SS  2527-2531. 

Burning  to  defraud  insurers— is  art  Indictable  offense  un^er  the 
statute— 32  Cal.  160 ;  19  ^ .  Y.  537 ;  M  N.  H.  17« ;  1  Parker  Cr.  R.  560  ;  and 
a  possibility  of  defrauding  is  sumcient-bS  Me.  128;  25Micli.  ftOO;  1 
Esp.  127 ;  Dears.  187.  Tne  Intent  to  defraud  must  be  averred,  and. the 
parties  accurately  set  oui— 82  111.  432 ;  Si  id.  451.  Though  there  are 
several  insurers,  It  is  but  a  single  crime— 114  Mass.  272. 

549.  Every  person  who  presents  or  causet  X)  be  pre- 
sented any  false  or  fraudulent  claim,  or  any  proof  in  sup- 
port of  any  such  claim,  upon  any  contract  of  Insurance 
for  the  payment  of  any  loss,  or  who  prepares,  makes,  or 
subscribes  any  account,  certificate  of  survey,  affidavit,  or 
proof  of  loss,  or  other  book,  paper,  or  writing,  with  intent 
to  present  or  use  the  same,  or  to  allow  it  to  be  presented 
or  used  in  support  of  any  such  claim,  is  punishable  by  im» 
prisonment  in  the  State  prison  not  exceeding  three  years* 
or  by  fine  not  exceeding  one  thousnnci  dollars,  or  by  botb. 

See  ante,  notes  to  SS  447, 452;  and  see  Civ.  Code,  §i  2623-2637. 

False  I^oofs.— To  swear  laisely  to  the  loss,  by  fire,  of  groods  whlcb 
have  been  insured,  and  thereby  getting  the  insurance,  Is  within  tho 
Statut&-1  "Wheel.  C.  C.  242. 
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CHAPTER  XII. 

FALSE  WBIQHTS  AND  MBA8UBS8. 

S  852.  **  False  weight "  and  *'  measure  "  defined. 

S  553.  Uslngr  f^^se  weights  or  measures. 

S  554.  Stamping  false  weight,  etc.,  on  casks  or  packages. 

S  555.  Weight  by  the  ton  or  pound. 

552.  A  false  weight  or  measure  is  one  which  does  not 

conform  to  the  standard  established  by  the  laws  of  the 

United  States  of  America. 
See  PoL  Code,  SS  320»-3223. 

553.  Every  person  who  uses  any  weight  or  measure, 
knowing  it  to  be  false,  by  which  use  another  is  defrauded 

or  otherwise  injured,  is  guilty  of  a  misdemeanor. 

Use  of  false  weights.— The  use  of  false  weights  and  measures  on 
the  sale  of  property  is  cheatiug— 6  Mass.  72;  12  Johns.  291 ;  »  Wend.  182; 
13  id.  SI  1 ;  id.  87 ;  3  Burr.  1697 ;  1  Black.  W. 273;  3  Term  Rep.  104.  Falsely 
representing  the  weight  of  an  article  is  within  the  statute— 8  Cox  C.  O. 
263;  id.  2ti2:  out  not  if  only  done  to  Induce  to  a  purchase— 3  Fost.  &  F. 
838;  see  9  Cox  G.  G.  460;  so  to  pretend  to  have  weighed  it,  and  falsely 
representing  its  weight,  is  a  false  pretense— 3  Fost  A  F.  838. 

554.  Every  person  who  knowingly  marks  or  stamps 
false  or  short  weight  or  measure,  or  false  tare,  on  any 
cask  or  package,  or  knowingly  sells  or  offers  for  sale, 
any  cask  or  package  so  marked,  is  guilty  of  a  misde« 

meanor. 

Marks  and  stamps.— A  baker  marking  bread  at  overweight  is  guilty 
of  cUeathig— 1  Dall.  47;  but  nut  if  no  weights  be  used— id.:  3  Const.  S. 
C.  U't;  so,  selllug  an  article  with  a  forged  seal  on  it— 2  Kuss.  Cr.  609; 
or  a  false  stamp  or  trade-mark— 2  East  jP.  G.  820. 

555.  In  all  sales  of  coal,  hay,  and  other  commodities, 
usually  sold  by  the  ton  or  fractional  parts  thereof,  the 
seller  must  give  to  the  purchaser  full  weight,  at  the  rate 
of  two  thousand  pounds  to  the  ton;  and  in  all  sales  of  ar- 
ticles which  are  sold  in  commerce  by  avoirdupois  weight, 
the  seller  must  give  to  the  purchaser  full  weight,  at  the 
rate  of  sixteen  ounces  to  the  pound ;  and  any  person  vio- 
lating this  section  is  guilty  of  a  misdemeanor.  [Approved 
Feb.  15th,  1876.1 
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CHAPTER  Xin. 

raAUDUIJENT  IK80LVBNCIBS  BT  CORFORATION8,  AND  OTHKB 
FRAUDS  IN  THEIB  MANAOEMBNT. 

S  557.  Frauds  in  sulMcrlptions  for  stock  of  corporations. 

§  658.   Frauds  In  procuring  organization,  etc.,  of  corporation. 

S  559.   Unauthorized  use  of  names  in  prospectus,  etc. 

$  560.   Misconduct  of  directorsof  stock  corporations. 

S  56i.   Savings-bank  officer  overdrawing  his  account. 

S  563.   Beceiving  deposits  in  insolvent  banks. 

S  663.   Frauds  in  keeping  accounts  in  books  of  corporations. 

S  564.   Officer  of  corporation  publishing  false  reports. 

S  565.   Officer  of  corporation  to  permit  an  inspection. 

S  566.  Officer  of  railroad  company  contracting  debt  in  its  betaalf  ex* 
ceeding  its  available  means. 

S  667.   Debt  contracted  in  violation  of  last  section  not  invalid. 

S  568.  Director  of  a  corporation  presumed  to  have  knowledge  of  Its 
affairs. 

f  660.  Director  present  at  meeting,  when  presumed  to  have  assented 
to  proceedings. 

S  570.  Director  absent  from  meeting,  when  presumed  to  have  assent- 
ed to  proceedhigs. 

S  571.   Foreign  corporations. 

S  572.   "Director"  defined. 

557.  Every  person  who  signs  the  name  of  a  fictitions 
person  to  any  subscription  for  or  agreement  to  take  stock 
in  any  corporation  existing  or  proposed,  and  every  per- 
son who  signs  to  any  subscription  or  agreement  the  name 
of  any  person,  knowing  that  such  person  has  not  means 
or  does  not  intend  in  good  faith  to  comply  with  all  the 
terms  thereof,  or  under  any  understanding  or  agreement 
that  the  terms  of  such  subscription  or  agreement  are  not 
to  be  complied  with  or  enforced,  is  guilty  of  a  misde- 
meanor. 

The  obligation  of  actual  pajrment  is  created  In  all  cases  by  a  rab- 
tcription  to  a  capital  stock,  unless  the  terms  of  the  subscription  plainly 
exclude  it-3  Baud.  IM;  2  Hill,  153;  5  Id.  478:  1  Sand.  Ch.  180;  7  Met. 
S82;  21  Wend.  273:  13  Conn.  499.    See  Civ.  Code,  SS  292, 293, 296. 
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558L  Every  officer,  agent,  or  clerk  of  any  corporation, 
or  of  any  persons  proposing  to  organize  a  corporation, 
or  to  increase  the  capital  stock  of  any  corporation,  who 
knowingly  exhibits  any  false,  forged;  or  altered  book,  pa- 
per, Toucher,  security,  or  other  instrument  of  evidence, 
to  any  public  officer  or  board  authorized  by  law  to  exam- 
ine the  organization  of  such  corporation,  or  to  investigate 
its  affairs,  or  to  be  allowed  an  increase  of  its  capital,  with 
intent  to  deceive  such  officer  or  board  in  respect  thereto, 
is  punishable  by  imprisonment  in  the  State  prison  not  less 
than  three  nor  more  than  ten  years. 
See  CiY.  Code,  SS  2»»-^0,  S22-M9, 359, 377, 378.    See  8  Sand.  164. 

559.  Every  person  who,  without  being  authorized  so 
to  do,  subscribes  the  name  of  another  to  or  inserts  the 
name  of  another  in  any  prospectus,  circular,  or  other  ad- 
vertisement or  announcement  of  any  corporation  or  joint- 
stock  association,  existing  or  intended  to  be  formed,  with 
intent  to  permit  the  same  to  be  published,  and  thereby 
to  lead  persons  to  believe  that  the  person  whose  name  is  so 
subscribed  is  an  officer,  agent,  member,  or  promoter  of 
such  corporation  or  association,  is  guilty  of  a  misdemeanor. 

See  ClY.  Code.  SS  292, 293;  and  see  ante,  S  658. 

560.  Every  director  of  any  stock  corporation  who  con- 
curs in  any  vote  or  act  of  the  directors  of  such  corpora- 
tion or  any  of  them,  by  which  it  is  intended,  either— 

1.  To  make  any  dividend,  except  from  the  surplus 
profits  arising  from  the  business  of  the  corporation,  and  in 
the  caises  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as 
provided  by  law,  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  corporation;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of 
debt  in  payment  of  any  installment  actually  called  in  and 
required  to  be  paid,  or  with  the  intent  to  provide  the 
means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of 
debt,  with  the  intent  to  enable  any  stockholder  to  with- 
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draw  any  part  of  the  money  paid  in  by  him,  or  his  stock; 
or, 

5.  To  receive  from  any  other  stock  corporation,  in  ex« 
change  for  the  shares,  notes,  bonds,  or  other  evidences  of 
debt  of  their  own  corporation,  shares  of  the  capital  stock 
of  such  other  corporation,  or  notes,  bonds,  or  other  evi- 
dences of  debt  issued  by  such  other  corporation; 

— is  guilty  of  a  misdemeanor. 

See  ClT.  Code, "  Corporations  ";  and  see  antet  SS  909, 558. 

561.  Every  officer,  agent,  teller,  or  clerk  of  any  sav- 
ings-bank, who  knowingly  overdraws  his  account  with 
such  bank,  and  thereby  wrongfully  obtains  the  money, 
note,  or  funds  of  such  bank,  is  guilty  of  a  misdemeanor. 

Overdrawing  account—by  bank  director  or  offlcer  of  a  bank,  is  in- 
dictaUie— 4  Zab.  478. 

562.  Every  officer,  agent,  teller,  or  clerk  of  any  bank, 
and  every  individual  banker,  or  agent,  teller,  or  clerk  of 
any  individual  banker,  who  receives  any  deposits,  know- 
ing that  such  bank,  or  association,  or  banker  is  insolvent, 
is  guilty  of  a  misdemeanor. 

See  4  Zab.  478. 

563.  Every  director,  officer,  or  agent  of  any  corpora- 
tion or  joint-stock  association,  who  knowingly  receives  or 
possesses  himself  of  any  property  of  such  corporation  or 
association,  otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  intent  to  defraud,  omits  to  make,  or  to 
cause  or  direct  to  be  made,  a  full  and  true  entry  thereof 
in  the  books  or  accounts  of  such  corporation  or  associa- 
tion, and  every  director,  officer,  agent,  or  member  of  any 
corporation  or  joint-stock  association  who,  with  intent  to 
defraud,  destroys,  alters,  mutilates,  or  falsifies  any  of  the 
books,  papers,  writings,  or  securities  belonging  to  such 
corporation  or  association,  or  makes,  or  concurs  in  mak- 
ing, any  false  entries,  or  omits,  or  concurs  in  omitting  to 
make  any  material  entry  in  any  book  of  accounts,  or  other 
record  or  document  kept  by  such  corporation  or  associa- 
tion, is  punishable  by  imprisonment  in  the  State  prisoa 
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not  less  than  three  nor  more  than  ten  years,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  and  a  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine 

and  imprisonment. 
See  antet  $  658. 

Ag^ent  of  corporation.— An  indictment  lies  against  an  agent  of  a  cor- 

g oration  for  malting  false  entries  in  tbe  corporate  books— 63  CaL  615. 
ee  pott,  S  950. 

564.  Every  director,  officer,  or  agent  of  any  corpora- 
tion or  joint-stock  association,  who  knowingly  concurs  in 
making,  publishing,  or  posting  any  written  report,  exhibit, 
or  statement  of  its  affairs  or  pecuniary  condition,  or  book 
or  notice  containing  any  material  statement  which  is  false, 
or  refuses  to  make  any  book  or  post  any  notice  required 
by  law,  in  the  manner  required  by  law,  other  than  such 
as  are  mentioned  in  this  chapter,  is  guilty  of  a  felony. 
[Approved  January  27th,  1876.] 

See  CiT.  Code,  $  316.  This  section  defines  seyeral  distinct  offenses— 
63CaL64»;  see  6  Abb.  Pr.  247;  11  id.  234. 

565.  Every  officer  or  agent  of  any  corporation,  having 
or  keeping  an  office  within  this  State,  who  has  in  his  cus- 
tody or  control  any  book,  paper,  or  document  of  such  cor- 
poration, and  who  refuses  to  give  to  a  stockholder  or 
member  of  such  corporation,  lawfully  demanding,  during 
office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  of 
any  part  thereof,  a  reasonable  opportunity  so  to  do,  is 
guilty  of  a  misdemeanor. 

See  Ciy.  Code,  SSS77,  S78, 382, 383.  Books  to  be  kept  open  for  Inspec- 
tion—6  N.  T.  662.  The  statute  gives  the  stockholder  not  only  the  right 
to  Inspect  the  books  bat  to  take  copies  of  the  same—  1  Seld.  662. 

566.  Every  officer,  agent,  or  stockholder  of  any  rail- 
road company,  who  knowingly  assents  to,  or  has  any 
agency  in  contracting  any  debt  by  or  on  behalf  of  such 
company,  unauthorized  by  a  special  law  for  the  purpose, 
the  amount  of  which  debt,  with  other  debts  of  the  company, 
exceeds  its  available  means  for  the  payment  of  its  debts, 
in  its  possession,  under  its  control,  and  belonging  to  it  at 
the  time  such  debt  is  contracted,  including  its  bona  Jtd€ 
and  available  stock  subscriptions,  and  exclusive  of  iU 
real  estate,  is  guilty  of  a  misdemeanor. 
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OfllNUMS  defined.— This  flection  defines  two  or  more  offenses— one 
tMing  a  concurrence  by  an  officer  of  a  corporation  In  malLlng  a  folse 
statement,  and  tbe  other  a  concurrence  in  its  publication— 69  CaL  617. 
6ee  Civ.  Code,  SS  309»  456, 457. 

567.  The  last  section  does  not  affect  the  validity  of  a 
debt  created  in  violation  of  its  provisions,  as  against  the 
company. 

568.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation is  deemed  to  possess  such  a  knowledge  of  the 
affairs  of  his  corporation  as  to  enable  him  to  determine 
whether  any  act,  proceeding,  or  omission  of  its  directors 
is  a  violation  of  this  chapter. 

569.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation, who  is  present  at  a  meeting  of  the  ditectors  at 
which  any  act,  proceeding,  or  omission  of  such  direct- 
ors, in  violation  of  this  chapter,  occurs,  is  deemed  to  have 
concurred  therein,  unless  he  at  the  time  causes,  or  in 
writing  requires,  his  dissent  therefrom  to  be  entered  in 
the  minutes  of  the  directors. 

See  ClT.  Code,  SS  809, 817, 377. 

570.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation, although  not  present  at  a  meeting  of  the  di- 
rectors at  which  any  act,  proceeding,  or  omission  of  such 
directors,  in  violation  of  this  chapter,  occurs,  is  deemed 
to  have  concurred  therein,  if  the  facts  constituting  such 
violation  appear  on  the  records  or  minutes  of  the  proceed- 
ings of  the  board  of  directors,  and  he  remains  a  director 
of  the  same  company  for  six  months  thereafter,  and  does 
not  within  that  time  cause,  or  in  writing  require,  his  dis- 
sent from  such  illegality  to  be  entered  in  the  minutes  of 
tbe  directors. 

571.  It  is  no  defense  to  a  prosecution  for  a  violation  of 
the  provisions  of  this  chapter,  that  the  corporation  was 
one  created  by  the  laws  of  another  State,  government,  or 
country,  if  it  was  one  carrying  on  business  or  keeping  an 
office  tiieref  or  within  this  State. 
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572.  The  term  ''director/'  as  used  in  this  chapter, 
embraces  any  of  the  persons  having  by  law  the  direction 
or  management  of  the  affairs  of  a  corporation,  by  what- 
ever name  such  persons  are  described  in  its  charter  or 
known  by  law. 

Pbv.  Codb*— m* 
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CHAPTER  XrV. 

FBAnDTTLSNT    ISSUB    .OF    DOCUMENTS   OF    TITLB    TO    UBA* 

CHANDISB. 

S  677.  XssQlng  fictitious  bills  of  lading,  etc. 

S  578.  Issuing  fictitious  warehouse  receipts. 

S  579.  Erroneous  bills  of  lading  or  receipts  issued  in  good  faitn. 

S  580.  Duplicate  receipts  must  be  marked  **  duplicate." 

I  581.  Selling,  etc.,  property  received  for  transportation  or  storage. 

S  582.  Bill  of  lading  or  receipt  issued  by  warehouseman. 

S  583.  Property  demanded  by  process  of  law. 

577.  Every  person,  being  the  master,  owner,  or  agent 
of  any  vessel,  or  officer  or  agent  of  any  railroad,  express, 
or  transportation  company,  or  otherwise  being  or  repre* 
senting  any  carrier,who  delivers  any  bill  of  lading,  receipt, 
or  other  voucher,  by  which  it  appears  that  any  merchan- 
dise of  any  description  has  been  shipped  on  board  any 
vessel,  or  delivered  to  any  railroad,  express,  or  transport- 
ation company,  or  other  carrier,  unless  the  same  has 
been  so  shipped  or  delivered,  and  is  at  the  time  actually 
under  the  control  of  such  carrier,  or  the  master,  owner, 
or  agent  of  such  vessel,  or  of  some  officer  or  agent  of  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of 
lading,  receipt,  or  voucher,  is  punishable  by  imprison- 
ment in  the  State  prison  not  exceeding  five  years,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 

Bill  of  lading— see  Civ.  Code,  S  2126;  Desty's  Ship.  &  Adm.  S  217. 

578.  Every  person  carrying  on  the  business  of  a  ware- 
houseman, wharfinger,  or  other  depositary  of  property, 
who  issues  any  receipt,  bill  of  lading,  or  other  voucher 
for  any  merchandise  of  any  description,  which  has  not 
been  actually  received  upon  the  premises  of  such  person, 
and  is  not  under  his  actual  control  at  the  time  of  issuing 
such  instrument,  whether  such  instrument  is  issued  to  a 
person  as  being  the  owner  of  such  merchandise,  or  as  se- 
curity for  any  indebtedness,  is  punishable  by  imprison- 
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ment  in  the  State  prison  not  exceeding  five  years,  or  by  a 

fine  not  exceeding  one  thousand  dollars,  or  both. 
See  CiY.  Code,  S  1814. 

579.  No  person  can  be  convicted  of  an  offense  under 
the  last  two  sections  by  reason  that  the  contents  of  any 
barrel,  box,  case,  cask,  or  other  vessel  or  package  men- 
tioned in  the  bill  of  lading,  receipt,  or  other  voucher, 
did  not  correspond  with  the  description  given  in  such 
instrument  of  the  merchandise  received,  if  such  descrip- 
tion corresponded  substantially  with  the  marks,  labels, 
or  brands  upon  the  outside  of  such  vessel,  or  package, 
unless  it  appiears  that  the  accused  knew  that  such  marks, 
labels,  or  brands  were  untrue. 

See  Civ.  Code,  S  1817. 

580.  Every  person  mentioned  in  this  chapter,  who 
issues  any  second  or  duplicate  receipt  or  voucher,  of  a 
kind  specified  therein,  at  a  time  while  any  former  receipt 
or  voucher  for  the  merchandise  specified  in  such  second 
receipt  is  outstanding  and  uncanceled,  without  writing 
across  the  face  of  the  same  the  word  '*  duplicate,"  in  a 
plain  and  legible  manner,  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  both 

See  CiY.  Code,  S  2130. 

581.  Every  person  mentioned  in  this  chapter,  who 
sells,  hypothecates,  or  pledges  any  merchandise  for  which 
any  bill  of  lading,  receipt,  or  voucher  has  been  issued  by 
him,  without  the  consent  in  writing  thereto  of  the  person 
holding  such  bill,  receipt,  or  voucher,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

See  Pol.  Code.  S§  3152-6157. 

582  of  said  Code  is  repealed.    [Approved  March  30th, 
in  effect  July  1st,  1874. 
See  Civ.  Code,  SS  2127, 2128. 

583.  The  last  two  sections  do  not  apply  where  prop- 
erty is  demanded  or  sold  by  virtue  of  process  of  law. 


CHAPTER  XT. 
xuictouB  namasa  to  nAii.BOAi>  Bjooan,  sniHWATa, 


K7-  iDjorlH  to  nJlTO&dfl  mnd  nUnud  brldgca. 

H8.  lulorleB  to  hlgbnsya,  pHmte  vays,  ami  bridfa*. 

gn.  Injarles  to  toU'baiisei  and  c«t«a. 

18*.  Injnrlei  to  mllegtouH  ud  Enldo-bOHnli. 

B9L  Injorliif  telegrapb  Lines. 

U2m  Taking  voter  from  or  obfltmctlnff  canals. 

587.    Ever?  perBou  nho  malicionslf,  either— 

1,  Bemovea,  displaces,  injures,  or  destToys  any  part  of 
any  TallroBd,  wtietber  for  steam  or  borse  cars,  or  any 
track  of  any  railroad,  or  any  branch  or  branch-way, 
Bwitch,  tumont,  bridge,  viadnct,  culTert,  embankment, 
station-bouse,  or  otber  strncture  or  fixture,  or  any  part 
thereof,  attached  to  or  c<)nnoctedwltb  any  railroad;  or, 

2.  Places  any  obstruction  upon  tbe  rails  or  track  of  any 
railroad,  or  of  any  switch,  branch,  branch-way,  or  tumont 
connected  with  any  railroad; 

—is  punishable  by  imprisonment  in  the  State  prison  not 
eiceeding  Hve  years,  or  In  the  county  Jail  not  less  than 
six  months. 
Injnriea  to  ra:  on  cfu  a  raUroait 

2  Moaily  A  R.  £  n  eadaiiver  tlie 

«»felj'  of  naaie  freight  trslH— I 

FoBt.  £  F.V;  !)■  an  aaj  thing  iliv 


588.    Xlvery  person  who  maliciously  digs  up,  removes, 
diaplocM,  breaks,  or  otherwise  injures  oi  destroys  any 
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pnblic  highway  or  bridge^  or  any  private  way  laid  out  by 
authority  of  law,  or  bridge  upon  such  highway  or  private 
way»  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  or  in  the  county  jail  not  exceed- 
ing one  year. 

589.  Every  person  who  maliciously  injures  or  destroys 
any  toll-house  or  turnpike  gate,  is  guilty  of  a  misde- 
meanor. 

590.  Every  person  who  maliciously  removes  or  in- 
jures any  mile-board,  post,  or  stone,  or  guide-post,  or  any 
inscription  on  such,  erected  upon  any  highway,  is  guilty 
of  misdemeanor. 

591.  Every  person  who  maliciously  takes  down,  re- 
moves, injures,  or  obstructs  any  line  of  telegraph,  or  any 
part  thereof,  or  appurtenance  or  apparatus  connected 
therewith,  or  severs  any  wire  thereof,  is  guilty  of  a  mis- 
demeanor. 

592.  Every  person  who  shall  without  authority  of  the 
owner  or  managing  agent,  and  with  intent  to  defraud, 
take  water  from  any  canal,  ditch,  flume,  or  reservoir, 
used  for  the  purpose  of  holding  or  conveying  water  for 
manufacturing,  agricultural,  mining,  or  domestic  uses,  or 
who  shall,  without  like  authority,  raise,  lower,  or  other- 
wise disturb  any  gate  or  other  appurtenance  thereof  used 
for  the  control  or  measurement  of  water,  or  who  shall 
empty  or  place,  or  cause  to  be  emptied  or  placed  into  any 
such  canal,  ditch,  flume,  or  reservoir,  any  rubbish,  filth, 
or  obstruction  to  the  free  flow  of  the  water,  is  guilty  of 
a  misdemeanor.    [Approved  April  1st,  1878.] 
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TITLE  XIV. 

Malicious  Mischief. 

694.  Malicious  mischief  in  sreneral,  defined. 

806.  Specifications  in  following  sections  not  restrictlTe  oClart  i 
tion. 

696.  Poisoning  cattle. 

697.  Killing,  maiming,  or  tortoring  aTiimals. 
696.  Killing,  etc.,  birds  In  cemeteries. 
699.  Killing  seals.   CBepealed.] 

600.  Burning  buildings,  etc,  not  the  subject  of  arson. 

601.  Using  gunpowder,  etc.,  in  destroying  or  injuring  any  bnlldlngiu 

602.  Haliclous  injuries  to  freehold. 

603.  Limitation  upon  the  operations  of  the  preceding  section. 

604.  Injuries  to  standi!^  crops,  etc. 

605.  Bemoving,  defacing,  or  idtering  landmarks. 

606.  Destroying  or  injuring  jails. 

607.  Destroying  or  injuring  bridges,  dams,  etc. 

608.  Burning  or  injuring  rafts.   Setting  adrift  vessels. 

609.  BemoTlng  buoys  and  beacons. 

610.  Masking  or  removing  signals,  or  exhibiting  false  lights. 

611.  Obstructing  navigable  streams. 

612.  Depositing  sand,  dust,  etc.,  in  Humboldt  Baj, 

613.  Throwing  overboard  ballast,  or  obstructing  navigation. 

614.  Mooring  vessels  to  buoys. 

615.  Injuries  to  signals,  etc.,  in  United  States  survey. 

616.  Destroying  or  tearing  down  notices,  etc. 

617.  Injuring  or  destroying  written  instrument. 

618.  Opening  or  publishing  sealed  letters. 

619.  Disclosing  contents  of  telegraphic  message. 

620.  Altering  telegraphic  messages. 

621.  Opening  telegrams. 

622.  Injuring  works  of  art  or  improvements. 

623.  Destroying  works  of  literature,  etc.,  in  public  litararlet. 
S  624.   Breaking  or  obstructing  water-pipes,  etc 

S  626.   Drawing  water  from  works  after  they  have  been  dosed. 

594.  Every  person  who  maliciously  injures  or  de- 
stroy any  real  or  personal  property  not  his  own,  in  cases 
otherwise  than  such  as  are  specified  in  tills  Code,  is  guilty 
of  a  misdemeanor. 


Uoa  ba  vUUDl.-: 
---.  liioodwUIconstl 

rnnsl  b«  wUUiiUr  tad  maUclouslir  done— 1  Up.  C. 
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595.  The  specification  of  the  acts  enumerated  in  the 
following  sections  of  this  chapter  is  not  intended  to  re- 
strict or  qualify  the  interpretation  of  the  preceding  sec- 
tion. 

596.  Every  person  who  willfully  administers  any 
poison  to  an  animal,  the  property  of  another,  or  mali- 
ciously exposes  any  poisonous  substance,  with  the  intent 
that  the  same  shall  be  taken  or  swallowed  by  any  such 
animal,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  three  years,  or  in  the  county  jail  not  ex- 
ceeding one  year,  and  a  fine  not  exceeding  five  hundred 
dollars. 

Hens.— Though  hens  are  not  beasts,  yet  polsonJnflr  them  is  indict- 
able-108  Mass7304;  1  DalL  838. 

597.  Every  person  who  maliciously  kills,  maims,  or 
wounds  an  animal,  the  property  of  another,  or  who  mali- 
ciously and  cruelly  beats,  tortures  or  injures  any  animal, 
whether  belonging  to  himself  or  another,  is  guilty  of  a 
misdemeanor. 

Cruelty  to  animals.— A  public  and  scandalous  cruelty  to  anfTng-ia  13 
an  indictable  offense  distinct  from  malicious  injury  to  animals— 5 
Band.  680,  whether  Inflicted  by  the  owner  or  another— 7  Allen,  679:  2 
Cranch  C.  G.  259;  4  id.  483;  44  N.  H.  392;  23  Ga.  190;  1  Aiken,  226;  7  Law 
Reporter  N.  S.  89.  It  has  been  made  a  statutory  offense,  7  Allen,  570 ; 
48How.Pr.435;  101  Mass.  34;  113  id.  458;  22  Minn.  271;  see  111  Mass.  408; 
4  Hun,  441 ;  16  Abb.  Pr.  N.  S.  73.  Wanton  cruelty  to  animals,  whether 
his  own  or  those  of  another,  is  indictable  at  common  law— 2  Cranch 
C.  C.  259;  1  Aiken,  226;  7  Law  Reporter  N.  S.  89;  4  Cranch  C.  C.  483;  44 
N.  H.  392 ;  28  Ga.  190.   See  Pol.  Code,  §  19,  subd.  8. 

Malicious  mischief.— A  malicious  injury  to  any  beast,  which  may  be 
the  property  of  another,  is  indictable— 8  Gratt.  708:  3Yt.344;  19  Wend. 
419;  Out  see  3  Tex.  316:  6  Dana,  277;  as,  for  maliciously  di*iving  cattle 
from  their  range,  43  Tex.  467;  4  Tex.  Ct.  App.  549.  Cattle  includes 
asses- 1  Moody  G.  C.3;  cows— 5  Cowen,  258;   1  Mass.  58;  1  D  11.  335; 

?:eldings— 1  Leach,  73;  pigs— 4  Leigh,  686;  49  Miss.  331 ;  Russ.  &  R.  C.  C. 
7;  steers— 2Dev.  &B.  36;  20  Vt.  637;  hogs— 10  Iowa,  115;  21  Wall,  800;  1 
Leach,  73;  and  horses,  mares,  and  colts— 1  Dall.  335;  5  Cowen,  258;  20 
Vt.  337;  22  Mo.  452:  1  Leach,  72;  2  East  P.  C.  1076.  Tame  buffaloes 
are  not  cattle— 22  Mo.  457. 

Malicious  injury  to  animals.— A  malicious  injury  to  animals  is 
indictable-^  Cranch  C.  C.  483;  23  Ga.  190;  26  Ohio  St.  176;  6  Met.  232;  5 
Denio,  277:  44  N.  H.  392.  Maiming  or  wounding  an  animal  without 
killing  it  has  been  held  not  indictable  at  common  law— 3  Dutch.  124; 
72  nTc.  201;  2  East  P.  C.  1074;  contra,  1  Wheel.  C.  C.  ill;  but  it  is  au 
offense  at  common  law  to  shoot  or  wound  stock  found  trespassing  on 
one's  premises— 19  111.  80.  It  is  a  distinct  offense  from  the  willful  aud 
wanton  kilimg  of  animals— 7  Tex.  Ct.  App.  78;  id.  5.  That  the  cattle 
were  trespassmg  is  no  defense— 19  111.  80;  out  the  malice  may  be  uega- 
tiyed  by  showing  that  the  trespassing  animal  was  vicious  and  danger- 


ow  to<]rifeoiit-19ni.SI>:»  0&.  Gt :  6  Jones  (N.  C.)  379: 1  Cox  C.  a 
EOS.  In  mallcloiulir  wauiidiitir  a  borae  It  Is  not  necmury  to  dtots  tbs 
ma  or  aa  laacnimgiit— II  Cox  O.  O.  Ii(i  m  pcnnanent  iDiniy  miM  M 
Inflictwl-l  Ctz.  a  K.  aSiKhDonmut  add  lata  tbe  e  w^a  nnn  toA 

meat  or  nnlniliigaSbna  U  iBdloMlc— a  Boili,  li  8. 0. 1  GnraO.  S. 
Nt.  TbemvairaoiuCmiut  be  taJuBlu  Itaordliinr  Bona— Kw& 
lO.C-IIS.  BbarlDictln  nume  and  crapplno:  the  lall  ww  helil  nota 
dMgunmcnt— Cbarea  B.  O.  lli;t  canimaBuD^ib.  19:  but  dttvtntl  a 
nallTnto  Uiefrog  of  a  bone's  boot  Is  a  maiming,  nimn  If  oorable— Bun. 


598.  Every  peraoa  wlio,  nitbiu  any  pablio  cemeter? 
or  buryiDg-gronad,  kills,  wonnda,  or  trapa  any  bird,  or  de- 
Btcoya  any  bird's  nest  other  than  awatlowa'  neats,  or  la- 
moTea  any  egga  or  yoaug  biida  fiom  any  uast.  is  goilty  of 
a  misdemeanor. 

599.  That  Becttou  five  hundred  and  ninety-nine  of  tbe 
Penal  Code  is  bereby  repealed.  [In  effect  Marcb  l^th, 
1880.] 

600.  Every  person  vho  willfally  and  maliciansly 
buma  any  bridge  exceeding  in  value  fifty  dollars,  or  any 
building,  snow-shed,  or  vsasel,  not  tbe  aubject  of  arson,  or 
any  stack  of  grain  of  any  kind,  or  of  bay,  or  any  growing 
orstandinggrain.graaa,  ortree,  or  any  fence,  not  the  prop- 
erty of  such  person,  la  punishable  by  impriaonment  in  the 
State  prison  for  not  leas  thanone  nor  more  tban  ten  years. 

Bnmine.— '^here  n  landlord  bumcdsbocki  ot  com  on  tbelsod  nft^r 
tbe  eiplratlon  ol  tl10lea3e.lt  was  held  loBltclODS  mlscblet— 81  lll.4;9. 
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throws  down,  or  injures  the  whole  or  any  part  of  any 
building,  by  means  of  which  the  life  or  safety  of  a  human 
being  is  endangered,  is  guilty  of  felony. 

60Z  Every  person  who  willfully  commits  any  trespass 
by  either— 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of 
wood  or  timber  standing  or  growing  upon  the  lands  of  an« 
other;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on 
Buch  lands;  or, 

3.  Maliciously  injuring  or  severing  from  the  freehold  of 
another  anything  attached  thereto,  or  the  produce  thereof; 
or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situ- 
,  ated  within  the  limits  of  any  incorporated  city,  without 

the  license  of  the  owner  or  legal  occupant  thereof,  any 
earth,  soil,  or  stone;  or 

5.  Digging,  taking,  or  carrying  away  from  any  land  in 
any  of  the  cities  of  the  Stat6,  laid  down  on  the  map  or 
plan  of  such  city,  or  otherwise  recognized  or  established 
as  a  street,  alley,  avenue,  or  park,  without  the  license  of 
the  proper  authorities,  any  earth,  soil,  or  stone;  or, 

6.  Putting  up,  affixing,  fastening,  printing,  or  painting 
upon  any  property  belonging  to  the  State,  or  to  any  city, 
county,  town,  or  village,  or  dedicated  to  the  public,  or 
upon  any  property  of  any  person,  without  license  from 
the  owner,  any  notice,  advertisement,  or  designation  of, 
or  any  name  for  any  commodity,  whether  for  sale  or  other- 
wise, or  any  picture,  sign,  or  device  intended  to  call  atten- 
tion thereto;  or, 

7.  Entering  upon  any  lands  owned  by  any  other  per- 
son or  persons  whereon  oysters  or  other  shell-fish  are 
planted  or  growing;  or  injuring,  gathering,  or  carrying 
away  any  oysters  or  other  shell-fish  planted,  growing,  or 
being  on  any  such  lands,  whether  covered  by  water  or 
not,  without  the  license  of  the  owner  or  legal  occupant 
thereof;  or  destroying  or  removing,  or  causing  to  be  re- 
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moved  or  destroyed,  any  stakes,  marks,  fences,  or  signs 
intended  to  designate  the  boundaries  and  limits  of  any 
sucli  lands; 

—is  guilty  of  a  misdemeanor.  [In  effect  March  30th, 
1878.] 

Malicious  Injnry  to  a  freehold.— Beal  estate,  as  well  as  personal 
property,  is  protected;  so,  It  is  indictable  to  tear  down  the  roof  and 
chimney  of  a  house,  in  the  peaceable  possession  of  another-~3  Mo.  125; 
or  to  unlawfully  pull  down  a  building— 5  Allen,  2.  In  mischief  to 
buildings,  a  malicious  Intent  is  essential— 110  Mass.  401.  The  wanton 
destructionof  property  in  theday-time, clandestinely  and  maliciously 
is  a  misdemeanor— 5  Farker  Gr.  B.  A68.  Stripplnff  copper  pipes  oi 
sheeting  from  a  house  constitutes  the  olfense— Kelyng,  29.  where  a 
traveler,  refusing  to  pay  toll,  sawed  down  the  toll-gate  and  passed 
through,  it  was  malicious  mischief— 50  Ind.  281.  Breaking  windows  of 
a  house— 1  Dall.  338;  or  breaking jglass  in  the  building,  constitates  the 
offense- 11  Gush.  414 :  S.  G.  2  Lead.  G.  G.  172.  A  person  tearing  down  a 
fence  erected  on  his  land  against  his  consent  is  not  guilty  of  malicious 
mischief— 59  HL  68;  2  Green  Gr.  B.  650;  8  Leigh,  719. 

Subd,  1.  Trees  and  timber.— To  constitute  malicious  mischief  as 
to  trees  and  timber,  there  must  be  an  unlawful  entry— 6  Gray,  349.  A 
willful  and  malicious  cutting  down  of  trees  is  sufficient— Buss.  &  B. 
373;  or  any  malicious  injury  to  trees— 6  Up.  Can.  Q.  B.  213;  even  If 
grarted  on  wild  stock— 16  Ind.  230;  Buss.  &  B.  373;  so,  as  to  girdling  or 
injuring  trees  or  plants— 19  Wend.  420;  2  Browne,  (Fa.)  249:  contra,  9 
Me.  177.  But  if  a  tree  be  on  the  division  line  of  the  land,  it  is  not  ma> 
llclous  mischief  to  cut  it  down— 8  Leigh,  719.  Woods  include  a  field 
overgrown  with  brush— 5  Jones,  (N.  G.)  3. 

Injnry  to  machinery.- An  Indictment  lies  for  a  willful  and  mall- 
clous  injury  to  movables  flndimmovables—1  Dall.  335;  19  Wend.  419;  so 
machinery  is  protected,  although  a  part  of  it  be  missing— Deac.  G.  L. 
1518;  or  when  taken  to  pieces— id.  1517;  4  Car.  A  P.  449.  So  as  to 
plows  used  In  agriculture— 9  Cox  C.  G.  417;  and  manufacturing  mi^ 
terials,  and  machinery,  and  the  goods  in  process  of  manufacture,  are 
protected— 1  Moody  &  B.  549;  as  the  warp  prepared  for  carding  and 
spinning— 3  Cox  G.  G.  295;  or  the  working  tools  of  a  loom,  or  tackle 
employed  in  weaving— €  Cox  C.  G.  198;  or  a  steam-engine  tor  working 
a  mine— 9  Gar.  &  F.  241 ;  or  the  scaffold  for  raising  the  mhieral— 9  Gar. 
&  P.  234.  Injnry  to  any  material  part  of  machinery  is  indictable- 
Buss.  A  B.  452;  as  pluggmg  up  the  feed-pipe  of  a  steam-engine— 10  Cox 
C. G.  146. 

603.  The  following  acts  do  not  constitute  a  public 
offense,  within  the  meaning  of  the  preceding  section : 

1.  Gathering  pitch  from  trees  on  the  public  lands  of  the 
State  or  United  States,  unless  the  bark  from  such  trees  is 
removed  for  more  than  one-eighth  of  their  circumference, 
or  cut  made  more  than  three  inches  in  depth  into  the 
wood  thereof ; 

2.  Cutting  trees  upon  the  public  lands  of  tne  State  or 
United  States,  in  good  faith  for  the  purpose  of  manufac- 
turing the  same  into  lumber  or  firewood,  or  preparing 
such  lands  for  agricultural  or  mining  purposes; 
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— aoless  such  acts  are  committed  upon  swamp  and  oyer- 
flowed,  tide,  salt  marsh,  or  school  lands  belonging  to  the 
State,  or  within  the  limits  of  the  lands  granted  by  the 
United  States  to  this  State  by  Act  of  Congress  of  June 
thirteenth,  eighteen  hundred  and  sixty-four,  relating  to 
the  Yosemite  Valley  and  Mariposa  Big  Tree  Grove. 

The  Yosemite  Valley  grant  was  not  in  the  natnre  of  a  trost— 6  Pac. 
Coast  L.  J.  106.  It  was  a  dedication  to  public  use,  brought  about  by 
the  combined  action  of  the  Federal  and  State  governments— Id. 

604.  Every  person  who  maliciously  injures  or  destroys 
any  standing  crops,  grain,  cultivated  fruits  or  vegetables, 
the  property  of  another,  in  any  case  for  which  a  punish- 
ment is  not  otherwise  prescribed  by  this  Code,  is  guilty  of 
a  misdemeanor. 

605.  Every  person  who  either — 

1.  Maliciously  removes  any  monument  erected  for  the 
purpose  of  designating  any  point  in  the  boundary  of  any 
lot  or  tract  of  laud,  or  a  place  where  a  subaqueous  tele- 
graph cable  lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any 
such  monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon 

which  any  such  marks  have  been  made  for  such  purpose, 

with  intent  to  destroy  such  marks; 

—is  guilty  of  a  misdemeanor. 
Landmarks— see  2  Halst.  426;  8  Leigh,  719. 

606.  Every  person  who  willfully  and  intentionally 
breaks  down,  pulls  down,  or  otherwise  destroys  or  injures 
any  public  jail  or  other  place  of  confinement,  is  punisha- 
ble by  fine  not  exceeding  ten  thousand  dollars,  and  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years. 

607.  Every  person  who  willfully  and  maliciously  cuts, 
breaks,  injures,  or  destroys  any  bridge,  dam,  canal,  flume, 
aqueduct,  levee,  embankment,  reservoir,  or  other  struc- 
ture erected  to  create  hydraulic  power,  or  to  drain  or  re- 
claim any  swamp  and  overflowed  tide  or  marsh  land,  or 
to  store  or  conduct  water  for  mining,  manufacturing,  reo> 
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lamation,  or  agricultural  purposes,  or  for  the  supply  of 
the  inhabitants  of  any  city  or  town,  or  any  embankment 
necessary  to  the  same,  or  either  of  them,  or  willfully  or 
maliciously  makes  or  causes  to  be  made,  any  aperture  in 
such  dam,  canal,  flume,  aqueduct,,  reservoir,  embank- 
ment, levee,  or  structure,  with  intent  to  injure  or  destroy 
the  same;  or  draws  up,  cuts,  or  injures  any  piles  fixed  in 
the  ground  for  the  purpose  of  securing  any  sea-bank,  or 
sea-walls,  or  any  dock,  quay,  or  jetty,  lock  or  sea-wall : 
or  who,  between  the  first  day  of  October  and  the  fif  teenili 
day  of  April  of  each  year,  plows  up  or  loosens  the  soil  in 
the  bed  or  on  the  sides  of  any  natural  water-course  o? 
channel,  without  removing  such  soil  within  twenty-four 
hours  from  such  water-course  or  channel;  or  who,  be« 
tween  the  fifteenth  day  of  April  and  the  first  day  of  Octo« 
ber  of  each  year,  shall  plow  up  or  loosen  the  soil  in  the 
bed  or  on  the  sides  of  such  natural  water-course  or  chan- 
nel, and  shall  not  remove  therefrom  the  soil  so  plowed  up 
or  loosened  before  the  first  day  of  October  next  thereafter, 
is  guilty  of  a  misdemeanor,  and  upon  conviction,  punish- 
able by  a  fine  not  less  than  one  hundred  dollars  and  not 
exceeding  one  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  by  both ;  pro- 
videdf  that  nothing  in  this  section  shall  be  construed  so  as 
to  in  any  manner  prohibit  any  person  from  digging  or  re- 
moving soil  from  any  such  water-course  or  channel,  for 
the  purpose  of  mining.     [In  effect  April  12th,  1880.] 

The  Act  of  April  12th,  1880,  amended  this  section  by  making  the 
offense  punishable  as  a  mlsdemeauor<-6  Pac.  Coast  L.  J.  727;  but,  not- 
wltbstaudlnff  the  repeal  of  the  punishment,  a  prosecution  for  a  felony 
committed  before  tne  repeal  could  be  maintained,  according  to  S  329 
of  the  Political  Code,  but  l>y  indictment,  not  information-^  Pac.  Coast 
L.  J.  727. 

608.  Every  person  who  willfully  and  maliciously 
bums,  injures,  or  destroys  any  pile  or  raft  of  wood,  plank, 
boards,  or  other  lumber,  or  any  part  thereof,  or  cuts  loose 
or  sets  adrift  any  such  raft  or  part  thereof,  or  cuts,  breaks, 
injures,  sinks,  or  sets  adrift  any  vessel,  the  property  of  an- 
other, Is  punishable  by  fine  not  exceeding  five  hundred 

PEir.  CODB.— ss. 
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dollars,  or  by  imprisonment  in  the  county  Jail  not  exceed- 
ing six  months. 
Malicionslf  breaking  np  a  boat— 19  Wend.  420. 

609.  Erery  person  who  willfully  removes  any  buoy 
or  beacon,  placed  in  any  waters  within  this  State  by  law- 
ful authority,  is  guilty  of  a  misdemeanor. 

610.  Every  person  who  unlawfully  masks,  alters,  or 
removes  any  light  or  signal,  or  willfully  exhibits  any 
light  or  signal,  with  intent  to  bring  any  vessel  into  dan- 
ger, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  three  nor  more  than  ten  years. 

611.  Every  person  who  unlawfully  obstructs  the  nav- 
igation of  any  navigable  stream,  is  guilty  of  a  misde- 
meanor. 

612.  Every  person  who  throws,  deposits,  or  permits 
another  in  his  employ  to  throw  or  deposit,  any  sawdust, 
slabs  or  refuse  lumber,  in  any  place  where  it  may  be 
carried  or  fall  into  the  waters  of  Humboldt  Bay,  without 
first  having  constructed  piers,  bulkheads,  dams,  or  other 
contrivances,  approved  by  the  Board  of  Supervisors  of 
Humboldt  County,  to  prevent  the  same  from  escaping 
into  the  channels  of  such  bay,  is  guilty  of  a  misdemeanor. 

613.  Every  person  who>  within  the  anchorage  of  any 
port,  harbor,  or  cove  of  this  State,  into  which  vessels  may 
enter  for  the  purpose  of  receiving  or  discharging  cargo, 
throws  overboard  from  any  vessel  the  ballast,  or  any  part 
thereof,  or  who  otherwise  places  or  causes  to  be  placed 
in  such  port,  harbor,  or  cove,  any  obstructions  to  the  nav- 
igation thereof,  is  guilty  of  a  misdemeanor. 

614.  Every  person  mooring  any  vessel  to  or  hanging 
on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  com- 
petent authority  in  any  navigable  waters  of  this  State,  is 
guilty  of  a  misdemeanor. 

615.  Every  person  who  willfully  injures,  defaces,  or 
removes  any  signal,  monument,  building,  or  appurtenance 
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thereto,  placed,  erected,  or  used  by  persons  engaged  in 
the  United  States  Coast  Survey,  is  guilty  of  a  misde* 
meaner. 

616.  Every  person  who  intentionally  defaces,  obIiter« 
ates,  tears  down,  or  destroys  any  copy  or  transcript,  or 
extract  from  or  of  any  law  of  the  United  States  or  of  this 
State,  or  any  proclamation,  advertisement,  or  notification 
set  up  at  any  place  in  this  State,  by  authority  of  any  law 
of  the  United  States  or  of  this  State,  or  by  order  of  any 
court,  before  the  expiration  of  the  time  for  which  the 
same  was  to  remain  set  up,  is  punishable  by  fine  not  less 
than  twenty  nor  more  than  one  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  more  than  one  month. 

Tearing  down  adyertdsements  and  not  putting  them  np  again  ia 
within  the  statute— Addis.  2<>7;  66  lU.  210. 

617.  Every  person  who  maliciously  mutilates,  tears, 
defaces,  obliterates,  or  destroys  any  written  instrument, 
the  property  of  another,  the  false  making  of  which  would 
be  forgery,  is  punishable  by  imprisonment  in  the  State 
prison  for  not  less  than  one  nor  more  than  five  years. 

Malicioua  destmction  of  records  of  a  poiice  court-'22  Up.  Can.  C. 
P.  246. 

618.  Every  person  who  willfully  opens  or  reads,  or 
causes  to  be  read,  any  sealed  letter  not  addressed  to  him- 
self, without  being  authorized  so  to  do,  either  by  the 
writer  of  such  letter  or  by  the  person  to  whom  it  is  ad- 
dressed, and  every  person  who,  without  the  like  author- 
ity, publishes  any  of  the  contents  of  such  letter,  knowing 
the  same  to  have  been  unlawfully  opened,  is  guilty  of  a 
misdemeanor. 

619.  Every  person  who  willfully  discloses  the  contents 
of  a  telegraphic  message,  or  any  part  thereof,  addressed 
to  another  person,  without  the  permission  of  such  person, 
unless  directed  so  to  do  by  the  lawful  order  of  a  court,  is 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dollars, 
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or  by  both  fine  and  imprisonment.    [Approved  April  IStli, 
1880.] 

620.  Every  person  who  willfully  alters  the  purport, 
effect,  or  meaning  of  a  telegraphic  message  to  the  injury 
of  another,  is  punishable  as  provided  in  the  preceding 
section. 

621.  Every  person  not  connected  with  any  telegraph 
office  who,  without  the  authority  or  consent  of  the  person 
to  whom  the  same  may  be  directed,  willfully  opens  any 
sealed  envelope  inclosing  a  telegraphic  message  and  ad- 
dressed to  any  other  person,  with  the  purpose  of  learning 
the  contents  of  such  message,  or  who  fraudulently  repre- 
sents any  other  person  and  thereby  procures  to  be  de- 
livered to  himself  any  telegraphic  message  addressed  to 
such  other  person,  with  the  intent  to  use,  destroy,  or 
detain  the  same  from  the  person  or  persons  entitled  to 
receive  such  message,  is  punishable  as  provided  in  section 
six  hundred  and  nineteen. 

622.  Every  person,  not  the  owner  thereof,  who  will- 
fully injures,  disfigures,  or  destroys  any  monument,  work 
of  art,  or  useful  or  ornamental  improvement  within  the 
limits  of  any  village,  town,  or  city,  or  any  shade  tree  or 
ornamental  plant  growing  therein,  whether  situated  upon 
private  ground  or  on  any  street,  sidewalk,  or  public  park 
or  place,  is  guilty  of  a  misdemeanor. 

623.  Every  person  who  maliciously  cuts,  tears,  de- 
faces, breaks,  or  injures  any  book,  map,  chart,  picture, 
engraving,  statue,  coin,  model,  apparatus,  or  other  work 
of  literature,  art,  or  mechanics,  or  object  of  curiosity,  de- 
posited in  any  public  library,  gallery,  museum,  collection, 
fair,  or  exhibition,  is  guilty  of  felony. 

624.  Every  person  who  willfully  breaks,  digs  up, 
obstructs,  or  injures  any  pipe  or  main  for  conducting  gas 
or  water,  or  any  works  erected  for  supplying  buildings 
with  gas  or  water,  or  any  appurtenances  or  appendages 
therewith  connected,  is  guilty  of  a  misdemeanor. 
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625.  Every  person  who,  with  intent  to  defrand  or  in- 
jure, opens  or  causes  to  be  opened,  or  draws  water  from 
any  stop-cock  or  faucet  by  which  the  flow  of  water  is 
controlled,  after  having  been  notified  that  the  same  ha* 
been  closed  or  shut  for  specific  cause,  by  order  of  coo^ 
petent  authority,  is  guilty  of  a  misdemeanor. 
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TITLE  XV. 

Miscellaneoas  Crimes. 

Chap.  I.   Violation  of  thb  laws  fob  thb  fbbsbbya* 
TioN  of  Gamb  and  Fish,  §§  G26-S7. 
IL   Of  othbr  and  Misgellanbous  Offbnsbs,  §§ 
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CHAPTER  I. 

VIOULTION  OF  THE  LAWS  FOR  IHE  PRJBSEBVATION  OF 

GAME  AND   FISH. 

§  626.  Destruction  of  grouse,  ducks,  etc.,  when  prohibited. 

§  627.  Repealed. 

§  628.  Destruction  of  elk,  etc.,  repealed. 

§629.  Having  game  in  possession,  repealed. 

§  630.  Use  of  phosphorus  on  laud  in  certain  counties. 

S  631.  Quail,  partridge,  or  grouse. 

§  632.  Taking  trout  by  nets,  etc.,  prohibited. 

§  633.  Limit  of  time  for  taking  trout. 

§  634.  Taking  salmon,  when  prohibited. 

§  635.  Use  of  ezplosivo  substances  in  fishing  prohibited. 

S  636.  Permanent  contrivances  for  catching. 

§  637.  Fishways  and  ladders,  penalties  for  not  keeping. 

626.  Every  person  who,  in  the  State  of  California,  be- 
tween the  first  day  of  March  and  the  tenth  day  of  Septem- 
ber in  each  year,  hunts,  pursues,  takes,  kills,  or  destroys 
quail,  partridges,  or  grouse,  or  rail ,  is  guilty  of  a  misde- 
meanor. Every  person  who,  in  any  of  the  counties  of 
this  State,  at  any  time  takes,  gathers,  or  destroys  the  eggs 
of  any  quail,  partridge,  or  grouse,  is  guilty  of  a  misde- 
meanor. Every  person  who,  in  this  State,  between  the 
first  day  of  January  and  the  first  day  of  June  in  each 
year,  hunts,  pursues,  takes,  kills,  or  destroys  doves,  is 
guilty  of  a  misdemeanor.  Every  person  who,  between 
the  fifteenth  day  of  December  in  each  year  and  the  first 
day  of  July  in  the  following  year,  hunts,  pursues,  takes, 
kills,  or  destroys  any  male  antelope,  deer,  or  buck,  is 
guilty  of  a  misdemeanor.  Any  person  in  the  State  of 
California  who  has  in  his  possession  any  hides  or  any 
skins  of  any  deer,  elk,  antelope,  or  mountain  sheep,  kill- 
ed between  the  fifteenth  day  of  December  and  the  first 
day  of  July,  is  guilty  of  a  misdemeanor.    Every  person 
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who  shall  at  any  time  in  the  State  of  California,  hunt^ 
pursue,  take,  kill,  or  destroy  any  female  antelope,  elk, 
mountain  sheep,  female  deer,  or  doe,  shall  be  guilty  of  a 
misdemeanor.  Every  person  who  shall  at  any  time  hunt, 
pursue,  take,  kill,  or  destroy  any  spotted  fawn,  is  guilty  of 
a  misdemeanor.  Every  person  who  shall  take,  kill,  or  de- 
stroy any  of  the  animals  mentioned  in  this  section  at  any 
time,  unless  the  carcass  of  such  animal  is  used  or  preserv- 
ed by  the  person  taking  or  slaying  it,  or  is  sold  for  food, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  buy, 
sell,  offer  or  expose  for  sale,  transport,  or  have  in  his 
possession,  any  deer  or  deerskin  or  hide  from  which  evi- 
dence of  sex  has  been  removed,  or  any  of  the  aforesaid 
game,  at  a  time  when  it  is  unlawful  to  kill  the  same,  as 
provided  by  this  and  subsequent  sections,  is  guilty  of  a 
misdemeanor.    [In  effect  March  24th,  1887.] 

627.  Section  number  six  hundred  and  twenty-seven 
of  the  Penal  Code  of  California  is  hereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  1st,  1883.] 

628.  Section  number  six  hundred  and  twenty-eight 
of  the  P^nal  Code  of  California  is  hereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  1st,  1883.] 

629.  Section  number  six  hundred  and  twenty-nine 
of  the  Penal  Code  of  California  is  hereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  Ist,  1883.] 

630.  Every  person  who,  in  the  counties  of  Santa  Clara, 
Contra  Costa,  San  Joaquin,  Santa  Cruz,  or  San  Mateo, 
uses  or  distributes  phosphorus  upon  any  land  or  ground 
between  the  first  day  of  March  and  the  Urst  day  of  No- 
vember in  any  year,  is  guilty  of  a  misdemeanor. 

631.  Every  person  who  shall  at  any  time  net  or  pound 
any  quail,  partridge,  or  grouse,  and  every  person  who 
shall  sell,  buy,  transport,  or  giveaway,  or  offer  or  expose 
for  sale  or  have  in  his  possession,  any  quail,  partridge,  or 
grouse  that  has  been  snared,  captured,  or  taken  in  or  by 
any  means  of  any  net  or  pound,  is  guilty  of  a  misdemeanor. 
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Proof  of  possession  of  any  quail,  partridge,  or  grouse 
Tvrhich  shall  not  show  evidence  of  having  been  taken  by 
means  other  than  a  net  or  pound,  shall  be  prima  facie 
evidence,  in  any  prosecution  for  a  violation  of  the  provis- 
ions of  this  section,  that  the  person  in  whose  possession 
such  quail,  partridge  or  grouse  is  found,  took,  killed,  or 
destroyed  the  same  by  means  of  a  net  or  pound.  [Ap- 
proved March  24th,  1887.] 

632.  Every  person  who,  in  the  State  of  California,  at 
any  time  takes  or  catches  any  trout  except  with  hook 
and  line,  is  guilty  of  misdemeanor.  Any  person  or  per- 
sons who  shall  at  any  time  take,  procure,  or  destroy  any 
fish  of  any  kind  by  means  of  explosives,  is  guilty  of  a 
misdemeanor.  [Approved  March  9th,  1883.  In  effect 
July  1st,  1883.  J 

633.  Every  person  who  takes,  catches,  or  kills  any 
speckled  trout,  brook  or  salmon  trout,  or  any  variety  of 
trout,  between  the  first  day  of  November  and  the  first 
day  of  April  in  the  following  year,  is  guilty  of  a  misde- 
meanor.   [In  effect  March  30th,  1878.] 

634.  Every  person  who,  between  the  thirty-first  day  of 
August  and  the  first  day  of  October  of  each  year,  takes  or 
catches,  buys,  sells,  or  has  in  his  possession,  any  fresh 
salmon,  is  guilty  of  a  misdemeanor.  Every  person  who 
shall  set  or  draw,  or  assist  in  setting  or  drawing,  any  net 
or  seine  for  the  purpose  of  taking  or  catching  salmon  or 
shad  in  any  of  the  public  waters  of  this  State,  at  any  time 
between  sunrise  of  each  Saturday  and  sunset  of  the  follow- 
ing Sunday,  is  guilty  of  a  misdemeanor.  Every  person 
who  shall,  for  the  purpose  of  catching  shad  or  salmon,  in 
any  public  waters  of  this  State,  fish  with  or  use  any  seine 
or  net,  the  meshes  when  drawn  closely  together  and 
measured,  inside  the  knot,  less  than  seven  and  one-half 
inches  in  length,  is  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  not  leas  than  one  hundred  dollars, 
or  in  default,  not  less  than  one  hundred  days  in  the  coun- 
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ty  jail.  One-half  of  all  moneys  collected  for  fines  for  vio- 
lation of  the  provisions  of  this  chapter  shall  be  paid  to  the 
informer,  one-quarter  to  the  District  Attorney  of  the  coun- 
ty in  which  the  action  is  tried,  and  one-quarter  shall  :be 
paid  into  the  Fish  Commission  Fund;  all  other  costs  shall 
be  charged  and  collected  from  the  county  in  which  the 
action  is  prosecuted.  Nothing  in  this  chapter  shall  pro- 
hibit the  United  States  Fish  Commissioners,  or  the  Fish 
Commissioners  of  this  State,  from  taking  such  fish  as  they 
deem  necessary  for  the  purpose  of  artificial  hatching,  at 
all  times.     [Approved  March  12th,  1885.] 

635.  Every  person  who  places  or  allows  to  pass  into 
any  of  the  waters  of  this  State  any  lime,  gas,  tar,  cocculus 
indicus,  sawdust,  or  any  substance  deleterious  to  fish,  is 
guilty  of  a  misdemeanor.  And  every  person  who  uses 
any  poisonous  or  explosive  substances  for  the  purpose 
of  taking  or  destroying  fish,  is  guilty  of  a  misdemeanor. 
Any  person  who  shall  catch,  take,  or  carry  away  any 
trout,  or  other  fish,  from  any  stream,  pond,  or  reservoir 
belonging  to  any  person  or  corporation,  without  the 
consent  of  the  owner  thereof,  which  stream,  pond,  or 
reservoir  has  been  stocked  with  fish  by  hatching  therein 
^SS^  ^r  spawn,  or  by  placing  the  same  therein,  is  guilty 
of  a  misdemeanor.  [Approved  March  4th.  In  effect 
September  1st,  18«9.] 

636.  Every  person  who  shall  set,  use,  or  continue,  or 
who  shall  assist  in  setting,  using,  or  continuing  any 
pound,  weir,  set  net,  trap,  or  any  other  fixed  or  permanent 
contrivance  for  catching  fish  in  the  waters  of  this  State, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  cast, 
extend,  or  set  any  seine,  or  net  of  any  kind,  for  the  catch- 
ing of,  in  any  river,  stream,  or  slough  of  this  State,  which 
shall  extend  more  than  one-third  across  the  width  of  said 
river,  stream,  or  slough,  at  the  time  and  place  of  such 
fishing,  is  guilty  of  a  misdemeanor.  Every  person  who 
Bhall  cast,  extend,  set,  use,  or  continue,  or  who  shall 
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assist  in  casting,  extending,  using,  or  continuing  "  Chinese 
sturgeon  lines,"  or  "  Chinese  shrimp  or  bag  nets,"  or  lines 
or  nets  of  similar  character,  for  the  catchinff  of  fish  in  the 
waters  of  this  State,  is  guilty  of  a  misdemeanor.  Every 
person  who,  by  seine  or  any  other  means,  shall  catch  the 
young  fi.sh  of  any  species,  and  who  shall  not  return  the  same 
to  the  water  immediately  and  alive,  or  who  shall  sell,  or  offer 
for  sale,  any  such  fish,  fre&h  or  dried,  is  guilty  of  a  misde- 
meanor. Every  person  convicted  of  a  violation  of  any  of 
the  provisions  of  this  chapter  shall  be  punished  by  fine  of 
not  less  than  fifty  dollars,  and  not  more  than  three  hun- 
dred dollars,  or  imprisonment  in  the  county  jail  of  the 
county  where  the  offense  was  committed,  for  not  less  than 
thirty  days  nor  more  than  six  months,  or  by  both  such 
fine  and  imprisonment.  One-third  of  all  moneys  collected 
for  fines  for  violation  of  the  provisions  of  this  chapter  to  be 
paid  to  informer,  one-third  to  the  District  Attorney  of  the 
county  in  which  the  action  is  prosecuted, and  one-third  to  the 
Fish  Commissioners  of  the  State  of  California.  Nothing 
in  this  chapter  shall  be  construed  to  prohibit  the  United 
States  Fish  Commissioners  or  the  Fish  Commissioners  of 
the  State  of  California,  from  taking  such  fish  as  they  shall 
deem  necessary  for  the  purpose  of  artificial  hatchery,  nor 
at  any  time.  It  shall  not  be  lawful  for  any  person  to  buy 
or  sell,  or  offer  or  expose  for  sale,  within  this  State,  any 
kind  of  trout  (except  brook  trout)  less  than  eight  inches 
in  length.  Any  person  violating  any  of  the  provisions  of 
this  section  is  guilty  of  a  misdemeanor.  The  Board  of 
Supervisors  of  the  several  counties  of  this  State  are 
authorized  by  ordinance,  duly  passed  and  published,  to 
change  the  beginning  or  ending  of  the  close  season  named 
in  section  six  hundred  and  twenty-six  of  this  Code,  so  as 
to  make  the  same  conform  to  the  needs  of  their  respective 
counties,  whenever,  in  their  judgment,  they  deem  the 
same  advisable.     [In  effect  March  24th,  1887.] 

637.    Every  owner  of  a  dam  or  other  obstruction  in  the 
waters  of  this  State,  who,  after  being  requested  by  the 
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Fish  CommissionerH  so  to  do,  fails  to  construct  and  keep 
in  repair  sufficient  fishways  or  ladders  on  such  dam  or  ob* 
struction,  is  guilty  of  a  misdemeanor. 


CHAPTER  n. 

OF  OTHER  AND  MISCELLANEOUS  OFFENSES. 

§  638.  Neglect  or  postponement  of  telegraphic  messages. 

§  639.   Employ^  using  information  from  messages. 

§  640.   Clandestinely  learning  the  contents  of  a  telegram. 

S  641.    Bribing  telegraph  operator. 

§  642.   Collecting  tolls,  etc.,  at  San  Francisco,  without  authority. 

§  643.   Violations  of  police  regulations  of  San  Francisco  harhor. 

§  644.   Enticing  seamen  to  desert. 

§  645.   Harboring  deserting  seamen. 

§  646.   Aiding  apprentices  to  run  away  or  harboring  them. 

§647.   Vagrants. 

§  648.    Issuing  or  circulating  paper  money. 

§  649.   Officers  of  fire  department  Issuing  false  certificates. 

§  650.   Sending  letters  threatening  to  expose  another. 

S  651.   Requiring  apprentices  to  work  more  than  eight  hours. 

§  652.   National  Guard  failure  to  attend  parade,  obey  orders,  etc. 

§  653.   Member  of  National  Guard,  insubordination  of . 

8  654.   Abuse  of  school  teachers. 

638.  Every  agent,  operator,  or  employ<^  of  any  tele- 
graph office,  who  willfully  refuses  or  neglects  to  send  any 
message  received  at  such  office  for  transmission,  or  willful- 
ly postpones  the  same  out  of  its  order,  or  willfully  refuses 
or  neglects  to  deliver  any  message  received  by  telegraph, 
is  guilty  of  a  misdemeanor.  Nothing  herein  contained 
shall  he  construed  to  require  any  message  to  be  received, 
transmitted,  or  delivered,  unless  the  charges  thereon 
have  been  paid  or  tendered,  nor  to  require  the  sending, 
receiving,  or  delivery  of  any  message  counseling,  aiding, 
abetting,  or  encouraging  treason  against  the  government 
of  the  United  States  or  of  this  State,  or  other  resistance  to 
the  lawful  authority,  or  any  message  calculated  to  further 
any  fraudulent  plan  or  purpose,  or  to  instigate  or  en- 
courage the  perpetration  of  any  unlawful  act,  or  to  faciJ- 
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itate    the    escape  of  any  criminal  or  person  aocnsed  of 
crime. 
See  Civ.  Code.  SS  2161.  2162.  2207. 

639.  Every  agent,  operator,  or  employ^  of  any  tele- 
graph office,  who  in  any  way  nses  or  appropriates  any  in- 
formation derived  by  him  from  any  private  mesbage  pass- 
ing through  his  hands,  and  addressed  to  any  other  person, 
or  in  any  other  manner  acquired  by  him  by  reason  of  his 
trust  as  such  agent,  operator,  or  employ^,  or  trades  or 
speculates  upon  any  such  infornnation  so  obtained,  or  in 
any  manner  turns,  or  attempts  to  turn,  the  same  to  his 
own  account,  profit,  or  advantage,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years,  or 
by  imprisonment  in  the  county  jail  not  exceeding  one 
jear,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by 
both  such  fine  and  imprisonment, 

640.  Every  person  who,  by  means  of  any  machine,  in- 
strument, or  contrivance,  or  in  any  other  manner,  will- 
lully  and  fraudulently  reads,  or  attempts  to  read,  any 
message,  or  to  learn  the  contents  thereof,  whilst  the  same 
is  being  sent  over  any  telegraph  line,  or  willfully  and 
fraudulently,  or  clandestinely,  learns  or  attempts  to  learn 
the  contents  or  meaning  of  any  message,  while  the  same 
is  in  any  telegraph  office,  or  is  being  received  thereat  or 
sent  therefrom,  or  who  uses  or  attempts  to  use,  or  com- 
municates to  others,  any  information  so  obtained,  is  pun- 
ishable as  provided  in  section  six  hundred  and  thirty- 
nine. 

641.  Every  person  who,  by  the  payment  or  promise  of 
any  bribe,  inducement,  or  reward,  procures  or  attempts 
to  procure  any  telegraph  agent,  operator,  or  employ^  to 
disclose  any  private  message,  or  the  contents,  purport, 
substance,  or  meaning  thereof,  or  offers  to  any  such  agent, 
operator,  or  employ^  any  bribe,  compensation,  or  reward 
for  the  disclosure  of  any  private  information  received  by 
him  by  reason  of  his  trust  as  such  agent,  operator,  or  em- 
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ploy^y  or  uses  or  attempts  to  use  any  such  information  so 
obtained,  is  punishable  as  provided  in  section  six  hundred 
and  thirty-nine. 

642.  Every  person  who  collects  any  toll,  wharfage,  or 
dockage,  or  lands,  ships,  or  removes  any  property  upon  or 
from  any  portion  of  the  water  front  of  San  Francisco,  or 
from  or  upon  any  of  the  wharves,  piers,  or  landings  un- 
der the  control  of  the  Board  of  State  Harbor  Commission- 
ers, without  being  by  such  board  authorized  so  to  do,  is 
guilty  of  a  misdemeanor. 

See  Pol.  Code,  §S  2524,  subd.  6;  2527, 2539, 2540. 

643.  Every  person  who  violates  any  of  the  provisions 
of  the  laws  of  this  State  relating  to  sailor  boarding-houses 
and  shipping-offices  in  San  Francisco,  or  who  receives 
any  gratuity  or  reward  other  than  as  therein  provided,  for 
the  performance  of  any  services  under  a  license  issued 
pursuant  to  the  provisions  of  such  laws,  is  guilty  of  a 
misdemeanor. 

See  FoL  Code,  §S  2583-2607. 

644.  Every  person  who  entices  seamen  to  desert  from 
any  vessel  lying  in  the  waters  of  this  State,  and  on  board 
of  which  they  have  shipped  for  a  term  or  voyage  unex- 
pired at  the  time  of  such  enticement,  is  guilty  of  a  misde- 
meanor. 

See  PoL  Code,  S  2602. 

645.  Every  person  who  harbors  or  secretes  any  sea- 
man, knowing  him  to  be  shipped,  and  with  a  view  to  per- 
suade or  enable  him  to  desert,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  §§  2603, 2607. 

646.  Every  person  who  willfully  and  knowingly  aids, 
assists,  or  encourages  to  run  away,  or  who  harbors  or 
conceals  any  person  bound  or  held  to  service  or  labor,  is 
guilty  of  a  misdemeanor. 

See  Cly.  Code,  §  264. 

647.  Every  person  (except  a  California  Indian)  with- 
out visible  means  of  living,  who  has  the  physical  ability 
to  work,  and  who  does  not  for  the  space  of  ten  days  seek 


employment,  uor  labor  trhea  employmeiit  ia  offered  him; 
every  bealtbf  beggar  who  solicits  alms  (lb  a  baeinesa; 
every  peison  who  roams  about  from  place  to  place  wltb* 
out  any  lawful  liuBiiiess;  every  Idle  or  dissolute  person, 
or  associate  of  known  tbieves,  who  wandeia  about  tbe 
streets  at  late  or  utmaual  hours  of  the  night,  or  who  lodges 
in  any  bain,  slied,  shop,  outhouse,  vessel,  ot  place  other 
than  Bucl^as  is  kept  foi  lodging  purposes,  witboat  the 
peimlssion  of  the  owner  or  party  entitled  to  the  posses- 
sion thereof  J  every  lewd  and  dissolute  person,  who  lives 
in  and  about  honses  of  Ill-fame,  and  every  common  pros- 
titute and  common  drunkard,  la  a  vagrant,  and  punish- 
able by  imprisonment  in  tbe  county  jail  not  exceedins 


648.  Every  person  who  makes,  issues,  or  puts  In  clr- 
cntation  any  bill,  check,  ticket,  certificate,  promissory 
note,  or  tbe  paper  of  any  bank,  to  circulate  as  money,  ex- 
cept as  authorized  by  tbe  laws  of  the  United  States,  for 
tbe  fiist  offense  is  guilty  of  a  misdemeanor,  and  foi  each 
and  every  sabsequeoi  oSeose  is  guilty  of  felony. 

Seejwjf.S  «Hi  Cl>.Cade,i35d.    SaeCDiut.G3l.aTClT.su. 

649.  Every  officer  of  a  fire  department  who  willfully 
issues,  or  causes  to  be  issued,  auy  certificate  of  exemp- 
tion to  a  person  not  entitled  thereto,  is  guilty  of  a  mis> 
demeaooi. 
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650.  Every  person  who  knowingly  and  willfully  sends 
or  delivers  to  another  any  letter  or  writing,  whether  sub- 
scribed or  not,  threatening  to  accuse  him  or  another  of  a 
crime,  or  to  expose  or.  publish  any  of  his  failings  or  in- 
firmities, is  guilty  of  a  misdemeanor. 

See  ante,  S  523. 

651.  Every  person  having  a  minor  child  under  his 
control,  either  as  a  ward  or  an  apprentice,  who^  except  in 
vinicultural  or  horticultural  pursuits,  or  in  domestic  or 
household  occupations,  requires  such  child  to  labor  more 
than  eight  hours  In  any  one  day,  is  guilty  of  a  misde- 
meanor. 

See  Stat.  1872. 

652.  Every  commissioned  officer  of  the  National 
Guard,  who  willfully  fails  to  attend  any  parade  or  en- 
campment, and  every  member  of  the  National  Guard 
who  neglects  or  refuses  to  obey  the  lawful  command  of 
his  superior  on  any  day  of  parade  or  encampment,  or  to 
perform  such  military  duty  as  may  be  lawfully  required 
of  him,  is  punishable  by  a  fine  of  not  less  than  five  nor 
more  than  one  hundred  dollars. 

See  Pol.  Code,  §§  1930, 2018-2030. 

653.  Every  member  of  the  National  Guard  who,  when 
duly  notified,  fails  to  appear  at  a  parade,  or  who  disobeys 
any  lawful  order,  or  who  uses  disrespectful  language  to- 
wards his  superior,  or  who  commits  any  act  of  insubor- 
dination, is  guilty  of  a  misdemeanor. 

654.  Every  parent,  guardian,  or  other  person,  who  up* 
braids,  Insults,  or  abuses  any  teacher  of  the  public  schools, 
in  the  presence  or  hearing  of  a  pupil  thereof,  is  guilty  of  a 
misdemeanor.  [Approved  March  30th,  in  effect  July  1st, 
1874.] 
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TITLE  XVI. 

Qeneral,  Provisions. 

S  654.  Acts  made  punishable  by  different  provisions  of  this  Code. 

S  655.  Acts  pmUsbable  under  foreign  law. 

S  656.  Foreign  conviction  or  acqulttaL 

S  657.  Contempts,  how  punishable. 

S  658.  Mitigation  of  punishment  in  certain  cases. 

S  659.  Aiding  in  misdemeanor. 

S  660.  Sending  letters,  when  deemed  complete. 

S  661.  Bemoval  from  office  for  neglect  of  official  duty. 

a  662.  Omission  to  perform  duty,  when  punishable. 

8  663.  Attempts  to  commit  crimes,  when  punishable. 

S  664.  Attempts  to  commit  crimes,  how  punishable. 

S  665.  Restrictions  upon  the  preceding  sections. 

S  666.  Second  offense,  how  punished  after  conviction  of  former  of- 
fense. 

S  667.  Second  offenses,  how  punished  after  conviction  of  attempt  to 
commit  a  State  prison  offense. 

S  668.  Foreign  conviction  for  former  offense. 

S  669.  Second  term  of  Imprisonment,  when  to  commence. 

S  670.  When  term  of  imprisonment  commences,  eto. 

i  671.  Imprisonment  for  life. 

S  672.  Fine  may  be  added  to  Imprisonment. 

S  673.  Civil  rights  of  convict  suspended. 

S  674.  Clvfl  death. 

S  675.  Limitations  on  two  preceding  sections. 

S  676.  Person  of  convict  protected. 

S  677.  Forfeitures. 

S  678.  Valuation  In  gold  coin. 

654.  An  act  or  omission  which  is  made  punishable  in 
different  ways  by  different  provisions  of  this  Code,  may 
be  punished  under  either  of  such  provisions,  but  in  no 
case  can  it  be  punished  under  more  than  one;  an  acquit- 
tal or  conviction  and  sentence  under  either  one  bars  a 
prosecution  for  the  same  act  or  omission  under  any  other. 
In  the  cases  specified  in  sections  six  hundred  and  forty- 
eight,  six  hundred  and  sixty-seven,  and  six  hundred  and 
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sizty-eiglity  the  punishments  therein  prescribed  mast  be 
substituted  for  those  prescribed  for  a  first  offense,  if  the 
previous  conviction  is  charged  io^'the  indictment  and 
found  by  the  jury. 

Effect  of  plea  of  gailly  is  to  confess  the  offense  charged,  which  In- 
eludes  the  previous  conviction,  and  defendant  most  be  sentenced  for  a 
f  elony-49  Cai.  395.   See  pott,  i  1158. 

655.  An  act  or  omission  declared  punishable  by  this 
Code  is  not  less  so  because  it  is  also  punishable  under  the 
laws  of  another  State,  government,  or  country,  unless  the 

contrary  is  expressly  declared. 

Adjustment  of  punishment.— Wh«i  an  offense  Is  conunttted  against 
two  sovereignties,  the  first  prosecuting  absorbs  it— 87  U.  S.  809;  but 
when  partly  against  one  and  partly  against  the  other,  the  sentence  of 
the  other  is  to  be  taken  into  account  in  adjusting  the  sentence— see 
Whart.  Cr.  PI.  4b  Pr.  SS  441, 453;  and  the  grade  of  offense  will  be  coup 
•idered— id.;  Whart  Coufl.  of  i*.  S  820. 

656.  Whenever  on  the  trial  of  an  accused  person  it 
appears  that  upon  a  criminal  prosecution  under  the  laws 
of  another  State,  government,  or  country,  founded  upon 
the  act  or  omission  in  respect  to  which  he  is  on  trial,  he 
has  been  acquitted  or  convicted,  it  is  a  sufficient  de- 
fense. 

See  pott,  11019. 

657.  A  criminal  act  is  not  the  less  punishable  as  a 
crime  because  it  is  also  declared  to  be  punishable  as  a 
contempt. 

Instances.— Assault  on  a  judge— 25  La.  An.  532:  rescues  and  escapes 
—1  Dutch,  209;  misbehavior  or  malpractice  of  officer— 1  Blackf.  Ib6;  2 
Burr.  799;  misconduct  of  Inferiorludgea— 63  Ind.  81;  libelous  publlcar 
tlons  of  court  proceedings— 16  Ark.  8M;  4  111.  405;  conspiracies  to  ob- 
struct justice— 25  Yt.  415;  2  Hill,  (S.  C.)  282;  2  Pars.  Cas.  857;  3  Zab.  33: 
60  Ind.  465;  fraud  and  corruption  of  solicitors  and  officers  of  court— 5 
Best.  &  S.  299. 

658.  When  it  appears,  at  the  time  of  passing  sen- 
tence upon  a  person  convicted  upon  indictment,  that 
such  person  has  already  paid  a  line  or  suffered  an  impris- 
onment for  the  act  of  which  he  stands  convicted,  under 
an  order  adjudging  it  a  contempt,  the  court  authorized  to 
pass  sentence  may  mitigate  the  punishment  to  be  imposed, 
in  its  discretion. 

Discretion  of  court- See  Desty's  Crim.  Law,  S  46  b. 
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659.  Wheaevet  an  set  fa  declued  a  misdemeanor,  and 
no  ponlahnieiit  for  conoseliDg  or  aiding  in  the  commlosion 
of  Bucb  act  !■  expreeily  prescribed  by  law,  every  petaon 
who  coiuiBels  or  aids  another  in  the  conunlaslon  of  anoti 
act  is  guilty  of  a 


660.  In  the  Tarloos  oaaea  in  whlnh  the  sending  of  a 
letter  is  mads  criminal  by  this  Code,  the  olTense  is  deemed 
complete  trom  the  time  trhen  such  letter  Is  deposited  in 
any  post-oCBce  or  any  other  place,  or  delivered  to  any 
person,  with  Intent  that  it  Bhall  be  forwarded. 

Aiti>maUadUt»Ii^walIMU.B»9i4Ii»ni.*A1d.U.   PoaUiit  lo- 


» 


]  i']lltia.iil:l'coDit.R.O.\m;i^s 


li  Ala.  7T1>:  uiil  It  la  ooc  aecetstry  tojiroi 
ta  deiclutloD— 2  Camp.  UK.   MMIIng  offer  ti 


't«lt«-^3  DaU. 


661.  Id  addition  to  tbe  penalty  afBsed  by  express 
terms,  to  every  neglect  or  violation  of  official  duty  on  tbe 
part  of  pnblic  officers— State,  county,  city,  or  township— 
where  It  is  not  so  expressly  provided,  they  may,  in  the 
discretion  of  tbe  court,  be  removed  from  offloe. 
Be*  Pol.  Code. »  Ml  ti  h«. 
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662.  No  person  is  punishable  for  an  omission  to  per- 
form an  act,  where  such  act  has  been  performed  by  an- 
other person  acting  in  his  behalf,  and  competent  by  law 
to  perform  it. 

663.  Any  person  may  be  convicted  of  an  attempt  to 
commit  a  crime,  although  it  appears  on  the  trial  that  tlie 
crime  intended  or  attempted  was  perpetrated  by  such 
person  in  pursuance  of  such  attempt,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  such  person 
to  be  tried  for  such  crime. 

664.  Every  person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetra- 
tion thereof,  is  punishable,  where  no  provision  is  made 
by  law  for  the  punishment  of  such  attempts,  ^  follows : 

1.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  more,  or  by 
imprisonment  in  a  county  jail,  the  person  guilty  of  such 
attempt  is  punishable  by  imprisonment  in  the  State 
prison,  or  in  a  county  jail,  as  the  case  may  be,  for  a  term 
not  exceeding  one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  five 
years,  the  person  guilty  of  such  attempt  is  punishable  by 
imprisonment  in  the  county  jail  for  not  more  than  on« 
year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine, 
the  offender  convicted  of  such  attempt  is  punishable  by 
a  fine  not  exceeding  one-half  the  largest  fine  which  may 
be  imposed  upon  a  conviction  of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment and  by  a  fine,  the  offender  convicted  of  such  at- 
tempt may  be  punished  by  both  imprisonment  and  fine, 
not  exceeding  one-half  the  longest  term  of  imprisonment 
and  one-half  the  largest  fine  which  may  be  imposed  upon 

a  conviction  for  the  offense  so  attempted. 

Attempts  included  in  §§  216,  217.  220-222  are  not  included  in  this 
section.   See  Desty's  Crim.  Law,  §  12. 
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665.  The  last  two  sections  do  not  protect  a  peison 
who,  in  attempting  nnsaccessfully  to  commit  a  crime,  ac« 
complishes  the  commission  of  another  and  different 
crime,  whether  greater  or  less  in  guilt,  from  suffering 
the  punishment  prescribed  by  law  for  the  crime  com- 
mitted. 

666.  Every  person  who,  having  been  convicted  of  any 
offense  punishable  by  imprisonment  in  the  State  prison, 
commits  any  crime  after  such  conviction,  is  punishable 
therefor  as  follows: 

1.  If  the  offense  of  which  such  person  is  subsequently 
convicted  is  such  that,  upon  a  flrst  conviction,  an  of- 
fender would  be  punishable  by  imprisonment  in  the  State 
prison  for  any  term  exceeding  five  years,  such  person  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  bo  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  any  less 
term,  then  the  i>er8on  convicted  of  such  subsequent  of- 
fense is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
any  attempt  to  commit  an  offense  which,  if  committed, 
would  be  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  then  the  person  convicted  of 
such  subsequent  offense  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years. 

Second  conviction.— A  statute  providing  that  a  second  conviction 
for  petit  larceny  makes  the  party  guUty  of  a  felony  is  not  ex  post  facto 


—45  Cal.  432;  43  Mass.  413;  3  6ratt.738.   See  Const.  Provisions,  on/e, 
page  18. 

Increased  punishment.— Increased  punishment  may  be  imposed 
for  a  subsequent  offense— 45  Cal.  430:  47  id.  113:  3  Dall.  886;  ft  Rawle, 
»3:  2Ficl£.  Iti5;  id.  172;  2  Met.  413;  3  id.  588;  9  Gratt.  743;  47  Md.  485; 
82111.647;  3Cowen,347;  3Met.553:  Bid. 533:  id. 635;  llid.581;  UPlck. 
28;  16  id.  452;  21  id.  492:  7  Serg.  &  K.  489;  14  id.  69;  1  Boot,  163;  9  Phila. 
583;  19  Mass.  165:  and  this  will  not  be  putting  the  party  twice  in 
Jeopardy*  nor  Is  It  punishment  for  the  first  offense— 47  Cal.  114.  A 
mere  conviction  of  the  prior  offense  is  sufficient,  without  sentence— 1 
Hill,  261 ;  eontrOf  4  Serg.  &  B.  69 ;  and  see  53  N.  Y.  51 1 ;  55  id.  512 ;  5  Hun, 
(42 ;  6  Kan.  379.    See  ante,  %  654. 
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667.  Every  person  who,  having  been  convicted  of 
I)etit  larceny,  or  of  an  attempt  to  commit  an  offense 
which,  if  perpetrated,  would  be  punishable  by  imprison- 
ment in  the  State  prison,  commits  any  crime  after  such 
conviction,  is  punishable  as  follows : 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  life,  at  the  discretion  of 
the  court,  such  person  is  punishable  by  imprisonment  in 
such  prison  during  life. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  for  life, 
such  person  is  punishable  by  imprisonment  in  such  prison 
for  the  longest  term  prescribed,  upon  a  conviction  for  such 
first  offense. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 

for  an  attempt  to  commit  an  offense  which,  if  perpetrated, 

would  be  punishable  by  imprisonment  in  the  State  prison, 

then  such  person  is  punishable  by  imprisonment  in  such 

prison  not  exceeding  five  years. 
See  an^6,  §  654;  45Cal.  432. 

668.  Every  person  who  has  been  convicted  in  any 
other  State,  government,  or  country,  of  an  offense  which, 
if  committed  within  this  State,  would  be  punishable  by 
the  laws  of  this  State  by  imprisonment  in  the  State  prison, 
is  punishable  for  any  subsequent  crime  committed  with- 
in this  State  in  the  manner  prescribed  in  the  last  two  sec- 
tions, and  to  the  same  extent  as  if  such  first  conviction 

had  taken  place  in  a  court  of  this  State. 
See  ante,  %  654. 
Rule  different  in  New  York— 1  Parker  Cr.  B.  645. 

669.  "WTien  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon  him  for 
either,  the  imprisonment  to  which  he  is  sentenced  upon 
the  second  or  other  subsequent  conviction  must  conmience 
at  the  termination  of  the  first  term  of  imprisonment  to 
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which  he  shall  be  adjudged,  or  at  the  termination  of  the 
second  or  other  subsequent  term  of  imprisonment,  as  the 

case  may  be. 

Pani8hment.—&npri8onment  commences  on  conviction  and  sen- 
tence—66  N.  Y.  343;  6  Baxt.  (Tenn.)  039.  Imprisonment  on  a  second 
convictf  on  commences  on  a  termination  of  tbe  first  term  of  sentence— 
22  Cal.  136;  49  id.  463:  5  Day,  175:  11  Met.  681;  6  £ng.  318;  44  Mo.  279;  IS 
Ohio  St.  46;  45  Mo.  331:  13  Pa.  6t  631:  1  Ya.  Cas.  151:  4  Brown  P.  C. 
360;  1  Leach,  441 ;  Law  B.  2  Q.  B.  379:  but  see  11  Ind.  (09,  as  in  case  of 

Eardon  or  reversal  of  sentence— 11  Met.  561;  9  Mev.  44;  4  Bawle,  259; 
t  Gray,  618. 

670.  The  term  of  imprisonment  fixed  by  the  judgment 
in  a  criminal  action  commences  to  run  only  upon  the 
-actual  delivery  of  the  defendant  at  the  place  of  imprison- 
ment, and  if,  thereafter,  during  such  term,  the  defendant 
by  any  legal  means  is  temporarily  released  from  such  im- 
prisonment, and  subsequently  returned  thereto,  the  time 
during  which  he  was  at  large  must  not  be  computed  as 
part  of  such  term. 

671.  Whenever  any  person  is  declared  punishable 
for  a  crime  by  imprisonment  in  the  State  prison  for  a 
term  not  less  than  any  specified  number  of  years,  and 
no  limit  to  the  duration  of  such  imprisonment  is  declared, 
the  court  authorized  to  pronounce  judgment  upon  such 

conviction  may,  in  its  discretion,  sentence  such  offender 
to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  years  not  less  than  that  prescribed. 

Fnnishment  for  crime  is  and  ongbt  to  be  largely  in  tbe  discretion 
of  the  court— 56  Ga.  545:  53  id.  200;  and  the  question  as  to  what  la 
within  the  limits  of  the  law  is  for  the  Judicial  discretion— 6  Call,  245. 

672.  Upon  a  conviction  for  any  crime  punishable  by 
imprisonment  in  any  jail  or  prison,  in  relation  to  which  no 
fine  is  herein  prescribed,  the  court  may  impose  a  fine  on 
the  offender  not  exceeding  two  hundred  dollars,  in  addi- 
tion to  the  imprisonment  prescribed. 

Fines  in  cases  where  the  statute  is  silent— 1  GalL  488;  see  8  Coke,  59. 

673.  A  sentence  of  imprisonment  in  a  State  prison  for 
any  term  less  than  for  life  suspends  all  the  civil  rights  of 
the  person  so  sentenced,  and  forfeits  all  public  offices  and 
all  private  trusts,  authority,  or  power  during  such  imprim 
onment. 
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Disftranchisement.— 63  Pa.  St  112;  2  Leigh.  724;  27  Ark.  469;  6  BUckf. 
529;  3  Gowen,  686;  28  Ind.  3»3. 

674.  A  person  Bentenced  to  imprisonment  in  the  State 
prison  for  life  is  thereafter  deemed  ciyilly  dead. 

675.  The  provisions  of  the  last  two  preceding  sections 
must  not  be  construed  to  render  the  persons  therein  men- 
tioned incompetent  as  witnesses  upon  the  trial  of  a  crim- 
inal action  or  proceeding,  or  incapable  of  making  and  ac- 
knowledging a  sale  or  conveyance  of  property.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

676.  The  person  of  a  convict  sentenced  io  imprison- 
ment in  the  State  prison  is  under  the  protection  of  the  law, 
and  any  injury  to  his  person,  not  authorized  by  law,  is 
punishable  in  the  game  manner  as  if  he  was  not  convicted 
or  sentenced. 

Convicts  can  be  punished  only  according  to  law— 34  Conn.  132:  4 
Barb.  151 ;  52  N.  H.  492;  Russ.  A  R.  0.  C.  20;  Leigh  A  C.  394;  9  Cox  C.  O. 
449;  6  Jur.  243;  and  for  any  excess  or  violation  of  punishment  those  in 
charge  are  liable— 10  Barn.  A  O.  445. 

677.  No  conviction  of  any  person  for  crime  works  any 
forfeiture  of  any  property,  except  in  cases  in  which  a  for- 
feiture is  expressly  imposed  by  law;  and  all  forfeitures  to 
the  people  of  this  State,  in  the  nature  of  a  deodand,  or 
where  any  person  shall  flee  from  justice,  are  abolished. 

678.  Whenever  in  this  Code  the  character  or  grade  of 
an  offense,  or  its  punishment,  is  made  to  depend  upon  the 
value  of  the  property,  such  value  shall  be  estimated  ex- 
clusively in  United  States  gold  coin.  [Approved  March 
30th,  in  effect  July  Ist,  1871] 
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OF  CRIMINAL  PROCEDURE. 
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PRELIMINAR7  PROVISIONS. 

S  681.  No  penon  punishable  bat  on  legal  conviction. 

S  682.  Public  offenses,  how  prosecuted. 

%  683.  Criminal  action  defined. 

4  684.  Parties  to  a  criminal  action. 

5  685.  The  party  prosecuted  known  as  defendant. 
S  686.  Bights  of  defendant  in  a  criminal  action. 

S  687.   Second  prosecution  for  the  same  offense  prohibited. 

S  688.  No  person  to  be  a  witness  against  himself  In  a  criminal  action, 

or  to  be  unnecessarily  restrained. 
I  689.  No  person  to  be  convieted  but  upon  yerdlct  or  judgment. 

681.  No  person  can  be  punished  for  a  pnblio  offense^ 
except  upon  a  legal  conviction  in  a  court  having  jurisdic- 
tion thereof. 

See  pattf  S  689;  Const.  Cal.  art.  i,  S  IS* 

Sentence  must  be  preceded  by  conylction— 16  Ark.  601;  1  Calnes,72; 
34  Me.  594 ;  but  it  does  not  always  follow  conviction— 14  Pick.  88;  17  Id. 
296;  8  Wend.  204.  Summary  convictions  are  regnilated  by  statute— 1 
Parker  Cr.  B.  95;  which  must  be  strictly  followed,  unless  it  Is  merely 
dlrectonr— 1  Ashm.  410.  In  summary  convictions,  Jurisdictional  facts 
must  alnrmatively  appear— 7  Barb.  462;  4  Johns.  292;  19  Johns.  39;  8 
Me.  61;  14  Mass.  224;  10  Met.  222;  2  Yeates,  475. 

682.  Every  public  offense  must  be  prosecuted  by  in- 
dictment or  information,  except — 

1.  Where  proceedings  are  had  for  the  removal  of  civil 
officers  of  the  State. 

2.  Offenses  arising  in  the  militia  when  in  actual  service, 
and  in  the  land  and  naval  forces  in  time  of  war,  or  which 
the  State  may  keep,  with  the  consent  of  Congress,  in  time 
of  peace. 

3.  Offenses  tried  in  Justices' and  Police  Courts,    finef- 

feet  April  9th,  1880.] 

Froseontion.— Neither  the  Constitution  nor  the  Code  prohibits  the 
prosecution  by  indictment  of  any  offense,  including  misdemeanors— 68 
CaL  413.  The  County  Court  had  Jurisdiction  over  Indictments  for 
misdemeanor:  Justices  of  the  peace  being  exclusive  as  to  misdemean* 
ors  where  no  indictment  was  found— 63  CaL  412.  See  Const.  CaL  art. 
1,SS8,1S. 


§§  683-6  FRELIMINARY  PBOYISIONS.  280 

683.  The  proceedings  by  which  a  party  charged  with 
a  public  offense  is  accused  and  brought  to  trial  and  pun- 
ishment, is  known  as  a  criminal  action. 

Criminal  case  means  one  involyinfir  punishment  for  crime— 8  Ch. 
L.  N.  57;  21  Int.  Bev.  Bee.  251;  or  cnaxke  for  official  misconduct— 1 
Wood,  4»9. 

684.  A  criminal  action  is  prosecuted  in  the  name  of  the 
people  of  the  State  of  California,  as  a  party,  against  the 
person  charged  with  the  offense. 

685.  The  party  prosecuted  in  a  criminal  action  is 
designated  in  this  Code  as  the  defendant. 

686.  In  a  criminal  action  the  defendant  is  entitled — 

1.  To  a  speedy  and  public  trial. 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear 
and  defend  in  person  and  with  counsel. 

3.  To  produce  witnesses  on  his  behalf,  and  to  be  con- 
fronted with  the  witnesses  against  him,  in  the  presence  of 
the  court,  except  that  where  the  charge  has  been  pre- 
liminarily examined  before  a  conmiitting  magistrate,  and 
the  testimony  taken  down  by  question  and  answer  in  the 
presence  of  the  defendant,  who  has,  either  in  person  or  by 
counsel,  cross-examined  or  had  an  opportunity  to  cross- 
examine  the  witness;  or  where  the  testimony  of  a  witness 
on  the  part  of  the  people,  who  is  unable  to  give  security 
for  his  appearance,  has  been  taken  conditionally  in  the 
like  manner  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined  or  had  an 
opportunity  to  cross-examine  the  witness,  the  deposition 
of  such  witness  may  be  read,  upon  its  being  satisfactorily 
shown  to  the  court  that  he  is  dead  or  insane,  or  cannot 
with  due  diligence  be  found  within  the  State. 

Subd.  1.   Exolnding  Jurors  summoned  for  the  term,  but  not  em- 
panneled.  Is  not  deprivation  of  right  to  public  trial— 53  Cal.491. 


Subd,  8.  The  deposition  taken  by  the  committing  maglstnte  may 
be  read  in  evidence  on  the  trial,  If  It  appears  that  the  witness  is  dead, 
or  Insane,  or  cannot  be  found— 50  Cal.  96:  and  If  perjury  is  chaived, 
the  prosecution  on  the  trial  may  prove,  by  parole  evidence,  what  ac- 
cused swore  to  at  the  examination— id.  The  deposition  taken  under 
S  869  of  this  Code  Is  not  admissible  affainst  the  defendant,  under  this 
section,  unless  taken  in  manner  and  form,  and  is  certified  as  required 
by  S  869.   The  two  sections  are  to  be  taken  in  pari  tnateria^bi  CaL  577 ; 
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see  po9t,  S$  869  and  1213,  and  noten.  The  certificate  mnnt  set  forth  act- 
ual compliance  with  all  requirements  of  the  statute— 6  Cal.  65B;  a  mere 
Inrat  is  not  admissible— 54  id.  675.  Query:  Is  this  section  consUtu- 
ional  ?— A4  CaL  575.    See  Const.  Cal.  art.  i,  S  13. 

687.    No  person  can  be  subjected  to  a  second  prosecu- 
tion for  a  public  offense  for  which  he  has  once  been  pros- 

ecuted  and  convicted  or  acquitted. 

Jeopardy.— Jeopardy  attaches  when  a  party  is  once  placed  upon  his 
trial  before  a  competent  court,  on  a  valid  indictment,  and  an  acquittal 
before  the  jury  or  a  discharge  of  the  jury  without  consent  of  prisoner 
—4  Cal.  376;  5  id.  278;  38  id.  467;  48  id.  829:  8  Blatchr.526:  19>  Ark.  261; 
1  Bail.  651;  3  BrcY.  421;  16  Conn.  54:  3  Cush.  213:  6  Ark.  169;  7  Ga. 
422;  3  Hawks,  381;  2  Halst.  172;  17  Mass.  515;  7  Mo.  644;  19  id.  683;  3 
Smedes  &  M.  751;  3  Tex.  118;  1  Swan,  14;  2  Tyler,  471;  8  TVeud.  640;  7 
Port.  187.  See  Const.  Prov.  art.  i,  §  13,  ante^  p.  17;  and  see  Desty's 
Const.  CaL  art.  i,  $  13,  and  notes. 


Ko  person  can  be  compelled,  in  a  criminal  action, 
to  be  a  witness  against  himself;  nor  can  a  person  charged 
with  a  public  offense,  be  subjected,  before  conviction,  to 
any  more  restraint  than  is  necessary  for  his  detention  to 
answer  the  charge. 

Defendant  need  not  be  a  witness  In  his  own  behalf— 36  Cai.  822;  and 
his  refusal,  not  to  prejudice  his  case— 53  id.  66;  36  id.  622;  and  see  Const. 
ProY.  anter  p.  18.  He  is  to  be  free  from  shackles  and  bond5— 42  Cal.  167. 
The  common-law  rule  obtaina— 6  Harg.  St.  Tri.  230, 231,244;  1  Leach,  36. 

689.  No  person  can  be  convicted  of  a  public  offense 
nnless  by  the  verdict  of  a  jury,  accepted  and  recorded  by 
the  court,  or  upon  a  plea  of  guilty,  or  upon  judgment 
against  him  upon  a  demurrer  in  the  case  mentioned  in 
section  one  thousand  and  eleven,  or  upon  a  judgment  of  a 
court,  a  jury  having  been  waived,  in  a  criminal  case  not 
amounting  to  felony.    [In  effect  February  25th,  1883.] 

If  defendant  does  not  plead,  Judgment  may  be  pronounced  against 
hlm-28  CaL  265s  29  id.  M2.  See  poiu,  S 1011*  and  notes. 


TSJEYEiniON  OT  PUBLIC  OFFBKSSS.  2S2 


TTTLE  I. 

Of  the  Prevention  of  Fublio  Offenses. 

Geulf.     I.    Of  Lawful  Bbsistakcb,  §§  692-4. 

n.    Of  the  Intbbvbntion  of  thb  Offioebs  of 
Justice,  §§  697-8. 

TTT,     SbOUSITT  to  KeEP  THB  PeACE,  §§  701-14. 

IV.  Police  in  Cities  and  Towns,  and  thbis 
Attendance  at  Exposed  Plages,  §§  719- 
720. 

y.     SUPPSBSSION  OF  BIOTSi  §§  72d-33. 


69Z  LawfiU  Teslatance  to  tha  commUslon  of  a  pnblla 
oSense  may  b«  made— 

1.  By  the  party  about  to  lie  Injured, 

2.  By  other  parties. 
S»  CIT.  Code,  is  a-St;  43-H. 

693.  BeBiBtaace  BufBcient  to  pTsrent  tbo  offense  may 
be  made  by  tlia  patty  abotit  to  be  Injured : 

1.  To  preVGut  an  offense  against  bis  person,  or  Us 
family,  or  some  member  thereof. 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or 

'■  '  0?  MoSer-S 

Subd-  !■  f^oteotlon  of  propertr.— TIi«  law  or  resistance  extends  te 
ttie  defense  at  tbe  liabitMian— 1  Car.  <fc  7,  a[9)  widtbeownermavnae 
lorcsBeeeesBrr  M  lepelMiuuaU-O  C*L  Mil  Addl>.SM.  SOiUod- 
«eIi9ams*l»lt(iTniuiiee}eeleil  br  [oree.-wlttunit  ouliul&'oMKIf- 
tnM-^  B*rib  HbTJI  Xs»t  1 1  ftvb.  «W|  ^  Witto*  B.  nTi  ronTc  F. 
4U.  IteiteiiMt<>ytoprBteeBondt  uroiieKyb^watwifabiitiiotto 
lUreeoverrafMraMtikta.  unlsMUcanbaraMken  wuDontiuidae 
HoMnce— D  1I.H.M.  niaalonetal  action  mar  be  fenntlrnslaHil-' 
snek-US)  11  Pila^  mi  IM  1!)  Man.  at.   See  DestT'sOiliB.  Lav. 

Beslsilag  tTBHpaiL — The  owner  of  propertT  In  posjrenlon  of  tbe 

Een  la  reslstsnce  of  4  mere  tresoiiM— IdJ 
a.  Ui  UAla.  laj  m  10.  S7i  and  ifufo  be 
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murder  or  manslaughter,  according  to  the  circumstances— 4  Mass.  391; 
17  Iowa,  138.  A  bare  fear  of  destruction  to  property,  or  of  loss  of  life, 
or  great  bodily  harm,  is  not  sufficient  to  Justify— 43  Gal.  447;  3  Greene, 
(Iowa)  435;  41  Ga.  627;  42  id.  609;  so,  when  a  peaceable  trespasser  is  or- 
dered away  ana  does  not  go  immediately,  and  the  owner  kills  him,  it 
is  murder— 10  Gal.  83.  A  tenant  may  forcibly  prevent  a  former  tenant 
from  removing  windows  placed  by  nim  in  a  nouse  during  his  priorten- 
ancy— 11N.H.640:  and  see  4  Allen,  318;  but  a  tenant  in  common  cannot 
remove  th^  agent  of  his  cotenant— 4  Allen,  316;  nor  prevent  the  re- 
moval of  his  property— 4  Gush.  597. 

694.  Any  other  person,  in  aid  or  defense  of  the  person 
about  to  be  injured,  may  make  resistance  sufficient  to 
prevent  the  offense. 


ZNTBBVSNTION  OF  0FFI0BB8.  §§  697-8 


CHAPTER  n. 

OF  THX  INTEBTSNTZON  OF  THE  OFFICXBS  OF  JUSTICE. 

S  687.  Xntenrention  of  officers.  In  wbat  cases. 
S  688.  Persons  acting  in  their  aid  Justified. 

697.  Pablio  offenses  may  be  prevented  by  the  inter- 
vention of  the  officers  of  justice : 

1.  By  requiring  security  to  keep  the  peace. 

2.  By  forming  a  police  in  cities  and  townSi  and  by  re- 
quiring their  attendance  in  exposed  places. 

3.  By  suppressing  riots. 
Subd,  1.   See  post»  %  706. 
JSttbd,  2.    See  post,  S  720. 
Subd.i,   See  l)o<^  $$817,836-838. 

698b  When  the  officers  of  justice  are  authorized  to  act 
in  the  prevention  of  public  offenses,  other  persons,  who, 
by  their  command,  act  in  their  aid,  are  justified  in  so 
doing. 

Bee  past,  SS  817, 723,  and  ante,  S  607,  note. 


§§  701-3        SBGUBITT  TO  KBEP  THB  PBAOB.  286 


CHAPTER  ni. 

SBCnBTTT  TO  KBBP  THB  PBACX. 

S  701.  Lifoimatlon  of  threatened  offense. 

S  703.  Examination  of  complainant  and  witnesses. 

S  703.  Warrant  of  arrest. 

S  704.  Proceedings  on  charges  being  controverted. 

S  705.  Person  complained  of,  when  to  be  discharged. 

S  706.  Security  to  keep  the  peace,  when  required. 

S  707.  Effect  of  giving  or  refusing  to  give  security. 

S  708.  Person  committed  for  not  giving  security. 

S  709.  Undertaking  to  be  filed  in  clerk's  office. 

S  710.  Security  required  for  assault  committed  in  court. 

S  711.  Undertaking,  when  broken. 

S  712.  Undertaking,  when  and  how  to  be  prosecuted. 

S  713.  Evidence  of  breach. 

S  714.  Security  for  the  peace. 

701.  An  information  may  be  laid  before  any  of  the 
magistrates  mentioned  in  section  eight  hundred  and  eight, 
that  a  person  has  threatened  to  commit  an  offense  against 
the  person  or  property  of  another. 

Security  to  keep  the  peace.— A  wife  may  pray  surety  of  peace 
against  lier  husband— 37  lud.  353 ;  24  Ala.  672.  A  prosecution  for  surety 
of  peace  is  a  criminal  proceeding  to  prevent,  but  not  to  prosecute 
crime— 4  Blackf.  440;  16  Ind.  175:  26  id.  106;  49  id.  841;  and  when  not 
otherwise  provided,  the  criminal  practice  act  governs— 16  Id.  175.  The 
constitutional  provision  as  to  jeopardy  does  not  apply  to  this  proceed- 
ing—26  lud.  106:  id.  141.  A  complaint  is  not  necessarily  bad  for  alter- 
nallveness  arising  from  the  use  of  "  or  "  instead  of  *'  and  "—8  Ind.  458; 
10  id.  170;  and  see  11  id. 312;  4  id.  561. 

702.  When  the  information  is  laid  before  such  magis- 
trate, he  must  examine  on  oath  the  informer,  and  any 
witness  he  may  produce,  and  must  take  their  depositions 
in  writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  tbem. 

The  qnestloi:^  to  be  tried  is,  has  the  witness  just  cause  to  entertain 
the  fears  expressed  in  his  afQdavit  ?— 26  Ind.  141.  An  ai&davit  of  a  party 
who  "  swears  as  he  verily  believes  "  is  good— 21  Ind.  225. 

703.  If  it  appears  from  the  depositions  that  there  is 
just  reason  to  fear  the  commission  of  the  offense  threat- 
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ened,  by  the  person  so  informed  against,  the  magistrate 
mast  issne  a  warrant,  directed  generally  to  the  sheriff  of 
the  county,  or  any  constable,  marshal,  or  policeman  in 
the  State,  reciting  the  substance  of  the  information,  and 
commanding  the  officer  forthwith  to  arrest  the  person  in- 
formed of  and  bring  him  before  the  magistrate. 

704.  When  the  person  informed  against  is  brought  be- 
fore the  magistrate,  if  the  charge  be  controverted,  the 
magistrate  must  take  testimony  in  relation  thereto.  The 
evidence  must  be  reduced  to  writing,  and  subscribed  by 
the  witnesses. 

705.  If  it  api)ears  that  there  is  no  just  reason  to  fear 
the  commission  of  the  offense  alleged  to  have  been  threat- 
ened, the  person  complained  of  must  be  discharged. 

Jnst  reason  to  fear.— The  question  as  to  just  cause  to  fear  relates  to 
the  time  of  Institution  of  proceedings— 35  lud.  879 ;  4S  id.  148.  The  stat- 
ute gives  no  right  of  appeal— 18  lud.  438. 

706.  If,  however,  there  is  just  reason  to  fear  the  com- 
mission of  the  offense,  the  person  complained  of  may  be 
required  to  enter  into  an  undertaking  in  such  sum,  not 
exceeding  five  thousand  dollars,  as  the  magistrate  may 
direct,  with  one  or  more  sufficient  sureties,  to  keep  the 
peace  toward  the  people  of  this  State,  and  particularly 
toward  the  informer.  The  undertaking  is  valid  and  bind- 
ing for  six  months,  and  may,  upon  the  renewal  of  the  in- 
formation, be  extended  for  a  longer  period,  or  a  new  un- 
dertaking may  be  required. 

707.  If  the  undertaking  required  by  the  last  section 
is  given,  the  party  informed  of  must  be  discharged.  If 
he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  the  requirement  to  give 
security,  the  amount  thereof,  and  the  omission  to  give 
the  same.  ^ 

70GL  If  the  person  complained  of  is  committed  for  not 
giving  the  undertaking  required,  he  may  be  discharged 
by  any  magistrate,  upon  giving  the  same. 
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709.  The  undertaking  must  be  filed  by  the  magistrate, 
in  the  office  of  the  clerk  of  the  county. 

710.  A  person  who,  in  the  presence  of  a  court  or  mag- 
istrate, assaults  or  threatens  to  assault  another,  or  to 
commit  an  offense  against  his  person  or  property,  or  who 
contends  with  another  with  angry  words,  may  be  ordered 
by  the  court  or  magistrate  to  gire  security,  as  in  this 
chapter  provided,  and  if  he  refuse  to  do  so,  may  be  com- 
mitted as  provided  in  section  seven  hundred  and  seven. 

711.  Upon  the  conviction  of  the  person  informed 
against  of  a  breach  of  the  peace,  the  undertaking  is  bro- 
ken. 

712.  Upon  the  district  attorney's  producing  evidence 
of  such  conviction  to  the  Superior  Court  of  the  county, 
the  court  must  order  the  undertaking  to  be  prosecuted, 
and  the  district  attorney  must  thereupon  commence  an 
action  upon  it  in  the  name  of  the  people  of  this  State. 
[In  effect  April  12th,  1880.] 

713.  In  the  action,  the  offense  stated  in  the  record  of 
conviction  must  be  alleged  as  a  breach  of  the  undertak- 
ing, and  such  record  is  conclusive  evidence  of  the  breach. 

714.  Security  to  keep  the  peace,  or  be  of  good  behav- 
ior, cannot  be  required  except  as  prescribed  in  this 
chapter. 


S80  pouoB  m  crnm  ahb  towns.    §g  71d-20 


GHAFTBB  IV. 

FOLIOS  nr  0IIIE8  AHD  TOWmi,  AXD  TKBIB  ATTBNBAKCB  AT 

XXPOBSD   TJiACSa. 

S  719.  Qrganlzatloii  and  r«galation  of  the  pollee. 

S  720.  Force  to  iireserre  the  peace  at  pahllo  meettnss. 

719.  The  organization  and  regolation  of  the  police,  in 
the  cities  and  towns  of  this  State,  is  governed  by  special 
laws. 

720.  The  mayor  or  other  officer  haying  the  direction 
of  the  police  of  a  city  or  town  must  order  a  force,  sof- 
fldent  to  preserve  the  peace,  to  attend  any  public  meet- 
ing, when  he  is  satisfied  that  a  breach  of  the  peace  is 

lonably  apprehended. 

,S70L 


OHAFTEB  V. 


ITU  PownofahnlffluaTBMamliignelnatics. 

'.  Officer  to  omtUj  to  court  ttia  luuuB  Dl  realitera,  MO. 

•.  Oonmor  to  order  oat  mlllur)' to  I 
tijg.   uagistrateBUia  officers  to  commana  note 
Iters  It  Uier  do  not  dlapene. 


troopa  to  obey  tbe  order* 


Officers  wlia  nv 

I  TS.    ConuuaDdliig  olllcei 

Aimed  lone  to  obejr  ordera  oC  vbom. 

1791.    Condnct  of  ttie  troops. 

1  TS2.   QoTenbormaydecLare AGOnu^likfteti 

f  la.  Har  reroke  tbe  proclanutiofi. 

733.  When  a  BliertS  or  odier  public  offlcei  aatliocized 
to  execDto  proceas  finds,  or  baa  reason  to  apprehend,  that 
cealBtaDce  will  be  made  to  the  execution  of  the  procesa, 
be  may  cranmand  as  many  mala  Inhabitants  of  his  county 
as  he  may  think  proper  to  osalat  him  Itl  overcomins  the 
lesiatanoe,  and,  If  necessary,  in  aeldng,  ariastlng,  and 


724.  The  officer  must  certify  to  the  conit  from  whicb 
the  process  iaaued,  the  names  of  tbe  psraons  reslatlns, 
and  Ibeir  BldeTB  and  abettors,  to  the  end  that  they  may 
be  proceeded  against  for  their  contempt  of  conit. 
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725.  If  it  appears  to  the  governor  that  the  civil  power 
of  any  county  is  not  soflScient  to  enable  the  sherifif  to  ex- 
ecnte  process  delivered  to  him,  he  must,  upon  the  appli- 
cation of  the  sheriff  of  the  county,  order  such  portion  as 
shall  be  sufficient,  or  the  whole,  if  necessary,  of  the  or- 
ganized National  Guard  or  enrolled  militia  of  the  State, 
to  proceed  to  the  assistance  of  the  sheriff. 

726.  Where  any  number  of  persons,  whether  armed 
or  not,  are  unlawfully  or  riotously  assembled,  the  sheriff 
of  the  county  and  his  deputies,  the  officials  governing  the 
town  or  city,  or  the  justices  of  the  peace  and  constables 
thereof,  or  any  of  them,  must  go  among  the  persons  as- 
sembled, or  as  near  to  them  as  possible,  and  command 
them,  in  the  name  of  the  people  of  the  State,  immediately 
to  disperse. 

See  ante,  S  697,  subd.  S. 

727.  If  the  persons  assembled  do  not  immediately 
disperse,  such  magistrates  and  officers  must  arrest  them, 
and  to  that  end  may  command  the  aid  of  all  persons 
present,  or  within  the  coimty. 

See  a$Ue,  S  723,  and  note. 

728.  When  there  is  an  unlawful  or  riotous  assembly 
with  the  intent  to  commit  a  felony,  or  to  offer  violence  to 
person  or  property,  or  to  resist  by  force  the  laws  of  the 
State  or  of  the  United  States,  and  the  fact  is  made  known 
to  the  governor,  by  any  justice  of  the  Supreme  Court,  or 
the  judge  of  the  Superior  Court,  or  sheriff  of  the  county, 
or  the  mayor  or  chief  of  police  of  a  city,  or  the  president 
of  the  board  of  supervisors  of  the  cities  and  counties  of 
Sacramento  and  San  Francisco,  the  governor  may  issue 
an  order  directed  to  the  commanding  officer  of  a  division 
or  brigade  of  the  organized  National  Guard,  or  enrolled 
militia  of  the  State,  to  order  his  command,  or  such  part 
thereof  as  may  be  necessary,  into  active  service,  and  to 
appear  at  a  time  and  place  therein  specified,  to  aid  the 
civil  authorities  in  suppressing  violence  and  enforcing 
the  laws.    [In  effect  April  12th,  1880.] 
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(SovwBor  magr  can  oat  mtlltla  to  ezecate  laiwB,  ropprwe  InfiiRO^ 
tton,  and  repel  inTaaion— Const.  CaL  art.  viil,  S 1. 

729.  The  organized  National  Gnard  or  enrolled  mili- 
tia, or  snch  portion  thereof  as  shall  be  called  into  active 
service,  as  provided  in  section  seven  hundred  and  twenty- 
eight,  must  appear  at  the  time  and  place  appointed,  fully 
armed  and  equipped,  and  with  not  less  than  forty  rounds 
of  ball  cartridge  to  each  man,  if  infantry  or  cavalry,  and 
with  not  less  than  twenty  rounds  of  grape,  canister,  or 
round  shot,  if  artillery. 

730.  When  an  armed  force  is  called  out  for  the  pur- 
pose of  suppressing  an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  and  is  placed  under  the  temporary 
direction  of  any  civil  officer,  as  provided  in  section  seven 
hundred  and  thirty-one,  it  must  obey  the  orders  in  rela- 
tion thereto  of  such  civil  officer. 

731.  Whenever  any  portion  of  the  National  Guard,  or 
enrolled  militia,  shall  have  been  called  into  active  service 
to  suppress  an  insurrection  or  rebellion,  to  disperse  a  mob, 
or  to  enforce  the  execution  of  the  laws  of  this  State  or  of 
the  United  States,  it  shall  be  competent  for  the  command- 
er-in-chief, or  for  the  general  acting  in  his  stead,  to  place 
such  troops  under  the  temporary  direction  of  the  mayor 
of  any  city,  or  of  the  president  of  the  board  of  supervisors 
of  the  cities  and  counties  of  Sacramento  and  San  Fran* 
Cisco,  or  the  person  acting  in  that  capacity,  of  the  sheriff 
of  any  county,  or  of  any  marshal  of  the  United  States; 
and  if,  in  the  opinion  of  such  civil  officer,  it  shall  become 
necessary  that  the  troops  so  called  out  shall  fire  or  chaige 
upon  any  mob  or  body  of  persons  assembled  to  break  or 
resist  the  laws,  such  civil  officer  shall  give  a  written  order 
to  that  effect  to  the  superior  officer  present  in  command  of 
such  troops,  who  will  at  once  proceed  to  carry  out  the  or- 
der, and  shall  direct  the  firing  and  attack  to  cease  only 
when  such  mob  or  unlawful  assembly  shall  have  been 
dispersed,  or  when^ordered  to  do  so  by  the  proper  civil  au- 
thority.   No  officer  who  has  been  called  out  to  sustain  the 
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civil  anthoritdes  shall,  under  any  pretense,  or  in  compli- 
ance with  any  order,  fire  blank  cartridges  npon  any  mob 
or  unlawful  assemblage,  under  penalty  of  being  cashiered 
by  sentence  of  a  court-martial;  provided,  that  nothing  in 
this  section  shall  be  construed  as  prohibiting  any  such 
troops  from  firing  or  charging  upon  such  mob  or  assembly 
withoat  the  orders  of  such  civil  officers,  in  case  they  shall 
first  be  attacked  or  fired  upon,  or  forcibly  resisted  in  dis- 
chaige  of  their  duty.  When  the  commander-in-chief,  or 
general  acting  in  his  stead,  shall  call  troops  into  active 
service  for  the  purposes  mentioned  in  this  section,  and 
shall  not  place  them  under  the  temporary  direction  of 
any  civil  officer,  the  commanding  officer  shall  use  his  own 
discretion  with  respect  to  the  propriety  of  attacking  or 
firing  upon  any  mob  or  unlawful  assembly. 
Oovemor  as  comnuuider-in-chief  of  militia— Const.  CaL  art.  v,  S  8. 

738.  When  the  governor  is  satisfied  that  the  execution 
of  civil  or  criminal  process  has  been  forcibly  resisted  in 
any  county  by  bodies  of  men,  or  that  combinations  to  re- 
sist the  execution  of  process  by  force  exist  in  any  county, 
and  that  the  power  of  the  county  has  been  exerted,  and 
has  not  been  sufficient  to  enable  the  officers  having  the 
process  to  execute  it,  he  may,  on  the  application  of  the 
officer,  or  of  the  district  attorney,  or  judge  of  a  Superior 
Court  of  the  county,  by  proclamation,  published  in  such 
papers  as  he  may  direct,  declare  the  county  to  be  in  a 
state  of  insurrection,  and  may  order  into  the  service  of 
the  State  such  number  and  description  of  the  organized 
National  Gusurd,  or  volunteer  uniformed  companies,  or 
other  militia  of  the  State,  as  he  deems  necessary,  to  serve 
for  such  term  and  under  the  command  of  such  officer  as 
he  may  direct.    [In  effect  April  12th,  1880.] 

733.  The  governor  may,  when  he  thinks  proper,  re- 
voke the  proclamation  authorized  by  the  last  section,  or 
declare  that  it  shall  cease  at  the  time  and  in  the  manner 

directed  by  him. 
See  Const  CaL  art.  y,  S  & 
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GHAFTE&  L 

OV  UFKACHMKZrTS. 

737.  Qffleera  liable  to  Impeadunant. 

738.  Articles,  how  prepared.   Trial  by  Senate* 

739.  Articles  of  impeachment. 

740.  Time  of  hearing.   Service  on  defendant. 

741.  Service,  how  made. 

742.  Proceedings  on  fallare  to  appear. 

743.  Defendant,  after  appearance,  may  answer  or  denun^ 

744.  If  demurrer  is  overruled,  defendant  mnst  answer. 
749.   Senate  to  be  sworn. 
74ft.   Two-thirds  necessary  to  a  conviction. 

747.  Judgment  on  conviction,  how  pronounced. 

748.  The  same. 

749.  Nature  of  the  judgment. 

750.  Effect  of  judgment  of  suspension. 

751.  Impeachment  disqualifies  until  acquittal,  Yaeaney.  how  filled. 

752.  Presiding  ofllcer  when  lieutenant^ovemor  Is  impeached. 

753.  Impeachment  not  a  bar  to  indictment. 

737.  The  govemor,  lieutenant-governor,  secretary  of 
state,  controller,  treasurer,  attorney-general,  surreyor- 
general,  chief  justice,  associate  justices  of  the  Supreme 
Court,  and  judges  of  the  Superior  Courts,  are  liable  to  im- 
peachment for  any  misdemeanor  in  ofi&ce.  [In  effect 
February  18th,  1880.] 

Impeachment,  who  subject  to— Ck>nst.  Cal.  art.  iv,  S 18.  While  the 
Constitution  has  provided  for  the  impeachment  of  certain  officers,  it 
has  left  all  other  civil  officers  to  be  tried  in  such  manner  as  the  Legia* 
lature  may  provide-~45  Cal.  200.  A  presiding  judge  is  liable  for  pre- 
venting his  associate  from  delivering  his  opinion— Addison's  Trial,  114, 
151 ;  8.  C.  4  Dall.  225;  Porter's  Trial,  el.  Judges  cannot  be  removed  by 
quo  warranto— 43  Alik.  234. 

738.  All  impeachments  must  be  by  resolution  adopted, 
originated  in,  and  conducted  by  managers  elected  by  the 
Assembly,  who  must  prepare  articles  of  impeachment, 
present  them  at  the  bar  of  the  Senate,  and  prosecute  the 
same.  The  trial  must  be  had  before  the  Senate,  sitting  as 
a  court  of  impeachment. 
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The  trial.— A  member  of  the  House,  Toting  for  the  prosecution  of 
an  impeachment,  is  not  thereby  rendered  disqnallfled,  if  snbsegnently 
elected  to  the  Senate,  from  sitting  on  the  trial  thereof—Addlson's  Trial* 
21-8;  Porter's  Trial,  53.  For  an  impeachment  to  be  effectual,  the  ar- 
ticles must  be  presented  to  the  Senate,  and  a  constitutional  quorum 
of  the  entire  membership  must  receive  them— 12  Fla.  653.  See  Const. 
Cal.  art  iv,  S  17;  Fed.  Const,  art.  i.  S  3,  subd.  6. 

739.  When  an  officer  is  impeached  by  the  Assembly 
for  a  misdemeanor  in  office,  the  articles  of  impeachment 
must  be  delivered  to  the  president  of  the  Senate. 

740.  The  Senate  most  assign  a  day  for  the  bearing  a( 
the  impeachment,  and  inform  the  Assembly  thereof.  The 
president  of  the  Senate  mast  cause  a  copy  of  the  articles 
of  impeachment,  with  a  notice  to  appear  and  answer  the 
same  at  the  time  and  place  appointed,  to  be  served  on  the 
defendant  not  less  than  ten  days  before  the  day  fixed  for 
the  hearing. 

741.  The  service  must  be  made  upon  the  defendant 
personally,  or  if  he  cannot,  upon  diligent  inquiry,  be  found 
-within  the  State,  the  Senate,  upon  proof  of  that  fact,  may 
order  publication  to  be  made,  in  such  manner  as  it  may 
deem  proper,  of  a  notice  requiring  him  to  appear  at  a  spec- 
ified time  and  place  and  answer  the  articles  of  impeach- 
ment. 

See  PoL  Code,  S  289. 

742.  If  the  defendant  does  not  appear,  the  Senate* 
upon  proof  of  service  or  publication,  as  provided  in  the 
two  last  sections,  may,  of  its  own  motion  or  for  cause 
shown,  assign  another  day  for  hearing  the  impeachment, 
or  may  proceed,  in  the  absence  of  the  defendant,  to  trial 
and  judgment. 

See  55  Cal.  290. 

743.  When  the  defendant  appears,  he  may  in  writing 
object  to  the  sufficiency  of  the  articles  of  impeachment, 
or  he  may  answer  the  same  by  an  oral  plea  of  not  guilty, 
which  plea  must  be  entered  upon  the  journal,  and  puts  in 
issue  every  material  allegation  of  the  articles  of  impeach- 
ment. 
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744.  If  the  objeotion  to  the  saffideiioy  of  the  articles 
of  impeachment  is  not  sustained  by  a  majority  of  the 
members  of  the  Senate  who  heard  the  argument,  the  de- 
fendant most  be  ordered  forthwith  to  answer  the  articles 
of  impeachment.  If  he  then  pleads  guilty,  or  refuses  to 
plead,  the  Senate  must  render  judgment  of  conviction 
against  him.  If  he  plead  not  guilty,  the  Senate  must, 
at  such  time  as  it  may  appoint,  proceed  to  try  the  im- 
peachment. 

745.  At  the  time  and  place  appointed,  and  before  the 
Senate  proceeds  to  act  on  the  impeachment,  the  secretary 
must  administer  to  the  president  of  the  Senate,  and  the 
president  of  the  Senate  to  each  of  the  members  of  the 
Senate  then  present,  an  oath  truly  and  impartially  to 
hear,  try,  and  determine  the  impeachment;  and  no  mem- 
ber of  the  Senate  can  act  or  vote  upon  the  impeachment, 
or  upon  any  question  arising  thereon,  without  having 
taken  such  oath. 

Form  of  oath— Chase's  Trlftl,  12. 

746.  The  defendant  cannot  be  convicted  on  impeach- 
ment without  the  concurrence  of  two-thirds  of  the  mem- 
bers elected,  voting  by  ayes  and  noes,  and  if  two-thirds  of 
the  members  elected  do  not  concur  in  a  conviction,  he 
must  be  acquitted.    [In  effect  February  18th,  1880. 

747.  After  conviction  the  Senate  must,  at  such  time  as 
it  may  appoint,  pronounce  judgment,  in  the  form  of  a  res- 
olution entered  upon  the  journals  of  the  Senate. 

748.  On  the  adoption  of  the  resolution  by  a  majority 
of  the  members  present  who  voted  on  the  question  of  ac- 
quittal or  conviction,  it  becomes  the  judgment  of  the 
Senate. 

749.  The  judgment  may  be  that  the  defendant  be  sus- 
pended, or  that  he  be  removed  from  office  and  disquali- 
fied to  hold  any  office  of  honor,  trust,  or  profit,  under  the 
State.    [In  effect  February  18th,  1880.] 

A  removal  from  office  for  an  offense  committed  is  a  part  of  the 
Judgment— 1  Leg.  Oaz.  455.   See  Const.  Cal.  art.  Iv,  S  IS* 
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750.  If  judgment  of  suspension  is  given,  the  defend- 
ant, during  the  continuance  thereof,  is  dis<iualified  from 
receiving  the  salary,  fees,  or  emoluments  of  the  office. 

751.  Whenever  articles  of  impeachment  against  any 
officer  subject  to  impeachment  are  presented  to  the  Sen- 
ate, such  officer  is  temporarily  suspended  from  his  office, 
and  cannot  act  in  his  official  capacity  until  he  is  acquitted. 
Upon  such  suspension  of  any  officer  other  than  the  gov- 
ernor, his  office  must  at  once  be  temi)orarily  filled  by  an 
appointment  made  by  the  governor,  with  the  advice  and 
consent  of  the  Senate,  until  the  acquittal  of  the  party  im- 
peached; or,  in  case  of  his  removal,  until  the  vacancy  is 

filled  at  the  next  election,  as  required  by  law. 

All  th0  fonctions  of  the  goyemor  are  entirely  suspended  during 
lilstrlal-8Neb.464. 

752.  If  the  lieutenant-governor  is  impeached,  notice 
of  the  impeachment  must  be  immediately  given  to  the 
Senate  by  the  Assembly,  that  another  president  may  be 
chosen. 

753.  If  the  offense  for  which  the  defendant  is  con- 
victed on  impeachment  is  also  the  subject  of  an  indict- 
ment or  information,  the  indictment  or  information  is  not 
barred  thereby.    [In  effect  February  18th,  1880.] 


OTHBRWISB  THAN  BY  Df PBAGHMBNT.     §§  756-9 


OHAFTEBIL 

OV  THB   SBHOYAL  OF  CIVIL  OFFICBBS   OTHSBWOa   TBAV 

BT   IMPEACHMENT. 

$  758.  Accusation  to  be  presented  by  the  gnnd  Jury. 

S  759.  Form  of  accusation. 

S  760.  To  be  transmitted  to  the  district  attorney,  and  copy  senred* 

S  761.  Proceedings  If  defendant  does  not  appear. 

S  762.  Defendant  may  object  to  or  deny  the  accosatlon. 

S  76S.  Form  of  objection. 

S  764.  Manner  of  denial. 

S  765.  If  objections  ovemiled,  defendant  must  answer. 

S  766.  Proceedings  on  plea  of  guilty*  refusal  to  answer,  ete. 

S  767.  Trial  by  jury. 

S  768.  State  and  defendant  entitled  to  process  for  witnesses. 

S  769.  Judgment  upon  conviction,  and  its  form. 

S  770.  Appeal,  how  taken.  Defendant  to  be  suspended  and  Taoaney 

filled. 

S  771.  Proceedings  for  the  removal  of  a  district  attorney. 

5  772.  Removal  of  public  officers  by  summary  proceedings. 

758.  An  accusation  in  writing  against  any  district, 
county,  township,  or  municipal  officer,  for  willful  or  cor- 
rupt misconduct  in  office,  may  be  presented  by  the  grand 
jury  of  the  county  for  or  in  which  the  officer  accused  is 
elected  or  appointed. 

Removal  from  office.— The  power  to  remove  Is  an  incident  of  the 
power  to  appoint,  and  is  made  so  expressly  by  the  Constitution— 7  Cal. 
102;  id.  632;  14  id.  715;  39  Cal.  3;  bat  it  is  limited  to  those  officers  whose 
term  is  notprovided  for  by  the  Constitution— 2  Cal.  198;  6  id.  291 ;  7  id. 
519;  see  8  E.  Mon.  649;  or  declared  by  law— 6  Cal.  291.  So  a  constitu- 
tional  officer  cannot  be  divested  of  his  office  otherwise  than  as  pre- 
scribed by  the  Constitution— 2  Cal.  198;  7  id.  519.  The  governor  can- 
not remove  a  notary  public  before  his  whole  term  of  office  has  expired 

6  Cal.  291 ;  but  an  exn^^leio  tax-coUector  may  be  deprived  of  his  office 
before  the  expiration  of  his  terra— 14  Cal.  12;  see  38  id.  76.  The  Legis- 
lature can  abolish  an  office,  or  extend  and  abridge  the  term,  at  pleasure 
-45  Cal.  553.   See  36  Cal.  12. 

Form  of  information  and  decree— see  1  Allen,  358. 

759.  The  accusation  must  state  the  ofEeuse  charged,  in 
ordinary  and  concise  language,  and  without  repetition. 


8§  760-7     OTHXBWI8B  TBAN  BT  JXP^JLCBKKST.  SOO 

760.  The  accusation  most  be  delivered  by  the  fore- 
mau  of  the  grand  jury  to  the  district  attorney  of  the 
county,  except  when  he  is  the  officer  accused,  who  must 
cause  a  copy  thereof  to  be  served  upon  the  defendant, 
and  require,  by  notice  in  writing  of  not  less  than  ten  days, 
that  he  appear  before  the  Superior  Court  of  the  county, 
at  a  time  mentioned  in  the  notice,  and  answer  the  accusa- 
tion. The  original  accusation  must  then  be  filed  with  the 
clerk  of  the  court.    [In  effect  April  12th,  1880.] 

761.  The  defendant  must  appear  at  the  time  appointed 
in  the  notice  and  answer  the  accusation,  unless  for  some 
sufficient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  does  not  appear,  the  court  may  proceed  to 
hear  and  determine  the  accusation  in  his  absence. 

See55CaL290. 

762.  The  defendant  may  answer  the  accusation  either 
by  objecting  to  the  sufficiency  thereof,  or  of  any  article 
therein,  or  by  denying  the  truth  of  the  same. 

763.  If  he  objects  to  the  legal  sufficiency  of  the  accu- 
sation, the  objection  must  be  in  writing,  but  need  not  be 
in  any  specific  form,  it  being  sufficient  if  it  presents  Intel- 
ligibly  the  grounds  of  the  objection* 

764.  If  he  denies  the  truth  of  the  accusation,  the 
denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

765.  If  an  objection  to  the  sufficiency  of  the  accusation 
1b  not  sustained,  the  defendant  must  answer  thereto  forth- 
with. 

766  If  the  defendant  pleads  guilty,  or  refuses  to  an- 
swer tha  arrusation,  the  court  must  render  judgment  of 
convict  ion  Hgainst  Iiim.  If  he  denies  the  matters  chaiged, 
the  court  must  immediately,  or  at  such  time  as  it  may  ap- 
point, prnreetl  to  try  the  axscusation. 

767.  Tlu'  trial  must  be  by  a  jury,  and  conducted  in  all 
respect H  in  tlin  same  manner  as  the  trial  of  an  indictment 
for  a  iniHdeiiiKHnor 
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768.  The  district  attorney  and  the  defendant  are  re- 
spectively entitled  to  snch  process  as  may  be  necessary 
to  enforce  the  attendance  of  witnesses,  as  upon  a  trial  of 
an  indictment. 

769.  Upon  a  conyiction,  the  court  must,  at  such  time 
as  it  may  appoint,  pronounce  judgment  that  the  defend- 
ant beremoyed  from  office;  but,  to  warrant  a  removal, 
the  judgment  must  be  entered  upon  the  minutes,  and  the 
causes  of  removal  must  be  assigned  therein. 

770.  From  a  judgment  of  removal  an  appeal  may  be 
taken  to  the  Supreme  Court,  in  the  same  manner  as  from 
a  judgment  in  a  civil  action;  but  imtil  such  judgment  is 
reversed,  the  defendant  is  suspended  from  his  office. 
Pending  the  appeal,  the  office  must  be  filled  as  in  case  of 
a  vacancy. 

771.  The  same  proceedings  may  be  had  on  like  grounds 
for  the  removal  of  a  district  attorney,  except  that  the  ac- 
onsation  must  be  delivered  by  the  foreman  of  the  grand 
jury  to  the  clerk,  and  by  him  to  a  judge  of  the  Superior 
Court  of  the  county,  who  must  thereupon  appoint  some 
one  to  act  as  prosecuting  officer  in  the  matter,  or  place 
the  accusation  in  the  hands  of  the  district  attorney  of 
an  adjoining  county,  and  require  him  to  conduct  the 
proceedings.    [In  effect  April  12th,  1880.] 

772.  When  an  accusation  in  writing,  verified  by  the 
oath  of  any  person,  is  presented  to  a  Superior  Court, 
alleging  that  any  officer  within  the  jurisdiction  of  the 
court  has  been  guilty  of  charging  and  collecting  illegal  fees 
for  services  rendered,  or  to  be  rendered,  in  his  office,  or  has 
refused  or  neglected  to  perform  the  official  duties  pertain- 
ing to  his  office,  the  court  must  cite  the  party  charged  to 
appear  before  the  court  at  a  time  not  more  than  ten  nor 
less  than  five  days  from  the  time  the  accusation  was  pre- 
sented; and  on  that  day,  or  some  other  subsequent  day 
not  more  than  twenty  days  from  that  on  which  the  accu- 
sation was  presented,  must  proceed  to  hear,  in  a  sum- 

Tva.  C0l>B.p-MI. 
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aatj  manner,  the  aconsatlon,  and  evidenca  offered  in 
support  of  the  same,  and  the  answer  and  STidence  offered 
by  Ibe  par^  acoiuad;  and  if,  od  such  hearing,  it  appears 
that  the  oharse  is  Bostoined,  the  eotirt  must  enter  a  de- 
cree that  the  party  accused  be  deprived  at  hia  offlce,  and 
mnat  enter  a  judgment  for  five  hondred  dollars  In  faror 
of  the  informer,  and  such  costs  as  are  allowed  in  civil 
cases.    [In  effect  April  12tb,  1380.] 


I 
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TITLE  m. 

Of  tbe  FrooeedingB  in  Criminal  Aotions  PrOse- 
outed  by  Indictment,  to  the  Commitment^  in- 
dnflive. 

Ohap.    I.    Of  thb  Local  Jurisdiction  of  Pubijo  Of- 
FBNSBS,  §§  777-95. 
n.    Of  thb  Timb  of  gommbncino  Gbimizcaii  Ac- 
tions, §§  799-803. 
in.    Thb  Infobhation,  §§  806-9. 
IV.    Thb  Wabrant  of  Abbbst,  §§  811-29. 
y.    Abbbst,  by  whom  and  bow  uadb,  §§  834-51. 

YL     BBTAKINa  AFTBB  AN  ESGAPB  OB  BbSCUB,  §§ 

854-5. 
Yn.   Examination  of  thb  Casb  and  Discbabgb 

OF    DbFBNDANT,   OB  HOLDZNO  BDC  TO  AN- 
SWER, §§  858-83. 
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CHAPTEE  I. 

OF  THE  LOCAL  JUBISDICTIOK  OF  FX7BLZ0  0FF8NBB8. 

f  777.   Jurisdiction  of  offenses  committed  In  tbls  State. 

S  778.   Offenses  commenced  without,  but  consummated  within  thli 

State. 
S  779.  When  an  inhabitant  of  this  State  is  concerned  in  a  duel  out  of 

the  sune,  and  a  party  wounded  dies  therein. 
S  780.  Leavittg  tiie  State^to  e^ade  the  statute  against  duelinf. 
S  781.  Offense  committed  partly  in  one  county  and  partly  in  aaotker. 
S  782.   Committed  on  the  boundary,  etc.,  of  two  or  more  countiea. 
S  783.  Jurisdiction  of  an  offense  on  board  a  vessel  or  car. 
S  784.  Jurisdiction  for  kidnapping  or  abduction. 
S  785.   Jurisdiction  of  an  indictment  for  bigamy  or  Incest. 
S  788.  Property  feloniously  taken  In  one  county  and  brought  Into 

another. 
S  787.   Jurisdiction  for  escaping  from  prison. 
S  788.  Jurisdiction  for  treason  committed  out  of  the  State. 
S  789.  Jurisdiction  for  stealing,  etc.,  property,  out  of  State,  and 

brought  therein. 
S  790.   Jurisdiction  for  murder,  etc.,  where  the  injury  was  inflicted  In 

one  county,  and  the  party  dies  out  of  that  county. 
S  791.   Of  an  indictment  against  an  accessory. 
S  792.   Of  principals  who  are  not  present,  etc.,  at  commission  of  tlie 

principal  offense. 
S  798.  OouTlction  or  acquittal  in  another  State  a  bar,  where  the  juris* 

diction  iB  concurrent. 
S  794.  Conviction  or  acquittal  in  another  county  a  bar,  where  the 

jurisdiction  Is  concurrent. 
S  79B.   Jurisdiction  of  prize-fight. 

777.  Every  person  is  liable  to  punishment  by  the  laws 
of  this  State,  for  a  public  offense  committed  by  him  there- 
in, except  where  it  is  by  law  cognizable  ezclasively  in 
the  courts  of  the  United  States. 

Jurisdiction  generally.— State  tribunals  have  no  power  to  punish 
crimes  against  the  laws  of  the  United  States  as  such ;  as  in  false  swear- 
ing before  register  of  land-office— 38  Cal.  150:  4  Blackf.  147;  or  under 
the  national  bankrupt  act— 15  N.  H.  83;  but  see  108  Mass.  809.  It  is 
only  when  an  offense  is  also  an  offense  against  the  State  laws  that  State 
ibunals  trhave  Jurisdlctlon-38  CaL  l&O;  and  see  64  Me.  881.    So,  there 
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Otnnot  b«  ontfrrrvd  bf 
diction  to  trr  ajoity  tar  an 
luiUnmeDt-U  C&L  ws:  4  Pa 
jBCtlona  u  ma  iurlsdictloD 
wtaen  a  pirtTTOluntarlljii 


wu  EmI  beCora 
'thS^^t""f 

peltotejorw- 
Aa  cue  may 

Faw«r  of  Iiaililatar*,— Tba  I.e||latatun  mar  eiitabllsli  criminal 
courts  In  addition  lo  Cliosa  (peclfled  In  tbs  ConBtltutlon,  ana  glTe 
ttaem  coDCnrrant  jurladlctloD— GS  Fa.  St.  Sj  41  Tei.  M ;  or  It  aa,y  l!>^ 

tIS.  Bo.^sMunlclpilCrliDiDalCourtoI  Ban  Fraoe'lKO  Is  a  coQUItD- 
Uonal  cooit— n  CaL  tl7 ;  41  liL  129.   Bee  Const.  froT.  ante,  paga  19. 

Ooniti  Kananllr— Dletrlet  Conrta  baie  Jnrltdlctlan  OTar  punlib- 
■n.  tL  Coantf  Conttt  are  courts  of  general  furlidlctlon,  and  all 
laMBaniMita  arelnfwor  of  their  proceefllngs—'^Cal.eSi  41  la.  129.  In 
■U  UBM  of  Btideaieanortu  luilgmeDils  final  eicepc  In  cases  oceiceu 
ol]mMlcUoil-2S  Cal.  419;  ill  1^  DH.  A  Justice's  Conrtbaanoettm 
temtnlU]DilMletlon--4Ncv,4i2.  tlb  repeal  of  a  ertniliialiawdoei 
■Ot  «> wt»  tnlif  tba  punniunent  ot  an  <Aeuse  uader  Iba  lav  iiolau 


the  Intention  be  enresalrdedired  In  tbe  repeiJlnff  Ict—lS  Gml.  1C 

OAnle>bTia>ld«itallenB.~A  resident  alien  la  Bmeuble  to  ttiiUw 
otUieplsca In  vblcii bellies, even  In  cues  or  treason— S  Wbesl. OT; 
Wbart.St.  Trl.  Wi  Id.  IBS;  lacoi  U.  O.WIieosa  to  resident  Indlima— 
!T  C«l,  «rt!  6  Petert.  ei8|  s  Will.  «7i  I  McLesn,  wt;  i  K»B.  4Bj  14 
Atk.  <W;  I  Btewi.  A  1*.  Jh:  1  Abb.  U.  8.  S77i  1  Woolw.  1S2;  M  tf.  C. 
Sill  )  Verg.  39ii;  1  Abb.  U.  6.  m. 

778.  'When  tbe  commlBBlon  of  a  pablic  offeiiEe,  coio- 
menced  wtthout  the  State,  Is  conaummatecl  witbin  Ita 
boDDdarica,  the  defendant  is  liable  to  punishment  there- 
for in  tliis  State,  thongb  be  was  out  of  the  State  at  tbe 
time  of  the  commission  of  the  offanse  chained.  If  he  con- 
eummated  it  In  Uiia  State,  tbroDgh  the  Intecvention  of  an 
innocent  or  guilty  agent,  or  any  other  means  proceeding 
directly  from  himself,  in  such  case  the  jadsdiction  is  in 
the  county  in  which  the  offense  ia  consummated, 

OO^TiHe  coiQinlttod  ■broad.— A  person  Is  reaponalble  peiuUlr  when 

1;  2  Va.  cas.'iTJ;  aDuieli.  301;  16  Wis.  a^;  but  see  13  to  eitra^errlto- 
rEallurladlctlonorataie— aMlcb.S^i  SUarw.loa;  and  see  2  Parker  Cr. 
K.tMi.  A9(oeoiiiiala*DdiDlais(eta  resident  abmaa-llBtotcbt.IMi 
bntltbUmlteil  to  perfoiia  owing  aUaiilaiKe  to  tbe  OnUed  8CMei-ll 
QMn.A(t'«eii.fl4)  aalaSMU  ortiMiiu;^-!  Va.  et.ni  UlL  4»t  or 
»^LiClW)iHAlB.lH.  0oiatafoqiaTeanmi((edBl)raad,tbsaaBinj 
Buv  be  chaned  Id  ut  eouitr  Into  vUeb  tbs  oSander  mar  eonu— t 
Oar.AF.  UJiBiua.AB.aO.  m.  So  m  cnas  oT  Euudar-Bu.  A 
B.  C.  C.  391 1 1  Car. «  K.  SK )  [  1  Coi  O.  C  ue. 


tiiabiUtr  DfprlnclpBl.-Auoa.resldenl  principal  IS  penally  liable  toi 
acts  conunicted  br  bis  affent,  as  In  cbCalnlnff  Eoods  by  false  pretenaea 
-I  N.  Y.  m;  11 N.  J.  LTsUi  SDenlo,  IM;  TMet.  (I^  1:  8  Km  0.  C 

ac&let  HDdW  stolen Boodi  to  aootber  Slate  fTnsln'  ifTMn'm  Vai 
or  lending  lottery  tleteta  for  sale— I  Sets.  A  B.  W9. 

779.  When  an  inhabitant  or  resident  of  this  State,  by 
previoDii  appointment  or  engagement,  fights  a  duel  or  !■ 
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concerned  as  second  therein,  out  of  the  jurisdiction  of 
tbia  State,  and  in  the  dnel  a  wonnd  is  inflicted  upon  a 
person,  whereof  he  dies  in  this  State,  the  juriadictioii  of 
the  o&ense  is  in  the  couuty  where  the  death  happens. 

7S0.  When  an  inhabitant  of  this  State  leaves  the  same 
for  the  purposa  of  evading  ttie  operation  of  the  pcovieloui 
>f  the  Code  reiating  to  dueilng  and  challenges  to  fight, 
wltb  the  intent  or  for  the  purpose  of  doing  any  of  the  acta 
prohibited  therein,  the  jurisdiction  is  in  the  county  of 
wUcb  the  oBeoder  was  an  Inhabitant  when  the  oSense 
was  committed. 

Doallns  and  nhaUanca s«DiUnK  BctaaUcngs  to  OgbCoat  of  the 

Bute  Is  ludldabls-Tlutcli.  C.  C.  99073  Biev,  211;  I  Coiut.  B.  a.  IMi  I 
Hawks,  HT.  Tlie  aSeDsa  is  cotiUduous,  nnd  l>  trlB^J«  In  the  SWte 
wUere  Ibe  cAaUeoRe  iBSned— 48  GO.  3.1] !  1  Hawks,  IST;  iCsinp.  HOi  les 
12  Ala.  tli;  ud  ttus,  whelber  ic  resobea  Its  dutlaatloD  or  not— 1  Camp. 
*». 

781.  When  a  public  oSensa  is  committed  Id  part  In 
one  count;  and  In  part  in  another,  or  the  acts  or  effects 
thereof  constituting  or  requisite  to  the  consnumation  of 
the  offense  occur  in  two  or  more  counties,  the  juriadioUon 
Is  in  either  county. 


782.  "When  a  pnblic  offense  is  committed  on  the 
bonndary  of  two  or  more  connties,  or  within  five  hundred 
Tarda  thereof,  the  jurisdiction  is  In  either  county, 

BaandaTT  lint.— A  crime  Is  perpetrated  on  the  bannduT  between, 
It  perpetrmted  within  Hts  bundred  yardi  Uenof—se  N.  1. 17.    See  u 
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763.  WLen  an  oSenae  ts  couunitted  In  tbla  State,  on 
Iward  a  vewel  uavjgatine  a  rlrer,  bay,  alongh,  lake,  or 
eanal,  or  lying  therein,  ia  tbe  prosecatlou  of  Ler  voyage, 
tho  jurisdiction  is  tu  any  county  throngli  irliicli  tbe  ve»- 
■el  is  nsTigated  in  tbe  course  of  her  voyage,  or  In  the 
oonnty  where  the  voyage  termitiates;  and  nben  tbe  of- 
fense is  committed  in  this  State,  oq  a  railroad  train  or  car 
prosecuting  Its  trip,  the  jatisdictloa  is  la  any  coonty 
(hrongh  which  the  train  or  car  paasei  in  (he  concse  of  her 
trip,  or  in  tbe  connty  where  the  trip  terminates.  [Ap- 
proved Janaary  2S(b,  1876.] 


784.    The  jorisdlotion  of  a  criminal  action— 

1.  For  forcibly  and  without  lawful  anthotlty  aeiziag 
and  confinlag  another,  or  inveigling  or  kidnapping  bim, 
with  intent,  against  his  will,  to  canse  bim  to  be  secretly 
confined  or  imprisoned  Id  this  Slate,  or  to  be  sent  out  of 
the  StBt«,  or  from  one  county  to  another,  or  to  be  sold  as 
a  slave,  or  in  any  way  held  to  service ;  or, 

2.  For  decoying,  taking,  or  enticing  away  a  child  un- 
der tbe  age  of  twelve  years,  with  intent  to  detain  and  COB- 
ceal  It  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  the  child;  or, 

S.  For  iuveigling,  eaticing,  or  taking  away  an  niunar- 
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tied  femal*  of  prarlona  cbMt«  cboueter,  noder  the  »ge 
of  twentf-BTe  yeAis,  for  the  pnipoae  of  prostitationi  or, 

4.  For  tokiog  away  any  fenule,  nitdet  tbe  ag«  of  bLx- 
teen  yefita,  from  her  father,  mother,  purdiaa,  or  other 
person  haTiiig  the  legal  cbarge  of  her  person,  irlthont 
their  consent,  either  for  the  pnrpoie  of  concnblnaga  or 
proatltation ; 

— is  In  the  county  In  which  the  oflenie  is  committed, 
or  out  of  whioh  Um  person  upon  whom  the  offense 
was  committed  nwy,  In  the  commission  of  the  offenia, 
have  been  htonght,  or  in  which  an  act  was  done  by  the 
defendant  in  instiitaling,  ptocuiing,  promoting,  or  aidli^ 
in  the  commission  of  the  offense,  or  In  abetting  the  par- 
ties concerned  tiieteiu.    [In  effect  April  Mh,  1S80.] 

aaU.1.   SeeaUctm- 
aiOd.*.   See«U,UlU.2n,ZTS. 

785.  When  the  oSense,  either  of  bigamy  or  incest,  is 
committed  In  one  connty  and  the  defendant  is  appt^ 
bended  in  another,  the  jnrisdlction  is  in  either  county. 

786.  When  property  taken  in  one  county  by  boiglaiy, 
coblfery,  larceny,  or  embezzlement,  lias  been  brought  into 
another,  the  jurisdiction  of  the  oSense  is  !n  either  county. 
But  if  at  any  time  before  the  convictian  of  the  defendant 
In  the  latter,  he  is  Indicted  in  the  former  county,  the  sher- 
iff of  the  latter  county  mnst,  npoa  demand,  deliver  bim  to 
the  sheriS  of  the  former. 
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787.  The  Jurisdiction  of  a  criminal  action  for  escaping 
from  prison  is  in  any  county  of  the  State.  In  effect  April 
9th,  1880.] 

788.  The  jurisdiction  of  a  criminal  action  for  treason, 
when  the  overt  act  is  committed  out  of  the  State,  is  in 
any  county  of  the  State.    [In  effect  April  9th,  1880.] 

789.  The  jurisdiction  of  a  criminal  action  for  stealing 

in  any  other  State  the  property  of  another,  or  receiving  it, 

knowing  it  to  have  been  stolen,  and  bringing  the  same 

into  this  State,  is  in  any  county  into  or  through  which 

fluch  stolen  property  has  been  brought.    [In  effect  April 

9th,  1880.] 

Larceny  in  other  State.^AB  between  tbe  seyeral  States,  jurisdio 
tion  exists  at  common  law  in  the  State  into  wbich  the  stolen  property 
Is  brougbt>-l  Mass.  116:  3  Stewt.  123;  2  Mass.  14;  0  Gray,  7;  1  DaTaT,  153; 
1  Hayw.  100:  1  Har.  &J,  340:  3  Conn.  186;  24  Mich.  156;  86  Miss.  593;  26 
ni.  173;  35  Mo.  229:  9  Nev.  4d;  14 Iowa,  479;  2  Oreg.  115;  11  Ohio,  435;  24 
Ohio  St.  166.  Ancl  In  some  States  it  Is  held  not  to  exist  without  a  stat- 
ute-5Blnn.619;  14  La.  An.  278;  2  Johns.  477;  id.  479;  31  N.  J.  L.83;  1 
Neb.  11:  and  such  statutes  are  constitutional— 4  Humph.  461;  15  Ind. 
378;  67  Mo.  69;  but  see  49  Id.  181;  3  Qrey,  434.  See  an^e,  S  497,  and 
notes. 

790.  The  jurisdiction  of  a  criminal  action  for  murder 

or  manslaughter,  when  the  injury  which  caused  the  death 

was  inflicted  in  one  county,  and  the  party  injured  dies  in 

another  county  or  out  of  the- State,  is  in  the  county  where 

the  injury  was  inflicted.    [In  effect  April  9th,  1880.] 

Oonsnmmation  ont  of  State.— Where  a  person  assaulted  in  one 
State  went  to  another  State  and  died  there,  the  charge  is  not  cojnii»> 
able  in  the  courts  of  the  latter  State— 3  Dutch,  499;  see  7  Mich.  161. 

791.  In  the  case'  of  an  accessory  in  the  commission  of 
a  public  offense,  the  jurisdiction  is  in  the  county  where 
the  offense  of  the  accessory  was  committed,  notwithstand- 
ing the  principal  offense  was  committed  in  another 
county. 

The  act  of  Oongress  punishing  for  murder  does  not  embrace  an 
accessory  before  the  fact— Hemp.  481 ;  but  see  3  Blatchf .  207.  A  per- 
son who,  out  of  the  State,  becomes  an  accessory  before  the  fact  to  a  f el* 
ony  committed  within  the  State,  cannot  be  punished  by  the  laws  of 
Indiana— 19  Ind.  421.   See  ante,  SS  81, 32,  and  notes. 

792.  The  jurisdiction  of  a  criminal  action  against  a 
principal  in  the  commission  of  a  public  offense,  when 
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such  principal  is  not  present  at  the  commission  of  the 
principal  offense,  is  in  the  same  county  it  would  be  under 
this  Ck>de  if  he  were  so  present  and  aiding  and  abetting 
therein.    [In  effect  April  9th,  1880.] 

793.  When  an  act  charged  as  a  public  offense  is  within 

the  jurisdiction  of  another  State  or  country,  as  well  as  of 

this  State,  a  conviction  or  acquittal  thereof  in  the  former 

is  a  bar  to  the  prosecution  or  indictment  therefor  in  this 

State. 

Bar  to  prosaoYition.— The  district  in  whlcb  the  trial  Is  had  miut 
have  been  ascertained  before  the  commission  of  the  crime— 5  Blatchf . 
860.  Where  an  offense  Is  committed  arainst  two  sovereignties,  the 
first  one  prosecnting  absorbs  it— 97  U.  8.  »)9.   It  Is  no  defense  that  the 

Krtles  were  wrongfully  arrested  in  one  State  and  taken  to  another->21 
wa,  467  i  see  5  Packer  Cr.  B.  fi07. 

794.  When  an  offense  is  within  the  jurisdiction  of  two 

or  more  counties,  a  conviction  or  acquittal  thereof  in  one 

county  is  a  bar  to  a  prosecution  or  indictment  therefor  in 

another. 

Trial  as  a  bar.— A  trial  in  one  connty  is  a  bar  to  a  trial  in  eTezy 
other  connt7-43  lU.  S97 ;  39  Ala.  684 ;  7  Cold.  331. 

795.  The  jurisdiction  of  a  violation  of  sections  four 
hundred  and  twelve,  four  hundred  and  thirteen,  and  four 
hundred  and  fourteen  of  the  Penal  Code,  or  a  conspiracy 
to  violate  either  of  said  sections,  is  in  any  connty,  first,  in 
which  any  act  is  done  toward  the  commission  of  the  of- 
fense; or,  second,  into,  out  of,  or  through  which  the  of- 
fender passed  to  commit  the  offense;  or,  third,  where  the 
offender  is  arrested.    [Approved  March  7th,  1874.] 


OHAFTEB  n. 


799.  There  la  no  llmitatton  o(  time  Tritbln  vhloli  a 
piosecntloii  far  murder  most  be  commeoced.  It  nmy  be 
commenced  at  an;  time  after  the  daatli  of  the  peiBon 
fciUed. 


80(X  An  indictment  for  any  other  felony  than  mordet 
mnit  be  found,  or  on  lnf<nmBtion  filed,  within  three  rears 
after  its  commiesion.    pi  eSeot  April  9th,  1880.] 

BMl30aL»l:Hld.M. 

Sd.  An  indictment  for  any  misdemeanor  nnst  be 
tonnd,or  an  information  filed,  ^thin  one  year  after  its 
oommisaiou.    [In  effect  April  etb,  ISSa] 

802.  If,  when  the  offense  is  committed,  the  defendant 
is  out  of  the  State,  the  Indictment  may  be  found  or  an  in- 
formation filed  within  the  term  herein  limited  after  bis 
coming  within  the  State,  and  no  time  during  which  the 
defendant  is  not  an  inhabitant  of,  or  usually  resident 
within  this  State,  ia  part  of  the  limitation.    [In  eSecI 

AprUMb,  laaa] 


603.    An  indictment  la  found  within  tbo  n 
this  DliBpt«r,  when  it  is  presented  by  tlie  gtand  Jury  in 
open  conrt,  and  there  received  and  filed. 
—  "  -  '  )f  legal  proceedfnra 


CHAPTER  ni. 


.    UiglsCnta  defliud. 


606.    Tbe  complaint  la  the  allegation  in  wilting  mad«  . 
to  a  comii  or  magtBtiate  that  a  p«TBon  has  been  pillty  of 
•ome  designated  offense.    [In  eSeot  Api^  Btb,  1880.] 


neMontlon  In  Btat*  oentti.— Tbe  Coda  wittioiliM  a  proeeedlDi: 

inltMd-*  I'll!.  O.  L.  J.Ud  Where, attercunTlellaa  upon  lntormRUoii 
tor  ■nod  laiccnr.a  nuttm  la  ancst  at  Jndgmait  wu  Bud«  "■>  '><> 
gnMiiul  tint  (be  muit  bad  no  Inrlwllctlan  to  br  the  atemi 
&  iDdletqMBt.  I«M,  pniKrlT  aeolBd-*  ne.  ex.  J.  ni;  1 
aotnduceo  ceimiytiia  mlwiBBieaiiOt'Pya  wpeaUnBtwltt 
»uoh  repeal  >  pngecnlkia  uuder  It  may  be  —■■;»-< — ■*  ■-  ~ 
wllb  i  m  of  tea  Political  Cwls.bat  11  mm 

ExtonlDa  In  oStco— Any  pi 

ceedliig  by  InFormatlou  Li  oppi 

Dultea  Slatea  nor  of  ttiU  Stuu—  G  J 

807.  A  magistrate  la  an  officer  having  power  to  Issae 
a  wanant  for  the  arrest  of  a,  person  charged  with  a  public 
offense. 

808.  Tbe  following  persona 

1.  The  joatlces  of  tlie  Sapreme  Court. 

2.  The  judges  of  the  Superior  Courts. 
"   )s  of  the  peata. 


SIS 

4.  Police  roagiBtrates  in  totnia  or  cities.    [Id  effect 

March  12tlt,  ISBO.] 
3<ad.2.    SeenCaLnS. 

809.  'When  a  defendant  has  been  examined  and  com- 
mitted, as  provided  in  section  eight  baudred  and  seventy- 
two  of  tiiis  Code,  it  shali  be  ttie  duty  of  the  district 
attotoe?,  within  thiitj  days  thsreaftei,  to  file  in  the  Supe- 
rior Court  of  the  county  in  which  the  oBeaee  is  triable,  an 
Information  char{;lng  the  defendant  with  such  offenae. 
The  information  shall  be  iu  the  name  of  the  People  of  the 
State  of  California,  and  subscribed  by  the  district  at- 
torney, and  shall  be  in  fona  like  an  bidictmeut  for  tbo 
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OHAPTEBIV. 

THB  WABRANT  OF  ABSE8T. 

S  811.  Kiftmlnatlon  of  the  progeeator  and  Ills  wttnesMf  upon  tlie  In* 
tormation. 

S  812.  Depoolttons,  what  to  contaiii. 

I  811.  Yfhea  warrant  may  Issue. 

f  814.  Form  of  warrant. 

S  818.  Name  or  description  of  the  defendant  in  the  wanant»  and 
statement  of  the  offense. 

S  818.  Warrant  to  be  directed  to  and  executed  by  peace  oflioer. 

S  817.  Who  are  peace  officers. 

S  818.   To  what  peace  officers  warrants  are  to  be  directed. 

S  819.   Same ;  and  when  and  how  executed  In  another  conn^. 

S  820.  Indorsement  on  warrant,  for  service  In  another  county. 

S  821.  Defendant  to  be  taken  before  the  magistrate  issuing  the  wa^ 
rant,  etc 

S  822.  Defendant  arrested  for  misdemeanor  in  another  ooun^,  to  ha 
admitted  to  ball. 

S  823.  Proceedings  on  taking  ball  from  the  defendant  In  such  cases. 

S  824.  When  bail  Is  not  given.  When  magistrate  who  issued  warrant 
cannot  act. 

S  825.  No  delay  in  taking  defendant  before  magistrate. 

S  828.  Proceedings  where  defendant  is  taken  before  another  magis- 
trate. 

S  827.  Proceedings  for  offenses  triable  in  another  county. 

I  828.  Duty  of  officer. 

S  828.  Admission  to  balL 

811.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  publio  offense,  triable  within 
the  connty,  he  must  examine  on  oath  the  informant  or 
prosecutor,  and  any  witnesses  he  may  produce,  and  take 
their  depositions  in  writing,  and  cause  them  to  be  sub- 
scribed by  the  parties  making  them. 

Proceedings.— The  proceedings  are  regarded  as  continuous,  unless 
formally  adjourned— 29  Mich.  173.  An  information  not  supported  by 
oath  or  affirmation  will  not  authorize  a  warrant  of  arrest— 1  Abb.  U. 
8. 4SI;  1  Gale  d;  D.  454;  1  Q.  B.  889.    See  54  CaL  103. 
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812.  The  deposition  most  set  forth  the  facts  stated  by 
the  proseoator  and  his  witnesses,  tending  to  establish  the 
commission  of  the  offense  and  the  guilt  of  the  defend- 
ant. 

813.  If  the  magistrate  is  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed,  and  that  there 
is  reasonable  ground  to  believe  that  the  defendant  has 
committed  it,  he  must  issue  a  warrant  of  arrest. 

S14.  A  warrant  of  arrest  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  commandiug 
the  arrest  of  the  defendant,  and  may  be  substantially  in 
the  following  form: 

COUITTY  OF  — . 

Th»  People  of  (Aa  BtcBU  of  Califomia  to  any  tikerlff,  wnr 
stable,  mar$hai,  or  poUeeman  of  said  State,  or  of  the 

Counti/  of ; 

Information  on  oath  having  been  this  day  laid  before 
me,  by  A.  B.,  that  the  crime  of  — » (designating  it)  has 
been  committed,  and  accusing  G.  D.  thereof,  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named 
G.  D.  and  bring  him  before  me  at  (naming  the  place),  or 
in  case  of  my  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  this  county. 
Dated  at ,  this day  of ,  eighteen * 

Before  whom  to  be  taken.— In  case  of  he  absence  or  dlaabllity  to 
act  of  the  Justice  Issuing  the  warrant,  the  prisoner  shall  be  taken  be- 
fore another  magistrate,  and  a  direction  to  that  effect  must  be  inserted 
in  the  warrant--i9  Cal.  134;  M  id.  103.  The  law  of  the  State  gOTems 
as  to  its  legality-2  Watts,  165. 

815.  The  warrant  must  specify  the  name  of  the  de- 
fendant, or,  if  it  is  unknown  to  the  magistrate,  the  de- 
fendant may  be  designated  therein  by  any  name.  It  must 
also  state  the  time  of  issuing  it,  and  the  county,  city,  or 
town  where  it  is  issued,  and  be  signed  by  the  magistrate, 
with  his  name  of  office. 

Validitf  o£— It  is  invalid  if  it  does  not  state  the  speciflc  offense— I 
Parker  Cr.  R.  104;  8  Jnr.  1071;  1 W.  Bk  M6;  2  Term  Bep.  18:  6  Id.  178; 
9  East,  358:  or  if  it  fail  to  specify  the  defendant's  name— 10  Allen,  403; 
1 W.  BL  6W;  or  if  it  omits  the  cmdstian  name- 1  Moody  G.  G.  281. 
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816.  The  warrant  must  be  directed  to  and  executed  by 
a  peace  officer. 

To  whom  directed— 19  Wis.  300;  7  Gar.  ft  P.  249.  The  ofllcerinay  he 
described  by  name  of  his  office— 1  Bam.  A  0. 288;  2  Dowl.  ft  B.  44. 

817.  A  peace  officer  is  a  sheriff  of  a  county,  or  a  con- 
stable, marshal,  or  policeman  of  a  township,  city  or  town. 

818.  If  a  warrant  is  issued  by  a  justice  of  the  Supreme 
Court,  or  judge  of  a  Superior  Court,  it  may  be  directed 
generally  to  any  sheriff,  constable,  marshal,  or  policeman 
in  the  State,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  delirered.    [In  effect  April  12th,  1880.] 

See  54  Cal.  103. 

819.  If  it  is  issued  by  any  other  magistrate,  it  may  be 
directed  generally  to  any  sheriff,  constable,  marshal,  or 
policeman  in  the  county  in  which  It  is  issued,  and  may  be 
executed  in  that  county;  or,  if  the  defendant  is  in  another 
county,  it  may  be  executed  therein  upon  the  written  di- 
rection of  a  magistrate  of  that  county,  indorsed  upon  the 
warrant,  signed  by  him,  with  his  name  of  office,  and  dated 
at  the  county,  city,  or  town  where  it  is  made,  to  the  fol- 
lowing effect:  ''This  warrant  may  be  executed  in  the 
oounty  of ^'(naming  the  county). 

See  54  CaL  103. 

820.  The  indorsement  mentioned  in  the  last  section 
cannot,  however,  be  made  unless  the  warrant  of  arrest  be 
accompanied  with  a  certificate  of  the  clerk  of  the  county 
where  such  warrant  was  issued,  under  the  seal  of  the  Su- 
perior Court  thereof,  as  to  the  official  character  of  the 
magistrate,  or,  unless  upon  the  oath  of  a  credible  witness, 
in  writing,  indorsed  on  or  annexed  to  the  warrant,  prov- 
ing the  handwriting  of  the  magistrate  by  whom  it  was 
issued.  Upon  such  proof,  the  magistrate  indorsing  the 
warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterwards  appear  that  the  warrant  was 
illegally  or  improperly  issued.    [In  effect  April  12th,  1880.] 

821.  If  the  offense  charged  is  a  felony,  the  officer 
making  the  arrest  must  take  the  defendant  before  the 
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tnagistiate  who  issued  the  warrant,  or  some  other  magis- 
trate of  the  same  county,  as  provided  in  section  eight 
hundred  and  twenty-four. 

One  anrested  for  a  felony,  to  procure  ball,  most  be  taken  before  the 
magistrate  who  issued  the  warrant,  or  some  other  magistrate,  in  the 
same  county— 54  Cal.  103. 

822.  If  the  offense  charged  is  a  misdemeanor,  and  the 
defendant  is  arrested  in  another  county,  the  officer  must, 
upon  being  required  by  the  defendant,  take  him  before  a 
magistrate  in  that  county,  who  must  admit  the  defendant 
to  bail,  and  take  bail  from  him  accordingly. 

See  54  Cal.  103.  In  fixing  the  amount  of  ball.the  sole  purpose shoold 
be  to  cause  the  appearance  of  accused  to  answer  the  charge— 54  CaL  75. 
Admission  to  ball,  in  all  but  capital  cases,  is  a  right  of  accused— 19  Cal. 
Ml.   See  Const.  Pro  v.  antet  page  15. 

823.  On  taking  the  bail,  the  magistrate  must  certi^ 
that  fact  on  the  warrant,  and  deliver  the  warrant  and  un- 
dertaking of  bail  to  the  officer  having  charge  of  the  de- 
fendant. The  officer  must  then  discharge  the  defendant 
from  arrest,  and  must,  without  delay,  deliver  the  warrant 
and  undertaking  to  the  clerk  of  the  court  at  which  the  de- 
fendant is  required  to  appear. 

824.  If,  on  the  admission  of  the  defendant  to  bail,  the 
bail  is  not  forthwith  given,  the  officer  must  take  the  de- 
fendant before  the  magistrate  who  issued  the  warrant,  or, 
in  case  of  his  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  the  same  county,  and 
must  at  the  same  time  deliver  to  the  magistrate  the  war- 
rant with  his  return  thereon  indorsed  and  subscribed  by 

him. 
See  54  CaL  103. 

825.  The  defendant  must  in  all  cases  be  taken  before 
the  magistrate  without  unnecessary  delay,  and  any  at- 
tomey-at-law  entitled  to  practice  in  courts  of  record  of 
California)  may,  at  the  request  of  the  prisoner  after  such 
arrest,  visit  the  person  so  arrested.  [In  effect  April  9th, 
1880.] 

826.  If  the  defendant  is  brought  before  a  magistrate 
other  than  the  one  who  issued  the  warrant,  the  depositions 
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on  which  the  warrant  was  granted  must  be  sent  to  that 
magistrate,  or,  if  they  cannot  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testi- 
mony anew. 

Rights  of  prisoner.— The  only  rights  that  he  can  exact  are,  that  the 
afiidavits  shall  be  transmitted,  or  that  the  prosecutor  and  his  wit* 
nesses  be  summoned  to  testify  anew~19  Cai.  139. 

827.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  public  offense  triable  in  another 
county  of  the  State,  but  showing  that  the  defendant  is  in 
the  county  where  the  information  is  laid,  the  same  pro- 
ceedings must  be  had  as  prescribed  in  this  chapter,  ex- 
cept that  the  warrant  must  require  the  defendant  to  be 
taken  before  the  nearest  or  most  accessible  magistrate  of 
the  county  in  which  the  offense  is  triable,  and  the  depo- 
sitions of  the  informant  or  prosecutor,  and  of  the  wit- 
nesses who  may  have  been  produced,  must  be  delivered 
by  the  magistrate  to  the  officer  to  whom  the  warrant  is 
delivered. 

828.  The  officer  who  executes  the  warrant  must  take 
the  defendant  before  the  nearest  or  most  accessible  mag- 
istrate of  the  county  in  which  the  offense  is  triable,  and 
must  deliver  to  him  the  depositions  and  the  warrant,  with 
his  return  indorsed  thereon,  and  the  magistrate  must  then 
proceed  in  the  same  manner  as  upon  a  warrant  issued  by 
himsetf. 

829.  If  the  offense  charged  in  the  warrant  issued  pur- 
suant to  section  eight  hundred  and  twenty-seven  is  a 
misdemeanor,  the  officer  must,  upon  being  required  by 
the  defendant,  take  him  before  a  magistrate  of  the 
county  in  which  the  warrant  was  issued,  who  must  ad- 
mit the  defendant  to  bail,  and  immediately  transmit  the 
warrant,  depositions,  and  tmdertaking,  to  the  clerk  of 

the  court  in  which  t]ie  defendant  is  required  to  appear. 

To  procure  bail,  the  prisoner  must  be  taken  before  the  magistrate 
who  Issued  the  warrant,  or  some  other  magistrate  of  the  same  county 
"CaLlOS.  See  ante,  §822,  note. 
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CHAPTER  V. 

ABBBST,  BT  WHOM  Aim  HOW  MADB. 

S  8S4.  Arrest  defined.  By  whom  made. 

S  835.  How  an  arrest  is  made  and  wliat  restraint  allowed* 

S  836.  Arrests  by  peace  officers. 

S  837.  Arrests  by  private  persons. 

S  838.  Magistrates  may  order  arrest. 

S  839.  Persons  making  arrest  may  summon  assistanee* 

S  840.  When  tlie  arrest  may  be  made. 

§  841.  Arrest,  how  made. 

$  842.  Warrant  must  be  shown,  when. 

S  843.  What  force  may  be  used. 

S  844.  Doors  and  windows  may  be  broken,  when. 

S  845.  Same. 

S  846.  Weapons  may  be  taken  from  persons  arrested. 

S  847.  Duty  of  a  private  person  who  has  made  an  arrest. 

S  848.  Duty  of  officer  arresting  with  wanjmt. 

S  849.  Person  arrested  without  a  warrant  to  be  taken  before  a  maglf- 

trate.   Information  to  be  filed. 

S  850.  Arrest  by  tel^^raph. 

S  851.  Same. 

834.    An  arrest  is  taking  a  person  into  custody,  in  a 

case  and  in  the  manner  authorized  by  law.    An  arrest 

may  be  made  by  a  peace  officer  or  by  a  private  person. 

Arrest,  when  lllegaL— An  arrest  will  not  be  avoided  by  mere  cleri- 
cal or  formal  errors  in  the  warrant— 98  Mass.  4 ;  see  49  Barb.  89 ;  8  Rich. 
17.  A  warrant  may  be  void  as  to  the  parties,  but  voidable  only  as  to 
the  officer— 21 N.  H.  262;  1  Lead.  C.  G.  200.  When  absolutely  void,  the 
officer  cannot  excuse  himself— 20  Vt.  321;  as  where  it  is  dated  on  Sun- 
day—Id Mass.  824:  or  where  it  has  no  seal— 1  Hayw.  471 ;  36  Me.  3(i6;  5 
Ired.  72;  1  East  P.  C.  ch.  5,  §  58:  but  a  wafer  or  scroll  is  sufficieut— 34 
Me.  210;  9  Watts,  311;  49  Mo.  188;  9  Jur.  442;  7  Q.  B.  232. 

Validity  of  arrest.— To  make  an  arrest  valid,  the  officer  must  be  en- 
gaged in  the  execution  of  a  duty— 13  Cox  G.  G.  202.  Where  an  arrest 
IS  made  beyond  the  jurisdiction  of  the  magistrate  who  issued  the  war- 
rant, it  is  Illegal— 65  N.  C.  827;  79  Id.  605;  or  outside  of  the  district  of 
the  officer— 1  Conn.  40;  4  id.  107;  7  id.  456;  4  Mass.  232.  Where  a  fugi- 
tive was  arrested  in  another  State,  though  the  arrest  is  illegal,  it  is 
not  ground  for  his  discharge  on  habeas  corpus— \B  Pa.  St.  37.  See  4 
Parker  Cr.  B.  253.  Where  the  offense  charged  in  the  warrant  is  not  a 
subject  of  arrest,  it  is  Illegal— 20  Alb.  L.  J.  215.  Where  a  person  has 
been  dlschaj^K^d  by  a  magistrate,  an  officer  cannot  re-arrest  him  without 
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a  new  warrant— 30  Barb.  SOO,  disapprorlnff  6  Hfll.  349;  Imt  an  officer 
may  re^urest  a  person  after  voluntarily  releasing  mm— 9  Met.  259. 

835.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the  cus- 
tody of  an  officer.  The  defendant  must  not  be  subjected 
to  any  more  restraint  than  is  necessary  for  his  arrest  and 
detention. 

ArreRt.how  made.— No  mannal  touching  Is  necessary— 18  6a.  392; 
It  Is  sofflcient  if  the  party  be  witbln  the  power  of  the  officer  and  sub- 
mits to  the  arrest— 1  vrend.  215:  20  Ga.  371:  18  N.  H.  198;  1  Car.  &  P. 
153:  Moody  &  M.  244;  contra,  2  N.  H.  318:  Harp.  (S.  G.)  453;  Bald.  239; 
3  Ear.  (Del.)  416;  id.  568.  It  is  the  duty  of  the  party  to  submit— 4  Allen, 
N.  B.  440.  To  inform  defendant  that  he  Is  arrested,  and  to  lock  the 
door,  is  sufficient— Cas.  t.  Hardw.  284;  or  to  inform  him,  and  touch 
him  only  with  the  finger— 1  Salk.  79. 

836.  A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may,  without  a  warrant, 
arrest  a  person— 

1.  For  a  pult}lic  offense  committed  or  attempted  in  his 
presence. 

2.  When  a  person  arrested  has  conmiitted  a  felony,  al- 
though not  in  his  presence. 

2.  When  a  felony  has'  in  fact  been  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 
have  committed  it. 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of  the 
commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to  believe 
that  he  has  committed  a  felony. 

SvM,  1.  Offenses  committed  in  presence  of  officer— 5  Har.  (Del.) 
605;  ]9  0hIoSt.248;  2Hm,(S.C.)619:  8  Serg.d;  B.47;  71  HI. 73;  17How. 
Fr.  lOU;  3  Wend.  384;  9  Car.  &  P.  474;  5  El.  &  B.  188;  or  even  after,  if 
danger  has  not  ceased— 7  Cox  G. C.  389;  and  see  71  IlL  78:  limited,  36 N. 
H.  246. 

Subd.2.  For  felony— 12  Gush.  246;  id.  615;  71  Dl.  78;  Gald.  291;  1 
Lead.  G.  C.  195;  and  such  misdemeanors  as  cannot  be  stopped  or  re- 
dressed without  immediate  arrest— 3  Post.  &  P.  859;  4  id.  155;  but  for 
cruelty  to  animals,  he  cannot  arrest  without  a  warrant-^  Lans.  84;  2 
Daly,  220. 

Subd»  3.    Probable  cause.— An  officer  may  arrest  on  probable 

S'ound  of  suspicion,  and  without  a  warrant— 30  C^a.  430;  14  Gray,  65;  6 
umph.  53;  1  Moody  G.  G.  634;  see  46  Ga.  86;  and  to  justify  nlm,  it 
will  not  be  necessary  to  establish  the  guilt  of  the  party— 49  Did.  56;  1 
Am.  Gr.  B.  60;  so,  of  a  constable— 1  Wheel.  G.  G.  137.  A  constable  may 
arrest  on  reasonable  cause  of  suspicion,  or  for  breach  of  peace  in  his 
presence-67  Pa.  St.  30 ;  8  Serg.  &  K.  47.  So,  a  peace  officer,  for  reason- 
able cause,  may  arrest  for  felony— 49  Did.  56;  6  Humph.  53;  5  Gush.  28L 
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He  caamot  anratt  for  a  erime  proved  ot  suspected,  unless  It  be  a  fisloiiy 
— 13  Cnsb.  246;  Id.  615.    Contra,  6  Har.  (Del.)  505. 

Sttbd,  4.  On  charge  of  felony.— A  peace  officer,  on  reasonable  cause, 
on  a  charge  of  felony,  can  arrest  without  a  warrant,  but  a  private  per* 
son  cannot— 1  Doug.  S59;  1  Lead.  0. 0. 194:  but  he  is  not  bound  to  ar- 
rest merely  on  representations  that  he  is  a  thief— ^5  City  H.  Bee.  4. 
Mere  manner,  in  a  man  accused  of  crime,  is  not  probable  cause— 37 
Mich.  299.  Refusal  to  arrest— see  ante,  §  142.  Warrant  to  be  directed 
to,  and  executed  by,  offlcer-eee  <m«e,  S  816.  Who  are  peace  officers— 
ante,  %  817.  To  what  to  be  directed— ante,  SS  818, 819.  Duty  on  urest— 
1849. 

837.  A  private  person  may  arrest  another— 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  Wlien  the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence. 

3.  When  a  felony  has  been  in  fact  committed,  and  he 
has  reasonable  cause  for  believing  the^person  arrested  to 
have  committed  it. 

Subd,  1.  Private  persona.— >It  Is  the  dnty  of  all  persons  to  use  ail 
lawful  means  to  arrest  one  committing  a  breach  of  the  peace— 4  City 
H.  Bee.  Ill ;  or  an  affray- 1  Boot.  66;  but  he  is  not Justlned  without  a 
warrant,  unless  the  affray  is  still  continuing,  or  there  is  reasonable 
ground  to  apprehend  its  renewal— 10  Clark  A  F.  28;  S.  C.  1  Lead.  O.  C. 
177.  But  a  private  person  cannot*  of  his  own  authority,  after  an  affray 
or  breach  of  the  peace— 11  Johns.  486.  For  misdemeanors,  after  their 
commission,  an  arrest  can  only  be  made  on  a  warrant— 3  Parker  Or.  B. 
249. 

JSubd.  2.  For  felony.— A  private  person  may  arrest,  without  wai^ 
rant,  one  whd  has  committed  a  felony— 1  Wheel.  C.  G.  101;  3  Wend. 
350;  11  Johns.  486;  3  Parker  Cr.  B.  249;  17  How.  Pr.  100;  12  Oa.  318;  or, 
on  suspicion,  with  good  reason,  where  a  crime  has  been  actually  com- 
mitted—40  N.  Y.  463;  8  Wend.  850;  but  it  must  be  a  felonywbich  may 
be  tried  in  the  State— 51  Barb.  91 ;  as  for  an  escape— 48  N.  H.  377. 

Stibd.  3.  Reasonable  cause— see  40  N.  T.  463;  3  Wend.  350.  Vaj 
arrest  on  probable  cause— 32  N.  J.  L.  70;  3  Wend.  350;  8  Serg.  A  B.  47; 
6Binn.3i6;  66Ind.464;  2Dey.58:  3  Jones,  (N.  G.)  434:  but  to  Justify, 
an  offense  must  be  in  fact  committed— 40  N.  Y.  453;  61  Pa.  St.  882;  54 
Barb.  490;  2  Selw.  N.  P.  943. 

838.  A  magistrate  may  orally  order  a  peace  officer  or 
private  person  to  arrest  any  one  conm:iitting  or  attempt- 
ing to  commit  a  public  offense  in  the  presence  of  such 
magistrate. 

Iklacistrato  may,  on  his  own  view,  andwithont  a  wurnuitr  arrest  a 
party  zor  a  breach  of  the  peace-^s  City  H.  Bee.  95. 

839.  Any  person  making  an  arrest  may  orally  sum- 
mon as  many  persons  as  he  deems  necessary  to  aid  him 
tierein. 


840.  If  the  offense  cfaoTKed  Is  a  [elony,  tbe  arrest  may 
be  made  on  any  day,  and  at  any  time  of  tbe  day  or  uigbt. 
If  it  ia  a  miademeauoi,  tbe  arrest  cannot  be  made  at 
nigbt,  unless  npon  tbe  direction  of  tbe  magistiate,  in- 
dorsed upon  tbe  warraDt. 

841.  Tbe  person  making  tbe  arrest  most  infotm  tbe 
person  to  be  arrested  of  tbe  intention  to  araest  him,  of 
the  caoso  of  tbe  arrest,  and  the  authority  to  make  it,  ex- 
cept when  the  person  to  be  arrested  is  aotaally  eugased 
In  tbe  commission  of  or  an  attempt  to  commit  an  offense, 
or  is  pnrsned  immediately  after  its  commiaBion,  or  after 
an  escape. 


842.  If  the  person  moUnjc  tbe  arrest  Is  acting  nnder 
tbe  aatboiity  of  a  warrant,  be  must  show  the  warrant,  if 
raqnlred. 

Hurt  ihow  wwvit.-'A  penon  arreated  bafl  m  Ttetit  to  lee  tlie  wff- 
nM  nnlen  he  flnt  reilat-lft  Mlcb.  Ie9;  S  Orar,  (U;  a  He.  Wi;  1> 
HlU-Sil;  IHbtw.471;  ID  Wend,  eil ;  und  see  t  Har.  (DeL}  UTi  19 
Ohio  Bt.  WIi  and  II  tlia  Officer  IB  not  known  hs  Is  boniid  to  ahavlili 
aoltaoHtir— 1  Iieil. 201 : 1  Wtnet.  iTt.v.lSa.  l.iM.  Wliers ■  Ttolent u- 
HKiK  la  nuda  npon  the  officer,  DotLca  Is  nut  required— n  CaL  D93;  I 
Bud.  17!.  The  officer  la  not  bound  to  eihlblt  hia  wamot  belon  ae- 
eurlnE  blspTlaoner— a  Uray.SUi  HQa.  1J6.  A  r«iiUtr  t^Bcer IrtUiln 
hla  dJitilct  La  not  txnind  to  shon  his  piDcas*-3  HlO,  H. 

843.  When  the  arrest  ia  being  made  by  an  ofBcer  nnder 
tbe  antbority  of  a  warrant,  after  information  of  the  in- 
tention to  make  the  arrest,  if  tbe  person  to  be  arrested 
either  flees  or  forcibly  resists,  the  officer  may  nse  all  nee- 
esBOry  means  to  eSect  the  arrest. 
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Forco  may  be  nmd.-'The  officer  most  make  the  arrest  with  as  little 
force  as  possible— 3  Bar.  (Del.)  568:  but  all  necessary  force  may  be 
used— 8  Wis.  132 ;  and  be  will  be  Jostlfied  In  killing  to  prevent  an  escape 
after  the  actual  commission  of  a  felony— 5  Parker  Cr.  R.  234 ;  but  wan- 
ton exercise  of  lawful  power  may  be  resisted— 2  Hoast.  605.  A  peace 
officer  may  arrest  one  fleeing,  after  commission  of  a  felony,  without  a 
warrant— 27  Cal.  572;  or  after  an  escape— 48  N.  H.  377.    So  a  private 

Eerson  may  arrest  another  on  the  authorization  of  an  officer,  If  both 
e  in  pursuit— 13  Mass.  821.  An  officer  has  a  right  to  call  in  his  aid  any 
and  ail  persons— 10  Johns.  85;  and  for  them  to  refuse  assistance  is  an 
indictable  offense— Law  Rep.  1 G.  C.  20.  They  must  be  actually  or  con- 
structively under  the  officer's  command— 2  Doug.  (Mich.)  1 ;  3  Ired.  20; 
7  £ng.  50;  7  Car.  A  P.  775.-  All  pursuers  of  a  felon  are  protected  by 
law— 61  Pa.  8t.  352;  6  Cold.  283;  1  East  P.  C.  296.  Fresh  pursuit  and 
Immediate  pursuit  are  synonymous— 27  Cal.  672. 

844.  To  make  an  arrest,  a  private  person,  if  tlie  offense 
be  a  felony,  and  in  all  cases  a  peace  officer,  may  break 
open  the  door  or  window  of  the  house  in  which  the  per- 
son to  be  arrested  is,  or  in  which  they  have  reasonable 
grounds  for  believing  him  to  be,  after  having  demanded 
admittance  and  explained  the  purpose  for  which  admit- 
tance is  desired.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

Breaking  into  home.— Before  an  officer  with  a  warrant  may  break 
open  doors  to  execute  process,  he  must  first  demand  admittance  and 
be  refused— 10  Johns.  263;  1  N.  H.  346;  1  Root,  134;  id.  83;  2  Houst. 
(DeL)  585;  11  Gray,  194.  A  police  officer  may  enter  a  house  to  sup- 
press disorder— A  Bar.  (DeL)  49L 

845.  Any  person  who  has  lawfully  entered  a  house 
for  the  purpose  of  making  an  arrest  may  break  open  the 
door  or  window  thereof  if  detained  therein,  when  neces- 
sary for  the  purpose  of  liberating  himself,  and  an  officer 
may  do  the  same,  when  necessary  for  the  purpose  of  lib- 
erating a  person  who,  acting  in  his  aid,  lawfully  entered 
for  the  purpose  of  making  an  arrest,  and  is  detained 
therein. 

846.  Any  person  making  an  arrest  may  take  from  the 
person  arrested  all  offensive  weapons  which  he  may  have 
about  his  person,  and  must  deliver  them  to  the  magistrate 
before  whom  he  is  taken. 

847.  A  private  person  who  has  arrested  another  for 
the  commission  of  a  public  offense  must,  without  un- 
necessary delay,  take  the  person  arrested  before  a  mag- 
istrate, or  deliver  him  to  a  peace  officer. 

Pen.  Codk.— ss. 
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Duty  on  making  a]Te8t.~>0n  arresting,  be  may  take  the  prisoner 
to  the  county  jail,  or  before  a  justice  of  tbe  peace— 8  Serg.  A  B.  47; 
or  otber  magistrate— 12  Ga.  293, 318 ;  46  Id.  86. 

848.  An  officer  making  an  arrest,  in  obedience  to  a 
warrant,  must  proceed  with  the  person  arrested  as  com- 
manded by  the  warrant,  or  as  provided  by  law. 

Duty  of  officer.— The  officer  must  follow  the  statute  as  to  tbe  magis- 
trate to  whom  the  party  Is  to  be  delivered— 110  Mass.  319. 

849.  When  an  arrest  is  made  without  a  warrant  by  a 
peace  officer  or  private  person,  the  person  arrested  must, 
without  unnecessary  delay,  be  taken  before  the  nearest 
or  most  accessible  magistrate  in  the  county  in  which  the 
arrest  is  made,  and  an  information,  stating  the  charge 
against  the  person,  must  be  laid  before  such  magistrate. 

See  1  Wheel.  C.  G.  101 ;  3  Wend.  S.'M.  The  pendency  of  one  Inf orma* 
tlon  Is  no  bar  to  the  presentation  of  another— 6  Pac.  G.  L.  J.  526. 

850.  A  justice  of  the  Supreme  Court,  or  a  judge  of  a 
Superior  Court,  may,  by  an  indorsement  under  his  hand 
upon  a  warrant  of  arrest,  authorize  the  service  thereof  by 
telegraph,  and  thereafter  a  telegraphic  copy  of  such  war- 
rant may  be  sent  by  telegraph  to  one  or  more  peace  of- 
ficers; and  such  copy  is  as  effectual  in  the  hands  of  any 
officer,  and  he  must  proceed  in  the  same  manner  under  it, 
as  though  he  held  an  original  warrant  issued  by  the  mag- 
istrate making  the  indorsement.  [In  effect  April  12th, 
1880.] 

Arrest  by  telegraph.— An  officer  arresting  for  felony  on  telegraphic 
or  other  dispatch,  without  a  warrant,  must  take  the  party  at  once 
before  some  examining  officer— 29  How.  Fr.  185;  and  there  must  be 
reasonable  diligence— id. 

851.  Every  officer  causing  telegraphic  copies  of  war- 
rants to  be  sent  must  certify  as  correct,  and  file  in  the 
telegraph  office  from  which  such  copies  are  sent,  a  copy 
of  the  warrant  and  indorsement  thereon,  and  must  return 
the  original  with  a  statement  of  his  action  thereimder. 
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CHAPTER  VI. 

BBTAEINO   AXTXB  AN  BSCAFB   OB  BBSCUB. 

S  8M.  Maybe  St  any  time  or  in  any  place  In  the  State. 

S  8Sft.  May  break  open  door  or  window  if  admittance  refosed. 

854.  If  a  person  arrested  escape  or  is  rescued,  the  per- 
son from  whose  custody  he  escaped  or  was  rescued,  may 
immediately  pursue  and  retake  him  at  any  time  and  in 
any  place  within  the  State. 

See  ante,  S  834,  note. 

855.  To  retake  the  person  escaping  or  rescued,  the 
person  pursuing  may  break  open  an  outer  or  inner  door  or 
window  of  a  dwelling-house,  if,  after  notice  of  his  inten- 
tion, he  is  refused  admittance. 

Beeantcim, 
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CHAPTER  Vn. 

BZAJONATION  OF  THE  CASE,  AND  DISCHABGE  OF  THE   DE- 
FENDANT, OS  HOLDING   HIM  TO  ANSWER. 

S  858.  Magistrate  to  inform  the  defendant  of  tbe  diaige,  and  his 

right  to  counsel. 

S  859.  Time  to  send  and  sending  for  coonseL 

S  860.  Examination,  when  to  proceed. 

S  861.  When  to  be  completed.  Postponement. 

S  862.  On  postponement,  defendant  to  be  committed  or  discbacKea 

onbaiL 

S  863.  Form  of  commitment. 

i  864.  Depositions  to  be  read  on  examination  and  subpoenas  Issofld. 

S  865.  Examination  of  witnesses  to  be  in  presence  of  defendant. 

S  86ft.  Examination  of  defendant's  witnesses. 

S  867  Exclusion  and  separation  of  witnesses. 

S  868.  Who  may  be  present  at  the  examination. 

S  869.  Testimony,  how  taken  and  authenticated. 

S  870.  Deposition,  by  whom  and  how  kept. 

S  871.  Defendant,  when  and  how  discharged. 

S  872.  When  and  how  to  be  committed. 

S  873.  Order  for  commitment. 

S  874.  Certificate  of  ball  being  taken.   [Repealed.] 

S  875.  Order  for  bail  on  commitment. 

S  876.  Ck>mmltment,  how  made  and  to  whom  dellTered. 

S  877  Form  of  commitment. 

S  878.  Undertaking  of  witnesses  to  appear. 

S  879.  Security  for  the  appearance  of  witnesses. 

S  880.  Infants  and  married  women  may  be  required  to  give  security. 

S  881.  Witnesses  to  be  committed  on  refusal  to  give  security  for  their 

appearance. 

S  882.  Witness  unable  to  give  security  may  be  conditionally  examined. 

Not  applicable  to  prosecutor  or  accomplice. 

S  888.  Magistrate  to  return  depositions,  etc.,  to  the  court. 

858.  When  the  defendant  is  brought  before  the  ina^ 
istrate  upon  an  arrest,  either  with  or  without  warrant,  on 
a  charge  of  having  committed  a  public  offense,  the  magis- 
trate must  immediat.el7  inform  him  of  the  charge  against 
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him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage 
of  the  proceedings. 

The  charge  mentioned  in  this  section  is  not  the  same  as  the  charge 
mentioned  In  §  917  of  this  Code-^-44  Cat.  657.  A  Justice  of  the  peace 
and  a  district  jadge  are  alike  constituted  magistrates— 39  Cal.  706.  A 
preliminary  examination  cannot  be  waived— 39  CaL  706.  The  right  to 
counsel  enends  only  to  tbos^  in  custody- 55  Cal.  298.  On  a  writ  of 
habeas  corpus,  the  court  may  exact  an  immediate  examination-^  N. 
J.L.813. 

859.  He  must  also  allow  the  defendant  a  reasonable 
time  to  send  for  counsel,  and  postpone  the  examination 
for  that  purpose;  and  must,  upon  the  request  of  the  de- 
fendant, require  a  peace  officer  to  take  a  message  to  any 
counsel  in  the  township  or  city  the  defendant  may  name. 
The  officer  must,  without  delay  and  without  fee,  perform 
that  duty. 

See  55  CaL  296. 

860.  If  the  defendant  requires  the  aid  of  counsel,  the 
magistrate  must,  immediately  after  the  appearance  of 
counsel,  or  if,  after  waiting  a  reasonable  time  therefor, 
none  appears,  proceed  to  examine  the  case. 

861.  The  examination  must  be  completed  at  one  ses- 
sion, unless  the  magistrate,  for  good  cause  shown  by  affi- 
dayit,  postpone  it.  The  postponement  cannot  be  for  more 
than  two  days  at  each  time,  nor  more  than  six  days  in 
all,  unless  by  consent  or  on  motion  of  the  defendant. 

Gontinnance.— A  person  arrested,  charged  with  a  crime  in  another 
State,  before  a  demand  for  his  surrender  has  been  made,  is  entitled 
to  his  discharge  if  apostponement  is  granted  longer  than  the  stat- 
utory time-^1  Cal.  288.  If  requisite,  the  hearing  may  be  adjourned 
from  day  to  day— 29  Mich.  17S. 

862.  If  a  postponement  is  had,  the  magistrate  must 
commit  the  defendant  for  examination,  admit  him  to  bail 
or  discharge  him  from  custody  upon  the  deposit  of  money 
as  provided  in  this  Code,  as  security  for  his  appearance 
at  the  time  to  which  the  examination  is  postponed. 

See  19  CaL  539;  ante,  S  823,  note. 

863.  The  commitment  for  examination  is  made  by  an 
indorsement,  signed  by  the  magistrate  on  the  warrant  of 
arrest,  to  the  following  effect:  "The  within  named  A.  B. 


§§  864-9  EXAMINATION  OF  THE  CASE.  890 

having  been  brouglit  before  me  under  tbis  warrant,  is 

committed  for  examination  to  the  sheriff  of ."    If 

the  sheriff  is  not  present,  the  defendant  may  be  commit* 
ted  to  the  custody  of  a  peace  officer. 

864.  At  the  examination,  tbe  magistrate  must  first 
read  to  the  defendant  the  depositions  of  the  witnesses  ex- 
amined on  taking  the  information.  He  must  also  issue 
BubpoBnas,  subscribed  by  him,  for  witnesses  within  the 
State,  required  either  by  the  prosecution  or  the  defense. 

865.  The  witnesses  must  be  examined  in  tbe  presence 
of  the  defendant,  and  may  be  cross-examined  in  his  be- 
half. 

866.  When  the  examination  of  witnesses  on  the  part 
of  the  people  is  closed,  any  witnesses  the  defendant  may 
produce  must  be  sworn  and  examined. 

867.  While  a  witness  is  under  examination,  the  ma^f. 
istrate  may  exclude  all  witnesses  who  have  not  been  ex- 
amined. He  may  also  cause  the  witnesses  to  be  kept 
separate,  and  to  be  prevented  from  conversing  with  each 
other  until  they  are  all  examined. 

Ezclnsion  of  witnesses-^  CaL  491. 

868.  The  magistrate  must  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination  every  per^ 
son  except  his  clerk,  the  prosecutor  and  his  counsel,  the 
attorney-general,  the  district  attorney  of  the  county,  the 
defendant  and  his  counsel,  and  the  officer  having  the  de- 
fendant in  custody. 

See  ante,  g  867. 

869.  The  testimony  of  each  witness,  In  cases  of  homi- 
cide, must  be  reduced  to  writing,  as  a  deposition,  by  the 
magistrate,  or  under  his  direction;  and  in  other  cases 
upon  the  demand  of  the  prosecuting  attorney,  or  the  de- 
fendant, or  his  counsel.  The  magistrate  before  whom  the 
examination  is  had  may,  in  his  discretion,  order  the  tes- 
timony and  proceedings  to  be  taken  down  in  short-hand 
in  all  examinations  herein  mentioned,  and  for  that  pur- 
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pose  he  may  appoint  a  short-band  reporter.  The  deposi- 
tion or  testimony  of  the  witness  must  be  authenticated  in 
the  following  form : 

1.  It  most  state  the  name  of  the  witness,  his  place 
of  residence,  and  his  business  or  profession.' 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto,  each  answer  being  dis- 
tinctly read  to  him  as  it  is  taken  down,  and  being  cor- 
rected or  added  to  until  it  conforms  to  what  he  declares 
is  the  truth:  except  in  cases  where  the  testimony  is  taken 
down  in  short-hand,  the  answer  or  answers  of  the  witness 
need  not  be  read  to  him. 

3.  If  a  question  put  be  objected  to  on  either  side 
and  overruled,  or  the  witness  declines  answering  it,  that 
fact,  with  the  ground  on  which  the  question  was  over* 
ruled  or  the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if 
he  refuses  to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing  as  he  gives  it:  except  in  cases  where  the 
deposition  is  taken  down  in  short-hand,  it  need  not  be 
signed  by  the  witness. 

5.  It  must  be  signed  and  certified  by  the  magistrate 
when  reduced  to  writing  by  him,  or  under  his  direction, 
and  when  taken  down  in  short-hand,  the  transcript  of  the 
reporter  appointed  as  aforesaid,  when  written  out  in  long- 
hand writing  and  certified  as  being  a  correct  statement  of 
such  testimony  and  proceedings  in  the  case,  shall  be 
prima  facie  a  correct  statement  of  such  testimony  and 
proceedings.  The  reporter  shall,  within  ten  days  after 
the  close  of  such  examination,  (if  the  defendant  be  held 
to  answer  to  the  charge),  transcribe  into  long-hand  writing 
his  said  short-hand  notes,  and  certify  and  file  the  same 
with  the  county  clerk  of  the  county,  or  city  and  county, 
in  which  the  defendant  was  examined,  and  shall  in  all 
cases  file  his  original  notes  with  said  clerk.  [In  effect 
March  3rd,  1881.] 

6.  The  reporter* s  compensation  shall  be  fixed  by  the 
magistrate  before  whom  the  examination  is  had,  and  shall 
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not  exceed  that  now  allowed  reporters  in  the  Superior 
Courts  of  this  State,  and  shall  be  paid  out  of  the  treasury 
of  the  county,  or  the  city  and  county,  in  which  the  exam- 
ination is  had,  on  the  certificate  and  order  of  the  said 

magistrate.    [In  effect  March  14th,  1885.] 

A.  deposition  not  certified  by  the  magistrate,  otherwise  than  by  a 
ju.at  la  the  ordinary  form,  is  inadmissible— 54  Cal.  577.  The  certifi« 
cate  must  set  forth  actual  compliance  with  all  the  requirements  of  the 
statute— 6  Cal.  559.  The  deposition  is  not  the  only  evidence  on  a  charge 
of  perjury,  but  parole  evidence  may  be  introduced  to  prove  what  was 
sworn  to  on  the  examination— 50  Cal.  96.  If  the  magistrate  errone- 
ously excludes  a  question,  it  is  no  injury  if  the  testimony  was  imma^ 
terial— 50  Cal.  139. 

870.  The  magistrate  or  his  clerk  must  keep  the  depo- 
sitions taken  on  the  information  or  on  the  examination, 
until  they  are  returned  to  the  proper  court;  and  must  not 
permit  them  to  be  examined  or  copied  by  any  person  ex- 
cept a  judge  of  a  court  having  jurisdiction  of  the  ofifense, 
or  authorized  to  issue  writs  of  habeas  corpus,  the  attorney- 
general,  district  attorney,  or  other  prosecuting  attorney, 
and  the  defendant  and  his  counsel. 

871.  If,  after  hearing  the  proofs,  it  appears  either  that 
no  public  offense  has  been  committed  or  that  there  is  not 
sufficient  cause  to  believe  the  defendant  guilty  of  a  pub- 
lic offense,  the  magistrate  must  order  the  defendant  to  be 
discharged,  by  an  indorsement  on  the  depositions  and 
statement,  signed  by  him,  to  the  following  effect :  "  There 
being  no  sufficient  cause  to  believe  the  within  named  A. 
B.  guilty  of  the  offense  within  mentioned,  I  order  him  to 

be  discharged." 

Order  of  discharge.— The  order  of  discharge  shall  be  reduced  to 
writing— 19  Cal.  137.  The  omission  of  the  name  of  the  accused  is  not 
such  a  defect  as  will  entitle  blm  to  a  discharge  on  habeas  corpus->42 
Cal.  200;  51  id.  876;  35  id.  100.    The  mere  recommendation  of  a  grand 

giry,  that  the  party  be  detained  to  answer  before  another  grand  Jury, 
not  of  itself  good  cause  for  detention— 42  CaL  200. 

872.  If,  however,  it  appears  from  the  examination 
that  a  public  offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  the  defendant  guilty  thereof, 
the  magistrate  must  make  or  indorse  on  the  deposition 
an  order,  signed  by  him,  to  the  following  effect:  "  It  ap- 
pearing to  me  that  the  offense  in  the  within  depositions 
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mentioned,  (or  any  offense,  aocoiding  to  tbe  fact,  stating 
genet&Ilr  tbe  nature  thereof)  hsa  been  committed,  and 
that  there  is  sufflcient  cause  to  believe  tbe  wtthln  named 


873.  It  tbe  oSense  la  not  bailable,  tbe  following  woida 
mnat  be  added  to  the  indoraemeut:  "And  he  is  bereb? 
committed  to  the  eherifl  of  the  county  of ." 

S«et9CaLUl. 

874.  Section  eight  hundred  and  seventy-four  of  said 
Code  la  hereby  lepealed.    [In  effect  April  16th,  18S0.] 

875.  If  the  ofTensa  la  bailable,  and  tbe  defendant  Is 
admitted  to  ball,  the  following  worda  must  be  added  to 
the  Older:  "And  that  he  he  admitted  to  bail  in  the  sum  of 

dollars,  and  is  committed  to  the  aberlS  of  tbe  count; 

of until  he  gives  such  ball."    [In  effect  April  10th, 

1S80.] 


876.  If  the  magistrate  order  the  defendaiit  to  be  com- 
mitted, he  most  make  oat  a  commitment,  Bigned  by  him, 
with  bU  name  of  office,  and  deliver  it,  with  the  defendant, 
to  the  officer  to  whom  be  Is  committed,  or,  if  that  ofBc«t 
It  not  present,  to  a  peace  ofQcer,  who  must  deliver  the 
defendant  into  the  proper  custody,  togethec  with  the 


677.   The  commitment  most  be  to  the  followiikK  effect: 

CouMTT  OF (as  the  case  may  be). 

I%e  People  of  tAe  BlaU  of  CaXIfamia  to  f  Ae  Sheriff  of  the 
Countff  of ; 

An  order  baTing  been  this  day  made  by  me,  that  A.  B. 
be  held  to  answer  upon  a  chaise  of  (stating  briefly  the 
nature  of  the  oEfense,  and  giving  aa  near  as  may  be  the 
time  when  and  the  place  where  the  same  was  committed), 
yon  aie  commanded  to  receive  him  into  your  cnstody  and 
detain  him  until  ho  la  legally  discharged. 

Dated  this day  of ,  eighteen , 

dered,  but  Iho  omlastoo  vUl  Qot  ontttle  Hcciued  to  ft  dJachAne  Da 
babeas  corpus— 4'2  Cal.  199;  HDd  tor  rapfl,  on  wbom  It  whs  committad, 
aad  llie  uaa  of  vloleorre — 19  CaL  133.  If  lb  Hppeor  tbat  tbe  putj  li 
gnUty,tlio  court  nLllDatdlacb&EvQliJinwltbout  AUOvIng  time  for  bis 

41Ci>1.199i  acdiodetainblni  tlU  leEsllTillBChurgetl-WCt^Ul.    Se« 

878.  Od  holding  the  defendant  to  answer,  the  magis- 
trate may  take  from  each  of  the  materia!  witnesses  ex- 
amined before  him  on  the  part  of  the  people  a  written 
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nndertaking,  to  the  effect  that  he  will  appear  and  testify 
at  the  court  to  which  the  depositions  and  statements  are 
to  be  sent,  or  that  he  will  forfeit  the  snm  of  five  hundred 
dollars. 

879.  When  the  magistrate  or  a  judge  of  the  court  in 
which  the  action  is  pending  is  satisfied,  by  proof  on  oath, 
that  there  is  reason  to  believe  that  any  such  witness  will 
not  appear  and  testify  unless  security  is  required,  he  may 
order  the  witness  to  enter  into  a  written  undertaking, 
with  sureties,  in  such  sum  as  he  may  deem  proper,  for  his 
appearance  as  specified  in  the  preceding  section. 

See  atUe,  SS  865, 868;  pott,  S  882. 

880.  Infants  and  married  women,  who  are  material 
witness  against  the  defendant,  may  be  required  to  pro- 
cure sureties  for  their  appearance,  as  provided  in  the  last' 
section. 

881.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  and  testify,  either  with  or  without 
sureties,  refuses  compliance  with  the  order  for  that  pur- 
pose, the  magistrate  must  commit  him  to  prison  until  he 
complies  or  is  legally  discharged. 

882.  When,  however,  it  satisfactorily  appears  by  ex- 
amination, on  oath,  of  the  witness,  or  any  other  person, 
that  the  witness  is  unable  to  procure  sureties,  he  may  be 
forthwith  conditionally  examined  on  behalf  of  the  people. 
Such  examination  must  be  by  question  and  answer,  in  the 
presence  of  the  defendant,  or  after  notice  to  him,  if  on 
bail,  and  conducted  in  the  same  manner  as  the  examina- 
tion before  a  committing  magistrate  is  required  by  this 
Code  to  be  conducted,  and  the  witness  thereupon  be  dis- 
charged; but  this  section  does  not  apply  to  an  accomplice 
in  the  commission  of  the  offense  charged.  [In  effect 
March  14th,  1878.] 

Deposition  of  witness  for  the  people  may  be  taken  where  he  is  uiv 
able  to  procure  sureties— 49  Cal.  38. 
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883.  When  a  magistrate  has  discharged  a  defendant, 
or  has  held  him  to  answer,  he  must  return,  without  delay, 
to  the  clerk  of  the  court  at  which  the  defendant  is  re- 
quired to  appear,  the  warrant,  if  any,  the  depositions, 
and  all  undertakings  of  bail,  or  for  the  appearance  of 
witnesses,  taken  by  him. 
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TITLE  IV. 

Of  Proceedings  after  Commitment  and  before 

Indictment 

GKAP.     L     FRKT.TMTWAltY  FbOYISIONS,  §§  888-90. 

n.    FoBUATZON  OF  TEX  Oband  Jubt,  §f  88^910. 
UL   P0WBS8  AHD  Dunxs  OF   A  Grasd   Jubt, 

§§915-28. 
IV.    Pbesentmxht  aho  Fboobedzhchi  sbbbboh, 

§§  931-7. 
Pbv.  Oodb^A9. 
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OHAPTEB  I. 

PBKLDCINAST  PBOVISIONB* 

1888.  Offeiues»  how  prosecuted. 

S  888.  Wbst  by  accusation  or  information. 

S  890.  Indictments  and  accusations^  in  wbat  court  found. 


All  pablio  offenses  triable  in  the  Superior  Gonrts 
most  be  prosecuted  by  indictment  or  information,  except 
as  provided  in  the  next  section.  [In  effect  April  9th,  1880.] 

Indictment.— Neither  the  Constltntion  nor  the  Penal  Code  prohibits 
prosecution,  by  Indictment,  of  any  criminal  offense.  Including  a  mis* 
demeanor-M  Cal.  412.  Where  a  statute  creatine  a  felony  was  r» 
pealed,  a  felony,  committed  before  the  repeal,  could,  noYertheless,  be 
prosecuted  by  mdictment-4  Pac  O.  L.  J.  ^. 

889.  When  the  proceedings  are  had  for  the  removal 
of  district,  county,  municipal,  or  township  officers,  they 
may  be  commenced  by  an  accusation  or  information,  in 
writing,  as  provided  in  sections  seven  hundred  and  fifty- 
eight  and  seven  hundred  and  seventy-two. 

Informatioa.— The  Code  authorixes  a  proceeding  by  information, 
only  when  a  defendant  has  been  examined  and  committed— 6  Pac  C. 
L.J.fi26. 

890.  All  accusations,  informations,  or  indictments 
against  district,  county,  municipal,  and  township  officers, 
must  be  found  or  filed  in  the  Superior  Court.  [In  effect 
April  12th,  1880.] 
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GHAFTEBn. 

VOBKATZON  OF  THE  GBAKD  JUBT. 

1101.  WboniaycballengethepaneloraalndlTUbiilJiiVQb 

S  8Bft.  Catise  of  cballenga  to  a  paneL 

I  898.  Oanse  of  cballenge  to  an  IndiTldiial  grand  Jnrcnw 

S  897.  Maimer  of  taking  and  trying  cbaUenges. 

S  898.  Decision  upon  challenges. 

S  899.  Effect  of  allowing  a  cbaUenge  to  a  paneL 

S  900.  Effect  of  allowing  challenge  to  an  indlTidoal  Jam; 

S  901.  Objections  can  only  he  taken  hy  challenge. 

S  902.  Appointment  of  a  foreman. 

S  903.  Oath  of  foreman. 

S  904.  Oath  of  other  grand  Jmrors. 

S  900.  Charge  of  the  court. 

S  908.  Betirement  of  the  grand  Jury.  Dlsdiaige  oL 

S  907.  Special  grand  jury. 

S  908b  Order  for  special  grand  jury. 

S  909.  Order*  how  executed. 

S  910.  Special  gruid  jury,  how  formed. 

894.  The  people,  or  a  person  held  to  answer  a  ohaige 
for  a  public  offense,  may  challenge  the  panel  of  a  grand 
jury,  or  an  indiyidual  juror. 

Bight  of  challenge.— If  the  right  to  cbaUenge  the  panel  of  the  grand 
nry  DC  denied,  the  Indictment  is  void;  but  it  must  be  claimed  at  the 
^ime— 18  Cal.  93:  15  id.  331;  14  id.  506.   See  as  to  formation  of  grand 
jury— Code  of  Ciy.  Proc. 


t 


895.  A  challenge  to  the  panel  may  be  interposed  for 
one  or  more  of  the  following  causes  oidy : 

1.  That  the  requisite  number  of  ballots  was  not  drawn 
from  the  jury-box  of  the  county. 

2.  That  notice  of  the  drawing  of  the  grand  jury  was 
not  given. 

3.  That  the  drawing  was  not  had  in  the  presence  of  the 
officers  designated  by  law. 

Challenge  to  panel.— Irregularity  in  selecting  and  ImpanneUng 
must  be  objected  to  by  a  challenge  to  the  array— 45  Cal.  29;  10  Blatchi. 
II;  IWendUSU;  85aa.3a6;  45M&S.683;  24id.445;  501d.l89;  USmedet 


M  Id.^^if  18 


tbfl  grand  Jury,  lie  msf  ehailengfi  the ' 

■"'  Tj'MlnS'lMj  *SM£5.6K?«Mo[9ii'73Tura«r»"OWo'8tl«( 


IB  general  lasua—WCaL Til;  MArt. 

896.  A.  cballGQge  to  an  indlvidaal  graad  Juroi  may  lie 
lutarpoaed  for  one  or  mors  of  the  foUoniog  caoHS  only: 

1.  Thtt  lie  ia  a  minor. 

2.  Tbat  he  iB  an  alien. 

3.  That  he  is  insane. 

4.  That  he  la  a  proBeoutor  npoii  a  charge  against  th« 
defendant. 

6.  That  he  fa  a  wltneBB  on  the  part  of  the  prosecntion, 
and  has  been  eeired  with  process  or  iMund  by  an  under- 
taking as  such. 

6.  Tbat  a  Btate  of  mind  eziata  on  his  pert  in  reference 
to  the  case,  or  to  either  party,  which  will  prevent  him 
from  actlDK  impartially  and  withont  prejudice  to  the  sub- 
stantlal  rights  of  the  party  challenging;  bat  do  person 
shall  be  diBquallfied  aeajnror  by  reason  of  having  formed 
01  expressed  on  opinion  upon  the  matter  or  cause  to  1m 
submitted  to  such  jury,  founded  upon  pnbllo  rumor, 
statements  !□  pablio  joamala,  or  common  notoriety,  pro- 
vided it  satisfactorily  appear  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  that  he  can  and 
will,  notwithstanding  snob  opinion,  act  fmpactlally  and 


BuMt-tirndt.    SMjwfl.iiinra.lina.unt. 

897.  The  challenges  mentioned  in  the  last  three  aeo- 
tlons  may  be  oral  ot  in  writing,  and.  moat  be  tried  by  the 
court.    [Approved  March  30th,  in  effect  July  let,  1871] 

S98.  The  court  mnet  allow  or  disallow  the  challenge, 
and  the  cleric  ntoat  enter  its  deciBions  upon  the  minntea. 
Se«p«f,]lM9. 

899.  If  a  challenge  to  the  panel  la  allowed,  the  grand 
jury  are  prohibited  from  inqniiiUE  into  the  chuge  against 
the  defendant,  by  whom  the  challenge  was  Interposed- 
If,  notwithstanding,  they  do  so,  and  find  an  indictment 
against  him,  the  court  must  direct  it  to  be  set  aside. 

900.  If  a  challeDge  to  an  individual  gland  juror  is 
allowed,  he  cannot  be  present  or  take  part  in  the  consid- 
eration of  the  charge  against  the  defendant  who  inter- 
posed the  challenge,  oi  the  delibeiatloiu  of  tbe  grand 
jory  thereon.    The  gnmd  jury  must  inform  the  oonrt  of  ft 
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901.  A  peraon  held  to  answer  to  a  charge  for  a  pnlillo 
oSenae  can  take  advantage  of  any  objection  to  the  pans! 
or  to  an  individual  grand  juror  In  no  other  mode  than  by 
challenge. 

Thia  section  sppUn  naif  a  tttet  where  derendaut  Is  bsid  to  umr 

902.  From  the  persons  snmmoned  to  serve  as  grand 
jnroTS  and  appearing,  the  court  most  appoint  a  foreman. 
The  c<mrt  most  also  appoint  a  foreman  when  the  person 
alieady  appointed  is  eicosed  or  diacharKed  before  tbs 
grand  jury  is  dismissed. 

903.  The  following  oath  must  he  admrnlBtered  to  the 
foreman  of  the  grand  jury:  "Toa,  as  foreman  of  the 
grand  jury,  will  diligently  inquire  into,  and  true  present- 
ment make,  of  all  public  offenses  against  the  people  of 
this  State,  committed  or  triable  within  this  county,  of 
which  you  Shalt  have  or  can  obtain  legal  evidence.  You 
will  keep  your  own  couiisel,  and  that  of  your  fellows, 
and  of  the  government,  and  will  not,  except  when  re- 
quired in  tbe  due  coutbq  of  judicial  proceedings,  disclose 
the  teBtimony  of  any  witness  exantlned  before  you,  nor 
anything  whicb  you  or  any  other  grand  juror  may  have 
Baid,  nor  the  manner  in  which  you  or  any  other  grand  ju- 
ror may  tiave  voted  on  any  matter  before  you.  You  will 
present  no  person  through  malice,  hatred,  or  Ill-will,  nor 
leave  any  unpreaented  through  fear,  favor,  or  affection, 
or  for  any  reward,  or  the  promise  or  hope  thereof;  but  in 
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all  your  piasentmeiits  you  will  present  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  aooording  to  the 
best  of  your  skill  and  understanding,  so  help  you  Qod." 

[Approved  March  30th,  in  effect  July  1st,  1874.] 

Oath  of  foreman^— The  usual  practice  la  to  swear  the  tcanmaa  that, 
and  then  swear  the  others-^  Eniar.  607. 

904.  The  following  oath  must  be  immediately  there- 
upon administered  to  the  other  grand  jurors  present: 
"The  same  oath  which  your  foreman  has  now  taken  be- 
fore you  on  his  part,  you  and  each  of  you  shall  well  and 

truly  observe  on  your  part,  so  help  you  God." 

Fonn  of  oath.— The  form  of  oath  to  the  grand  Jurors  should  be  sub* 
stantially  followed— 5  Eng.  607.  Where  one  was  not  present  when  the 
rest  were  sworn,  he  may  oe  sworn  afterward— 11  Mass.  142;  and  see  6 
Oa.607. 

905.  The  grand  jury  being  impanneled  and  sworn, 
must  be  charged  by  the  court.  In  doing  so,  the  court 
must  give  them  such  information  as  it  may  deem  proper, 
or  as  is  required  by  law,  as  to  their  duties,  and  as  to  any 
charges  for  public  offenses  returned  to  the  court  or  likely 
to  come  before  the  grand  jury. 

906.  The  grand  jury  must  then  retire  to  a  private 
room,  and  inquire  into  the  offenses  cognizable  by  them. 
On  the  completion  of  the  business  before  them,  they  must 
be  discharged  by  the  court;  but,  whether  the  business  is 
completed  or  not,  they  are  discharged  by  the  final  ad- 
journment of  the  court. 

907.  If  an  offense  is  committed  during  the  sitting  of 
the  court,  after  the  discharge  of  the  grand  jury,  the  court 
may,  in  its  discretion,  direct  an  order  to  be  entered  that 

the  sheriff  summon  another  grand  jury. 

Offense  most  bo  committed  daring  the  sitting  of  the  court,  to 
authorize  a  special  grand  Jury— 54  Cal.  40.  It  Is  competent  for  a  Judge 
after  commencement  of  the  session  to  order  a  special  grand  Jury  to  be 
Bummoned— 43  Cal.  445. 

908.  The  order  must  require  the  sheriff  to  summon  at 
least  nineteen  persons,  qualified  to  serve  as  grand  jurors, 
to  appear  at  a  time  specified,  and  a  copy  thereof,  under 
the  seal  of  the  court,  must  by  the  clerk  be  delivered  to 
the  sheriff.    [  In  effect  March  16,  1889.  ] 
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909.  The  sheriff  must  execute  the  order  and  return  it, 
with  a  list  of  names  of  the  persons  summoned. 

910.  At  the  time  appointed  the  list  must  be  called 
oyer,  and  the  names  of  those  in  attendance  be  written  by 
the  clerk  on  separate  ballots  and  put  into  a  box,  from 
which  a  grand  jury  must  be  drawn. 

Impanneling  a  special  grand  jury  in  accordance  with  SS  226  and  241 
of  the  Code  or<CiTil Procedure  u  valid  for  eyery  iwrpoae— A7  Gal.  IKk 
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CHAPTER  nr. 

P0WBR8  AND  DUTZBS  OF  A  OR,  A  TIP  JUBT* 

S  915.  Powen  Of  grand  J1117. 

S  916.  Presentment  defined. 

i  917.  Indictment  defined. 

S  918.  Foreman  may  adminlBter  oaths. 

S  919.  Evidence  receivable  before  the  grand  Jury. 

S  920.  Grand  Jory  not  bound  to  hear  evidence  for  the  defisndaiit 

S  921.  Degree  of  evidence  to  warrant  indictment. 

S  922.  Grand  jnrors  must  declare  their  knowledge  as  to  oommlSilM 

of  public  offense. 

S  923.  Must  inquire  into  cases  of  persons  imprisoned,  ete. 

§  924.  Entitled  to  access  to  public  prison,  etc. 

S  925.  Wben  and  from  whom  they  may  ask  advice,  and  who  maj  1M 

present  durii^  their  sessions. 

S  928.  Secrets  of  grand  jury  to  be  kept,  ezeept,  etc 

S  927.  Grand  Juror  not  to  be  questioned  for  his  conduct,  except,  eto. 

S  928.  Duties  of  grand  Jury. 

915.  The  grand  jury  must  inquire  into  all  public  of- 
fenses committed  or  triable  within  the  county,  and  pre- 
sent them  to  the  court,  either  by  presentment  or  by  in- 
dictment. 

Powers  of  grand  jury.— The  grand  Jury  may  inquire  into  ali 
offenses  committed  within  the  county  not  barred  by  the  statute  of 
limitations— 14  Cal.  570.  They  may  act  on  present  offenses  of  public 
notoriety;  and  such  as  are  within  their  own  knowledge,  or  are  given 
in  charge  by  the  court,  or  by  the  district  attorney— ^7  Pa.  St.  30;  see  6 
Phlla.  m ;  76  Pa.  St.  319;  4  Parker  Cr.  R.  222.  It  is  their  duty  to  inquire 
into  offenses  in  their  county,  whether  the  party  Is  under  arrest  or  not 
—2  Mo.  120:  2  Parker  Cr.  B.  566;  32  Me.  40;  see  12  Mo.  404;  30  Id.  368;  3 
Cranch  C.  0. 46;  4  id.  469.  A  grand  Jury  may  of  their  own  knowledge 
indict  a  person  commitUng  perjury  before  them— 30  Mo.  868. 

916.  A  presentment  is  an  informal  statement  in  writ- 
ing, by  the  grand  jury,  representing  to  the  court  that  a 
public  offense  has  been  committed  which  is  triable  in  the 
county,  and  that  there  is  reasonable  ground  for  believing 
that  a  particular  individual  named  or  described  therein 
has  committed  it. 
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Presentment.— A  presentment  fonnd  not  on  Vxe  knowledge  of  any 
of  the  grand  jury,  bat  npon  Information  delivered  by  others  to  them, 
should  be  abated  on  plea  of  defendant— 5ta^a  y.  Love,  4  Humph.  2S6; 
see  also  1  Hawks,  852. 

917.  An  indictment  is  an  accusation  in  writing,  pie* 
sented  by  the  grand  jury  to  a  competent  court,  charging  a 

person  with  a  public  offense. 

The  charge  mentioned  in  this  section  is  not  the  same  as  the  charge 
mentioned  in  S  85S-44  Cal.  557. 

918.  The  foreman  may  administer  an  oath  to  any  wit- 
ness appearing  before  the  grand  jury. 

Fexjnry  may  be  committed  in  proceedings  before  the  grand  jury— 31 
Cal.  563:  24 Ark.  591:  4  Blackf.  855;  2  Cush.  212;  8 Watts,  56:  2  Bob.  (Ya.) 
795;  16  Conn.  457;  8  Watts,  56;  1  Car.  &  K.  519.  See  2  Farker  Cr.  B. 
570.  The  witness  to  be  sworn,  so  that  if  his  evidence  is  false  he  may  be 
prosecuted  for  perjury— 16  Conn.  457;  2  Parker  Cr.  B.  570.  The  fore- 
man  may  administer  the  oath— 50  Ga.  585;  77  id.  484.  See  56  Pa.  St.  169. 
Contra,  5  Cold.  26. 

919.  In  the  inyestigation  of  a  charge  for  the  purpose 
of  either  presentment  or  indictment,  the  grand  jury  can 
receive  no  other  evidence  than  such  as  is  given  by  wit- 
nesses produced  and  sworn  before  them,  or  furnished  by 
legal  documentary  evidence,  or  the  deposition  of  a  wit- 
ness in  the  cases  mentioned  in  the  third  subdivision  of 
section  six  hundred  and  eighty-six.  The  grand  jury  can 
receive  none  but  legal  evidence,  and  the  best  evidence  in 
degree,  to  the  exclusion  of  hearsay  or  secondary  evi- 
dence. 

Depositions  taken  before  a  magistrate  upon  examination  of  accused 
may  be  used  before  the  grand 
tlfy  before  r 


grand  jury 
Tex.  428. 

920.  The  grand  jury  is  not  bound  to  hear  evidence  for 
the  defendant;  but  it  is  their  duty  to  weigh  all  the  evi- 
dence submitted  to  them,  and  when  they  have  reason  to 
believe  that  other  evidence  within  their  reach  will  explain 
away  the  charge,  they  should  order  such  evidence  to  be 
produced,  and  for  that  purpose  may  require  the  district 
attorney  to  issue  process  for  the  witnesses. . 

921.  The  grand  jury  ought  to  find  an  indictment  when 
all  the  evidence  before  them,  taken  together,  if  unex- 
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plained  or  nncontiadicted,  would,  in  their  jadgment,  war- 
rant a  conviction  by  a  trial  jury. 

Evidanod  to  wazrant  conviction.— If  all  the  evidence  before  tiieiB 
would  not  irarraDt  a  conviction,  they  ought  not  to  find  an  Indictment— 
19  CaL  S39.  The  gnoA  Jury  are  not  to  determine  the  degree  of  the 
offense— 34  Cal.  211. 

922.  If  a  member  of  a  grand  jury  knows,  or  has  reason 
to  believe,  that  a  public  offense,  triable  within  the  county^ 
has  been  committed,  he  must  declare  the  same  to  his  fel- 
low-jurors, who  must  thereupon  investigate  the  same. 

923.  The  grand  jury  must  inquire  int<o  the  case  ot 
every  person  imprisoned  in  the  jail  of  the  county  on  a 
criminal  charge  and  not  indicted;  into  the  condition  and 
management  of  the  public  prisons  within  the  county;  and 
into  the  willful  and  corrupt  misconduct  in  office  of  public 
officers  of  every  description  within  the  county. 

Dnty  to  inqnire  Into  cases  of  prisonera— 49  Gal.  651. 

924.  They  are  also  entitled  to  free  access,  at  all  rea- 
sonable times,  to  the  public  prisons,  and  to  the  examina- 
tion, without  charge,  of  all  public  records  within  the 
county. 

925.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court,  or  the  judge  thereof,  or  of  the  dis- 
trict attorney;  but  unless  such  advice  is  asked,  the  judge 
of  the  court  must  not  be  present  during  the  sessions  of 
the  grand  jury.  The  district  attorney  of  the  county  may 
at  all  times  appear  before  the  grand  jury  for  the  purpose 
of  giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  be- 
fore them  whenever  they  or  he  thinks  it  necessary;  but 
no  other  i>erson  is  permitted  to  be  present  during  the  ses- 
sions of  the  grand  jury  except  the  members  and  witnesses 
actually  under  examination,  and  no  person  must  be  per- 
mitted to  be  present  during  the  expression  of  their  opin- 
ions or  giving  their  votes  upon  any  matter  before  them. 

Advice  of  district  attorney— 1  Conn.  428;  7  Cowen,  563. 

Persons  escluded.— No  persons  are  permitted  to  be  present  bat  the 
members,  and  witnesses  actually  under  examination— 67  Fa.  St.  80;  6 
Phlla.  167.  Any  voUmteer  attendance  or  communication  Is  a  contempt 
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926.  Bvei7  member  of  tba  grand  iaij  must  keep 
lectet  whatever  be  bimself  oz  any  other  erand  juror  may 
have  Bald,  or  in  what  tnanaer  he  or  any  other  grand  juroi 
may  hare  voted  ok  a  matter  lief  ore  them ;  but  may,  how- 
ever,  be  required  by  any  court  to  disclose  the  testimony 
of  a  witness  examined  before  the  grand  jury,  for  the  pur- 
pose of  ascertaining  whether  it  is  consistent  with  that 
given  by  the  witness  before  the  court,  oi  to  disclose  the 
testimODy  given  before  them  by  any  person,  upon  a 
charge  gainst  anch  person  for  petjmy  in  giving  bis  teaU- 
mony,  or  upon  trial  therefor. 


937.  A  grand  Juror  cannot  be  questioned  for  nnything 
he  may  s^y,  or  any  vote  he  may  give  in  the  grand  jury, 
relativi'  to  a  matter  legally  pending  before  the  jnry,  ex- 
cept for  a  perjury  of  which  be  may  bave  been  guilty,  in 
making  an  accusation  or  giving  testimony  to  bis  fellow- 

928.  It  nliall  be  the  duty  of  the  grand  jury  annually 
tomakK  n  carnFul  and  complete  examination  of  the  books, 
records,  und  accounts  of  all  the  officers  of  the  county,  and 
especially  tLose  pertatniog  to  the  revenue,  and  report 
thereon;  and  If,  in  their  judgment,  the  services  of  an  expert 
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ue  naoessary,  they  shall  have  power  to  employ  one  at  an 
agreed  compensation  not  to  exceed  five  dollars  per  day, 
payable  as  other  county  chaiges.  G^e  judge,  upon  the 
impannelment  of  such  grand  Jury,  shall  charge  them  es- 
pecially as  to  their  duties  under  this  seotion.  pji  effect 
Iprilieth,  188a  ] 


J 
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GHAPTEB  IV. 

PBE8XNTMENT,  AND  PB0GESDIK08  TRBBBOH. 

S  m.  Presentment  must  be  by  twelve  grand  Joron,  ete. 

S  982.   Must  be  presented  to  the  coort  and  filed. 

S  938.  Coort  must  direct  a  bench-warrant  if  facts  oonstttoteApablle 

offense. 
I  934.  Bench-warranti  by  whom  and  how  Issued. 
S  93ft.  Form  of  bench-warrant. 
S  938.  Bench-warrant,  how  served. 
S  987.  Proceedings  of  magistrate  on  defendant  being  brooght  bef oro 

him. 

931.  A  presentment  cannot  be  found  without  the  con- 
ourrence  of  at  least  twelve  grand  jurors.  When  so  found, 
it  must  be  signed  by  the  foreman. 

See  64  CaL  108;  past,  S  940,  and  note. 

932.  The  presentment,  when  found,  must  be  present- 
ed by  the  foreman,  in  presence  of  the  grand  jury,  to  the 
court,  and  must  be  filed  with  the  clerk. 

933.  If  the  facts  stated  in  the  presentment  constitute 
a  public  offense,  triable  in  the  county,  the  court  must  di- 
rect the  clerk  to  issue  a  bench-warrant  for  the  arrest  of 
the  defendant. 

934.  The  clerk,  on  the  application  of  the  judge  or 
district  attorney,  may  accordingly,  at  any  time  after  the 
order,  whether  the  court  be  sitting  or  not,  issue  a  bench- 
warrant,  under  his  signature  and  the  seal  of  the  court, 
into  one  or  more  counties. 

935.  The  bench-warrant,  upon  presentment,  must  be 

substantially  in  the  following  form:  County  of 

The  People  of  the  State  of  California  to  any  sheriff,  con- 
stable, marshal,  or  policeman  in  this  State:  A  present- 
ment having  been  made  on  the day  of ,  eight- 
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een ,  to  the  Superior  Gonrt  of  the  County  of • 

charging  G.  D.  with  the  crime  of ,  (designating  it 

generally)  you  are  therefore  commanded  forthwith  to  ar- 
rest the  aboTe  named  G.  D.,  and  to  take  him  before  E.  F., 
a  magistrate  of  this  county;  or,  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  and  most  accessible 
magistrate  in  this  county.    Given  under  my  hand,  with 

the  seal  of  said  court  affixed,  this day  of ,  a« 

D.  eighteen ,    By  order  of  the  court.    [Seal.]    G. 

H.,  clerk,    pn  effect  April  12th,  1880.] 

A  bench-warrant  is  sufficient,  if  it  describes  the  offense  generally 
-9  Ga.  75. 

936.  The  bench-warrant  may  be  served  in  any  county, 
and  the  officer  serving  it  must  proceed  thereon  as  upon  a 
warrant  of  arrest  on  an  information,  except  that  when 
served  in  another  county,  it  need  not  be  indorsed  by  a 
magistrate  of  that  county. 

See  54  Cal.  103. 

937.  The  magistrate,  when  the  defendant  is  brought 
before  him,  must  proceed  upon  the  charges  contained  in 
the  presentment,  in  the  same  manner  as  upon  a  warrant  of 
arrest  on  an  information. 


HXDICTHBNT.  SBB 


TETLE  V. 

Of  the  Xndlctmenti 
Obap*  I.    FiNDDra  axd  Pbesbnxkbnt  ov  thb  Ihdiot- 

HXNT,  §§  940-5. 

IX  Bulbs  of  PLSADiNa  akd  vobu  ov  tbm  I»- 

DIOTMENT,  §§  91S-72. 


CHAPTER  I. 


MO.  ImUctment  miut  be  found  by  twelTs  JorDn.  Indoiwd,  tto. 

NL  U  DoCfoimd.deposlUon.eto.,  mnat  ba  ntnmsa  to  coiirt.«te. 

Ml.  Bffeot  of  OlimlrasL 

ML  Nauua  of  wttnesaes  luarted  at  foot  of  ladlotmeat. 

Ml.  Ijidictnieiit,  bow  premnted  and  filed. 

M3.  ProceedlugairtiendetandBntlsniitlnciiBtadr. 

940.    An  indictment  cannoC  be  found  witboat  the  oon- 
Lt  least  twelve  grand  JDiors.    Wben  so  found 
It  be  indorsed,  "  A  true  bill,"  and  tbe  Indorsement 


IndoTMmntt— Tba  Dni*l  practice  la  to  IndoiM  It  "a  tme  bill" 
■inedbitliafa«inaii-4ara«iM,n*:  SHiiniph.lUi  liiLS'i  iOL>.iWi 

•■  k  un^  bu  been  BeM  >nllkflMit-«  r«.  Bt  IM I  U  So.  Ml  Ma  »  Oratt. 
—    — .^  . —  Qiiil»lQn,wlioi»tte»lgii»tiireof  Uwlore- 


a  tbea^uiiie'ot  tifaiLlsciict  sttomey-tlCal.m 
Moi.  Qn.  ^iitlDg  to  trial  w^Tea  tho  defect  "'  — -■■  -*  — — -- 
Gil.MS.    Seejtoif. i MS. 

941.    If  tneWe  grand  jurors  do  not  concur  in  lindini 
an  indictment  a£ainst  a.  defendunt  wUo  hod  been  beld  U 
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uiBwer,  the  depoBitions  and  Htatement,  If  any,  transmitted 
to  them  must  ba  rBtamsd  to  tbe  coon,  with  on  1iidorg«- 
mant  theieon,  Blgned  by  tbe  foreman,  to  tbe  sflect  that  tho 
charge  Is  dismissed. 

ladoiiaoiBai ThLnscUon  prescrlbea  bow  oa  tndlMmest  mtut  ba 

lodoreeil  and  prsaeuied— U  Ctl.  sa.   Ibe  objectloiitluil  tbe  Indictment 


aro:    *IU.iat'llfMg»°lWj  Wlnd-M":  2aAl».ril;  »lio.ie;  MLaSi 
SSuu,3M;  S  HomplLligi  U  MUa.^;  1Uoit1i,UI. 

942.  The  dismlBsal  of  the  charge  does  not  prevent  ita 
raiabnilsaion  to  a  grand  Jury  as  often  as  tbs  coart  may  di- 
rect.   But  vlthontsuch  direction  it  cannot  be  reaabmitted. 

Dliminal  of  olurn.— Wben  tbs  giaad  iaij  has  dlimmed  teiaxgt, 

Ike  oooTt  mardlimut  tb*  action,  uid  dlaatiain  tbs  prlunBi  tnm 

r  and  uretlas  ftom  Uielr  obUgAlloDa.  luileai  It  dbi  i« 

_  uat  the  July  at  the  succeeding  term  L ^_.^._- 

HMOal.411.  nJiteeCIOBtitalWG^lderedl 
^thl*  Cdde-H  CaL  (19. 

OenstraDttcm.— Tbli  wetlen 


a,p»«en. 

943.  When  an  indictment  is  fomid,  the  namea  of  the 
witnesses  Bzamined  before  the  grand  Jury,  or  whose  dep- 
ositions ma;  have  been  read  before  them,  most  be  in- 
asrted  at  the  foot  of  the  Indictment,  or  indorsed  thereon, 
before  it  Is  presented  to  the  conrL 


BUI  ot  FutloDlu«.-Ttae  datendwl  la  not  entitled  to  >  blD  of  par- 
tlonlon  of  tbe  sTldence  relied  oa  W  amlala  tba  Indlotnent-W  OaL 

944.  An  indictment,  when  found  by  the  gmnd  luty, 
most  be  presented  by  their  foreman,  in  their  preMUce,  to 
th*  coun,  and  must  be  filed  with  the  clerk. 
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Indictoient,  how  presented.— This  section  prescribes  the  manner 
of  presentments— 54  Cal.  S8.  An  Indictment  is  not  vitiated  bj  the  fact 
that  one  challenged  and  excladed  from  tbe  deliberation  of  the  case 
appears  in  the  court  with  tbe  other  nund  Jurors  when  the  Indictment 
is  presented— 20  CaL  146.  If  the  indictment  is  not  presented  in  the 
manner  prescribed*  it  may  be  set  aside  on  motion— 46  Cal.  148.  An 
indorsement  that  it  was  presented  by  the  foreman  of  the  Jury,  and  in 
their  presence,  is  not  essential.  This  fact  will  be  presumed- 21  CaL 
868;  2fid.67. 

To  be  filed-81  N.  C.  616;  42  Ind.  893:  59  lU.  68;  8  Ya.  Cas.  527;  8  Iowa, 
249:  2  Cold.  184;  6  Ired.  440:  see  5  W.  Ya.  510:  53  Mlss.  586;  41  Tu.  468; 
1  Tex.  Ct.  App.  664 ;  8  lU.  71;  8  Yer?.  166;  7  Humph.  155. 

945.  When  an  indictment  is  found  against  a  defend- 
ant not  in  custody,  the  same  proceedings  must  be  had  as 
are  prescribed  in  sections  nine  hundred  and  seYenty-nine 
to  nine  hundred  and  eighty-four,  inclnsiYe,  against  a  de- 
fendant who  fails  to  appear  for  arraignment. 

Indictment  may  be  found  against  one  not  In  custody-<65  CaL  208; 
but  if  he  is  neyer  arrested,  the  proceedings  can  go  no  f urther->id. 
▲  purty  arrested  on  a  bench-warrant,  on  which  an  order  Is  Indoned 
admitung  him  to  baU,  is  entitled  to  dischargs  on  ezecatton  of  a 
xecogniaoice— 27  CaL  873. 
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CHAPTER  IL 

BULBS  OF  FLEABINQ  Ain>  FOBIC  OF  THB  IKDZOTKBIfT. 

948.  Formof  and  niles  of  pleading. 

949.  First  pleading  by  the  people  is  indictment,  or  tnf  onnatloo. 

950.  Indictment,  or  information,  what  to  contain. 

951.  Form  of. 
982.  It  must  he  direct  and  certain. 

953.  When  defendant  is  indicted  hy  flctitions  name,  etc. 

954.  Must  charge  hut  one  offense  and  in  one  form,  excctpt  whoe  It 
may  he  committed  hy  different  means. 

955.  Statement  as  to  time  when  offense  was  committed. 

956.  Statement  as  to  person  injured  or  intended  to  he. 

957.  Construction  of  words  used. 

958.  Words  used  in  a  statute  need  not  he  strictly  pursued. 

959.  Indictment  or  information,  when  sufficient. 

960.  Not  insufficient  for  defect  of  form  not  tending  to  prejndlce  de> 
fendant. 

961.  Presumptions  of  law,  etc.,  need  not  he  stated. 

962.  Judgments,  etc.,  how  pleaded. 

963.  Private  statutes,  how  pleaded. 

964.  Pleading  for  libeL 

965.  Pleading  for  forgery,  where  instrument  has  been  destroyed  or 
withheld  hy  defendant. 

966.  Pleading  for  perjury  or  suhomation  of  perjury. 

967.  Pleading  for  larceny  or  embezzlement. 

968.  Pleading  for  selling,  exhibiting,  etc.,  lewd  and  obscene  hookSt 

969.  Preyious  conviction  of  another  offense.   CBepealed.] 

970.  Indictment  against  several,  one  or  more  may  be  acquitted. 

971.  Distinction  between  accessory  before  the  fact  and  principal 

abrogated. 
S  972.  Accessory  may  be  indicted  and  tried,  though  principal  has  not 
been. 

948.  All  the  forms  of  pleading  in  criminal  actions,  and 
the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  de- 
termined, are  those  prescribed  by  this  Code. 

Rules  of  pleading.— The  Criminal  Code  was  designed  to  work  the 
sanM)  change  in  pleading  and  practice  on  crlmiuaT actions  which  is 
wrought  by  the  Civil  Code  in  civil  actions— 27  Cal.  510.  The  form  of 
Sndicnnent  and  rules  by  which  the  sufficiency  of  pleadings  are  deters 


mlaedmiist  bs  (onglitfDr  In  Its  provtstons-tS  CaL  SM:  ISia.HB:  31 

id.MtiniiLsio;34!^ii.au:n  td.»ii»id.u. 

949.  Tha  first  pleading  on  tbe  part  of  the  people  ia  tba 
Indictment  01  Infotmatiou.    [In  effect  Apiil  Mb,  18S0.] 

950.  Tbe  indictment  oi  Information  must  contain— 

1.  Tbe  title  of  tbe  action,  specifying  tbe  name  of  tbe 
court  t«wMch  tbesameispresented,  and  tba  names  of  tba 
parties. 

2.  A  statement  of  tbe  acts  conetitating  tbe  ottsose,  in 
ordinary  and  concise  langnage,  and  In  such  mannei  as  to 
enable  a  person  ol  common  DUderstauding  to  know  what 
is  intended.    [In  effect  April  9tb,  ISSaj 

Oapflon.— Eotltllng  an  fndlcoiienC  ipeclTiIng  the  nuns  ot  tlia 
eODit  M  at  tbe  Coiuiiy  or  Bm  Francisco,  or  aa  tbe  Cltr  mhI  Coontj  ot 
Sau  Raucisca,  is  sufficieut-ll  CaL  D^i  and  Bee  ID  Id.  St. 


mnoipal  and  aooeaaoiy.— Under  an  Indictment  irhlcb  cbar^s  de- 
fendant aa  principal,  be  cannot  be  found  ruUty  If  tbeavldenceabovs 

indictment  against  an  acceuor^  mnet.  In  a'ddltlou  to  otber  matter, 
couula  all  tbe  avermenia  ueteuBrr  to  an  Indiouuent  aealnst  tbeprln- 
«lpal.  and  it  mnit  tberetore  allele  tbat  tbe  erbne  ot  tlie  prlnclpaTvas 
eaiumltted  before  it  waa  tannfrand  prcMnled— W  Cal.  ils;  31  id.  cei. 
Hemnat  be  indicted  in  tlie  county  uliere  Um  accessorial  act  was  eom> 
tnltted-n  Cal.>Wi  see  W  Id.  m.   See  MM,  I  9i. 

SutS-i.  Statsmoit  of  eOkuM.— FsctsneceBsarrtacoaatlCntatba 
aUMKuMteuatad-tOaLani  id.mt  Itd-Ut  Id-ns!  said-Tii  ••« 


991.  It  may  be  BubBtantlally  in  thefoUowIng  fonn: 
The  People  of  the  State  of  CalifonUa  against  A.  B.,  !ikth6 

Superior  Court  of  the  county  of ,  the day  of 

,  A.  B.  eighteen .    A.  B.  la  accused  by  the 

graud  jory  of  the  county  of ,  by  this  indictment,  (or 

by  the  diatrict  attorney  by  this  information)  of  the  crime 
of  (giving  its  legal  appellation,  such  as  murder,  arson,  or 
the  like,  or  designating  it  as  felony  or  misdemeanor],  com- 
mitted as  follows;  The  said  A.  B.,  on  the day  of 

A.  D.  eighteen ,  at  the  county  of ,  (hera 

Mt  forth  the  act  olomiasloa  charged  as  aa  offense)  con> 
traiy  to  the  form,  force,  and  effect  of  the  statute  in  ench 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  people  of  the  State  of  California.  [In  efiecC 
AprUath,  ISSO.] 

cited— n  Id.  3901  491il.n0:  for  ronrerF— S  Fac.  G.I^  J.  fiJC:  forUnenj 
-Std.M«)  CarMisiiUtocoaualEianrder-MCal.llE. 

App«llitioii  of  erim*.— Thaosma  tirea  lotha  offaua  (■  not  nf  Itnlf 
tlie  (Asise  ot  sa  aItai>M,SDd  amlitskeln  rannl  to  Itli  a  man  liiiuD- 
iHiCT.uidnotlaal-stGaLMinid.  tail  nid.nr  it  1* not umm- 
anrtDantaliit«nutlis(itls>teloar,ttraiiiUdaiiHiiui>-3i)cal.in, 
ud U aaMlDpt sb^ tlw OajiiM ot Clu cMine-:l Id. KBi  and Bie itml 


359  BULKS  OF  PLSADIKO.  §§  952-4 

T.  979:  15  Pa.  St.  ftS:  7  Serg.  A  B.  423;  5  Ohio.  1;  Gald.  897;  2  East  P.  a 
1028:  DQt  Bee  2  M d.  976.  So.  "onlawfuUy*'  and  other  asgrayating  temw 
need  not  be  used— 1  Low.  305;  4  Iowa,  602;  58  Lid.  514;  3  Helsk.  376;  1 
Mo.  126;  27  Vt.  103;  23  N.  H.  921.  In  an  Indictment  for  dealing  faro, 
designating  the  offense  as  a  felony  Is  sufficient— 14  Cal.  572.  An  erro- 
neous appellation  or  no  appellation  of  the  offense  is  of  no  conseqaence. 
If  the  acts  as  defined  by  statute  are  sufficiently  stated— 39  Cal.  926;  14 
id.  566.  The  maxim  of  idem  sonant  does  not  apply  to  an  indictment 
charging  "  larcey ''  for  larceny— 6  Pac.  C.  L.  J.  322. 

952.  It  must  be  direct  and  certain,  as  it  regards-* 

1.  The  party  charged. 

2.  The  offense  charged. 

3.  The  particular  circumstances  of  the  offense  charged, 

when  they  are  necessary  to  constitute  a  complete  defense. 

Mnst  be  direct  and  certain.— 51  Cal.  372;  20  id.  80.  If  the  language 
is  capable  of  two  interpretations,  only  one  of  which  imports  a  charge, 
the  indictment  is  not  good— 35  Cal.  671.  The  law  does  not  require 
greater  certainty  than  the  nature  of  the  case  affords— 34  CaL  191;  96 
Id.  247. 

Subd,  1.  As  to  party  charged— 14  CaL  90;  84  id.  209;  53  CaL  616.  See 
ante,  S  950.  subd.  1,  note. 

Suld,  2.  As  to  the  ofEbnse-14  CaL  80;  20  id.  80;  34  id.  209;  59  id.  616. 
"Where  the  indictment  charged  the  offense  as  '*  larcey/'  instead  of  *'  huv 
ceny,"  It  was  held  that  no  offense  was  chunGred— 6  Pac.  C.  L.  J.  922. 
The  substantial  facts  must  appear  with  such  certainty  as  will  enable  a 
man  of  ordinary  Intelligence  to  understand  what  Is  intended,  and  to 
enable  the  court  to  pronounce  a  proper  judgment— 4  CaL  238;  9  Id.  576: 
10  Id.  50;  34  id.  183;  ^  id.  671;  40  id. ». 

Sttbd.  8.  As  to  the  circnmstances— 14  Cal.  30:  when  necessanr  to 
constitute  a  complete  offense— 34  id.  209;  47  Id.  102;  49  id.  395.  if  it 
does  not  substantially  conform  to  the  requirements  of  this  section  it 
Is  demurrable— 49  Cal.  395.  As  to  larceny  by  bailee— 19  Cal.  601.  As- 
sault with  deadly  weapon— 12  Cai.  326.  See  notes  under  SS  950,  959. 
Where  an  act  contains  several  provisions,  an  indictment  for  violating 
it  must  state  the  peculiar  provisions  which  the  person  Intended  to 
Tiolate-52  CaL  201.   See  ante,  S  960,  note ;  and  post,  S  959  and  note. 

953.  When  a  defendant  is  charged  by  a  fictitious  or 
erroneous  name,  and  in  any  stage  of  the  proceedings  his 
true  name  is  discovered,  it  must  be  inserted  in  the  subse- 
quent proceedings,  referring  to  the  fact  of  his  being 
charged  by  the  name  mentioned  in  the  indictment  or  in- 
formation.   [In  effect  April  9th,  1880.] 

Oonstitntionality.- This  section  is  not  in  violation  of  art.  1,  S  13,  of 
the  Constitution  of  California— 6  Cal.  213.   See  Const.  Prov.  aiue,  p.  17. 

Indiciment  in  wrong  name.— If  defendant  is  indicted  by  a  wrong 
name,  and  so  states  when  asked,  and  gives  his  true  name,  the  true 
name  must  be  substituted,  and  all  after-proceedings  be  had  in  that 
name--92  CaL  60;  see  5  Iowa,  434. 

954.  The  indictment  or  information  must  chazgo  but 
one  offense,  but  the  same  offense  may  be  set  forth  in  dif* 


fennt  fomu  under  different  counta,  and.  when  the  offense 
may  be  committed  by  the  use  of  different  means,  the  means 
may  be  alleged  in  the  alternative  in  the  same  conot    [In 

effect  Aniil  9th.  1880.1 


955.  The  precise  time  at  which  the  offense  was  com- 
mitted need  not  be  stated  ia  tbe  indictment  or  informa- 
tion, but  it  may  be  alleged  to  have  been  oomtnitted  at  any 
time  before  the  finding  or  filing  thereof,  eiuept  where  the 
time  is  a  material  ingredient  in  the  offense.  [In  effect 
April  9ch,  ISSO. 


SS6.  Wlien  an  oSenae  involves  the  coounlssion  of,  or 
an  attempt  to  commit,  a  private  injur;,  and  is  described 
with  BnScient  certainty  in  otbei  respects  to  identify  the 
act,  an  erroneoua  allegation  as  to  the  person  injured,  or 
intended  to  be  injnied,  is  not  material. 


of  IndlctmsDts  u  preiciUnd  Id  1)  SU  uid  8H  ol  tti 
nid.:atiHeHCsL»0.  Utliaresretvocoiiacaiuiui 
■tKHLllUgDOdoagenBHIdemiuTBr— S  Pse.  O.  L.  J.  S 

For  sn  erroneous  sUegUloa  to  be  Immsterl*!.  the  ol 

descHbedluottierreauetBWltbiulBcleiitcenMntT— UOaLlMi  Hid. 
tWiUliLlM.  ^^ 

957.  The  norda  nsed  in  an  indictment  or  iofoimation 
are  conatnied  in  their  lunal  acceptance  in  common  lan- 
guage, except  such  words  and  pbiasw  as  an  defined  by 


law,  which  BIS  conBtrued  according  to  their  legal  mesii- 
lug.    [In  effect  April  Otb,  1880.] 

Worts  ooD>tTa<d.— WardssnUphnwesantobaconslraed  seiwrd- 
Ing  to  ibelr  coinmoii  sccepiatioTi,  except  such  M  ate  speclAcaUr  Oe- 
nued bf Uh-S Cal, IK.    Seean(e,S7. 

958.  'Words  used  In  a  statute  to  define  a  publio  oSetiss 
need  not  be  atiictlj  pursued  in  the  indictmeut  or  iaforma' 
tion,  but  other  wocda  conveying  tlie  same  meaning  may 
be  uaad.    [In  efiecC  April  9th,  1880.] 


959.  The  indictment  or  information  Is  aufflclent,  it  it 
can  be  understood  therefrom — 

1.  That  It  ia  entitled  in  a  court  having  authority  to  te- 
ceire  it,  tboD){h  the  name  of  the  court  be  not  stated. 

2.  If  an  indictment,  that  it  was  found  by  a  grand  jury 
of  the  county  iu  which  the  court  was  held;  or  If  an  inform- 
ation, that  it  was  subscribed  and  presented  to  the  court 
by  the  district  attorney  of  the  county  in  which  the  couK 
was  held. 

3.  That  the  defendant  is  named,  or,  If  his  name  cannot 
bo  discovered,  that  lie  is  described  by  a  fictitious  name, 
with  a  Btatument  that  his  true  name  is  to  tbe  jury  or  die- 
trict  attorney,  aa  the  case  may  be,  unkoowii. 

i.  That  the  offense  was  committed  at  some  place  with- 
in the  jurisdiction  of  the  court,  except  where  the  act, 
though  done  without  tbe  local  jurlBdictlon  of  the  county, 
is  triable  therein. 


§959 

5.  That  the  offense  was  committed  at  some  time  prior 
to  the  time  of  finding  the  indictment  or  filing  of  the  in- 
formation. 

6.  Tliat  the  act  or  omission  charged  as  the  oSense  Is 
clearly  and  distinetly  Bet  forth  in  ordinary  and  concise 
language,  without  repetition,  and  In  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  wiiat 
la  intended, 

T.  That  the  act  or  omission  charged  as  the  offense  is 
Btated  with  sach  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  upon  a  conviction,  accord- 
ing to  the  right  of  the  case.    [In  effect  April  9tli,  ISSO.] 

^abd.  I.  EntitUni  Indlctmant.— Ad  Indictment  maf  be  euUtled 
elthei<'eoimV"i>t''clnaiHlc<i>mty"— KCal.tll:  llld.H3;«id.Ma. 
TheoBptlaiit9iioj«rt<)rtlialadlotnni>t-§Haltt.m;  SHar.{DeI.)inSi 

im.Diis.im.  Upnh^iHUtoMalBtMttrlsofttaBcoiiThtbBtlnw 
aui£Mi,Hi4^x-iWi  iVeni.sH.  ltmaatlieMelorthwluii«ui»; 
■lilecertiintr— fiM«I>eau,H:  aAla.S3j  39Ue.7Bi  <  Tex.  1231  lYerg. 
Nt.   8eea>iU,fWI,Dale. 

Said.  S.  nDdlns  o(  indicunanL— The  Indictment  mnst  alleae  ttae 
Oltenaa  cmunlEted  within  ibe  conutr  in  wblch  it  wju  found— u  Col. 
U8)tld.aH;ai>IIlcb.ni;8Lelgb,;J;LelgIi&C.  1^    Sea miM. i MO. 

Suid.  t.  Vroag  namss,— If  a  deteudaut  Is  Indicted  b7  a  TTong 
name  and  bo  Blatcs  nhen  asked,  and  gives  bis  true  Dame,  tbe  tiua 
name  must  be  substlCatsd— K  Cal.  St.    See  anti,  j  tS3,  and  note. 


SoM-t.  WlunUudaroD 


SiOd-l.    Seeanlc,I«il2,aDbd.3. 

Ancni.— Though  the  Indictment  slTein  erroiieona  UMlliUon.  ret  It 
the  facta  stated  constitute  the  olleuae  It  Is  imfllclaut— 39  CaL  33L  The 
ownersblp  nt  buildup  In  aooa  la  a  part  of  the  deacrlpUoa  ol  the  o^ 


il.iW.    See  OHM,): 
Auanlt  to  da  tudilT  harm.— A.  charve  of  assault  to  do  bodlls  barm, 
.V .  „„!„„.. 1 .„ f  Q^|_  ilj.  HlJ.iig.  jUlil.  4l(j.    -'Anas- 


bsreror.  BofflcleiK^  ilnlgiiates  Ui 


entering  ia  tba  dar-Ums— 3  Cold.  TT.  It  la  not  eDODgb  to  allege  latent 
to  commit  »  feloof  j  (be  nrUcDlai  oSenie  moat  be  stated  aod  tbe 
&hM ut forth— SlGa.  4^(11  Tei.  131i  oUierwIas  under  lUtutee-U 
N.  T.  a»;  bat  tbe  putlculu'  crime  need  not  be  rull;  and  tecbnlcaUr 
aetrortb—UCiialLU.    BeaoMI.tUS. 

OonnteriUtlu.— Knowledge  ol  defendant  olspntlona  character  ot 
the  eoto  la  aulKclentlr  cliuged  In  tbe  vorda  "  wiUtuUr,  felonloutly, 
andknDRlnglydldliaielnbbpoa>eaalan,"eic.— WCaLwa.  aeeoaM, 
iSiU-m. 

Falie  enirjr  in  oorporation  booki.— The  Indictment  thould  >peclt;r 
the  particular  entry  complained  of,  and  abonld  at  leaeC  etate  the  aab- 
atance  of  It  according  to  Ita  legal  effect-M  Cal.  eig.  That  defendant 
made  a  false  enCiTp  *' oy  which  lalae  entry  It  appeata  that  Che  caah  on 
..—J  -.  .. 3ncemont  of  that  dfly"wai  a  apeclOed  lum,  la 


If  tba  inatmment  be  In  a  foreign  laugnsge,  a  copy  of  tl 
lnUietadlctment,laaiincleiu^-^c£l!>eiandlfaetoiiii 
uomer  la  tnuostenal— Id,  The  iDdlccment  muat  eboir  Ui 
iDatTomant  la  one  irideti,  If  gennloe,  mnUd  injure  auc — ._ 

Der.443.     Ttwfc  Mwt^lwTffr  ^aa  ■jrt'fct  ^  *h*  mMilU  iwwm  nf  tlM  pfty 

to  be  injured,  la  ui  liiiimliiilil  lailiiiiii  ■  Cms.  O.  L  J.  tUi  ao.  a 
variance  becwsenmlavaDeilwanla  In  the  forged  Inrtinnwnt  anil  flie 
properly  epeiled  wotds  In  tbe  Indlelment.  la  Immaterial— Id.  HV.  The 
vmisslon  Ota  weed  loan  Indtcnnent  for  forgery  la  fatal— 1  BUa-nt; 
aUanon.M)  Tayl.IHiieelHww.4M)butvlgnettea,deTlcea,letterB, 
and  flgorea.  or  atamjia  la  tbe  mar^n,  need  not  Iw  Inaened'-S  Binn. 
Sa-iiaCuab.aia:  SJobiH.CaB.299jHXelRta.ia2t  it  Ohio  B(.Mi  GN.  U. 
.^.  ■« —  ^. ...  ™-. ._.. 1.,.. *  tbe  aiate  in  the  upper 

jood  If  It  Btatei  tbe  scU 
offense^  without  alatlug  the  particulars,  aa  peisoiu 


Gambling,— An  Indtetmant  tor  gambling  la  good  If 


Harder.— 'Tbe 

waa  given— tl  Uom^  i 


directbi  and  certelnly—tl  Ci 
lommitted  la  material  only  to 


enmed  nllliln  ft  jeti  and  a  day— 9  Ired.  lu.  It  bm 
tlis  fndlctmeat  shows  tbat  It  ww  cammiMed  baton 

Indictment— «CaL!Ui:  ld.W7.    TbedavoawlUrAtl. 

(«d,  and  aoC  the  day  on  w'jlcb  the  namt  of  tbe  ut  mu  detennlned.  Is 
tbopropflr  day  to  cIwt^— «Cal.6*J:  *Qratt.6M.    7*  -""-•  -"-"-"  *»*- 


Aldan  and  abatton.— Wben  HSTeral  wen  aldlnv  and  aBalntlnf?,  It 

O.  B.7I0:  as  It  may  cJiuve  tlis  act  done  by  all  or  by  one.  abetted  by 
otbcis^  Ark.  M4.  It  may  cbame  In  one  connt.  one  as  pilnclpal,  and 
another  as  accessory,  and  In  another  count,  the  litter  as  principal,  and 
the  former  as  accessory— t3CaLU3i  40  id.  139!  39  Id.  76:  Stld.ieo.  In 
an  Indictment  of  an  accessory  lief  ore  ihe  fact ,  It  most  allege  the  death 
of  the  perBoa  asiaulced,  and  tliai  the  crime  or  mnrdar  was  committed 

Death.  —  Charstni  the  death  of  three  persons  charges  three  of- 
tonscB— 49  Cal.  «a.^Kll)hi(r  several  by  the  same  act  Is  one  oftense.  hut 

that  the  party  died  or  the  Injury  speciacaUy  descrLbed-29  Fa.  St. 

1I1(  and  may  allege  death  aa  Irom  fom'  distinct  aasaults— 13  Cnsh. 
W.  When  It  wai  ehaixad  that  accused,  at  the  county  and  Slate 
■tOrenld  did  felODlonsly,  wUlfnllr,  and  mallclonsly,  and  or  maUce 
afotethoiuht,  shoot,  kUI.  and  muraer,  etc.,  It  is  sufflelent  charge  of 
3eHb-4rciil.«;  MtO.  193)  Uld.!U. 

pMBriptlon  of  dwaawd.— Itlssiinclent  Is  describe  thedaeeued 
Mnan  bf  Uumuiie  by  which  he.waa  known— a  CaL  M,  and  II  imknomi 
the  TUdlct  Duur  duuva  the  name  ai  unknown— 4i)  Ala.  fiW:  Bad  it 
need  not  atttethat  lie  waa  a  hnman  behig— M  Ark.  4Mi  but  U  the 
name  Sdaceiaed  he  known  It  moat  be  ataled-M  Ud.  37S.  Tntera  the 
niniameiraaBlren  In  three  ways  ol  SDeUhig.  Uiey  aie  to  be  regarded 
M  4din  nmu-lT  Wis.  SK. 

DeicrlpUoa  of  wonod.— The  Indictment  most  stats  what  part  of 
thebodynas  wonnded-TBLackf.  Mi  (oiuro.  3S  Ind.  23i  21  Id.^iH 
Id.  I:  and  Bee  23  N.  Y.  147  [  aadraayBlleKeseveial  partsoT  the  body  h>- 

O-aTQa.    Thewoimd'^DhLd'beaUeKeatobe  ma^b'atitnaed'iM 


867  BULES  OF  PLEADING.  §  959 

State  fhe  particnlan  as  to  length,  breadtb,  and  depth— 39  Me.  78:  7 
Blackf.  20;  3  111.  328;  3  Helsk.  475;  contra,  1  Murph.  152;  see  20  Mo.  58. 
A  description  of  the  weapon,  length  and  depth  or  the  wound,  or  psut  of 
the  body  on  which  they  were  inflicted,  are  not  necessary— 9  CaL  273; 
34  id.  191;  27  id.  607;  10  id.  313;  Id.  310. 

Essential  elements  to  be  arerred.— Where  the  statute  makes  intent 
an  essential  element,  intent  must  be  averred— 8  Ohio  St.  98:  id.  306. 
Express  malice  need  not  be  alleged— 38  Gal.  699;  the  proper  allegation 
is  *^ malice  aforethought"- id.;  2  Ya.  Gas.  70;  but  see  4  Rich.  260;  20 
Wis.  415.   It  is  sufficient  without  the  words'*  malice  aforethought,"  if  it 

'  willfully,  maliciously,  felon- 
'   1  24  La.  An.  15)1;  see 

material^  Gal.  576 ;  10  id.  309.  An  allegation  of  premeditation  or  mal- 
ice  aforethought  is  necessair— 12  Gal. 325;  3  Kans.  450;  27  Iowa,  402;  id. 
415;  29  id.  118;  but  see  37  N.  Y.  413;  4^)  Barb.  122;  33  N.  Y.  246;  13  Wend. 
159;  22  id.  167;  49  N.  H.  399;  60 id.  369. 

Deliberation  and  premeditation.— Deliberation  and  premeditation 
are  not  included  in  "  malice  aforethought ' '—4  Greene, 500.  That  such 
a  person,  on  such  a  date,  at  such  a  county,  feloniously,  willfully,  and 
maliciously,  did  kill  and  murder  such  a  person,  etc.,  contains  all  the 
ultimate  or  issuable  facts  in  the  case— 34  Gal.  200;  id.  211;  47  id.  101. 
See  ante,  §  187. 

Rape.— Gharging  that  defendant  feloniously  assaulted  a  female  by 
throwing  her  on  her  back  and  attemptmg  to  have  sexual  intercourse 
with  intent  to  outrage  her  person,  does  not  charge  an  assault  with 
intent  to  rape— 48  Gal.  258.  it  must  allege  the  county  within  which 
found— id.  uut  it  is  good  if  it  allege  that  the  assault  was  made  with 
intent  to  commit  an  act  of  sexual  intercourse  by  force  and  violence, 
and  against  the  will  of  the  woman,  without  alleging  "against  her 
resistance"-^?  Gal. 450.  It  need  not  strictly  follow  the  language  of 
the  statute ;  words  conveying  the  same  meaning  may  be  used— 53  Gal. 
629;  see  2  Va.  Gas.  235;  4  Dev.  &  B.  152.  It  need  not  allege  that  she  was 
not  his  wife— 53  Gal.  600;  11  Gush.  647.  The  words  'vforcibly"  and 
** against  her  will"  are  essential— 1  Dev.  142:  except  as  to  a  child  of 
less  than  ten  years  of  age— 63  Me.  210.  It  Is  otherwise  with  the  word 
"unlawfully''— 2  Va.  Gas.  235;  so,  the  word  *•  feloniously "  must  bo 
alleged— 73  N.  C.  461;  but  see  11  Gush.  647.  The  word  "ravish"  is  es- 
sential—3  rarker,  15.  That  the  accused,  violently  and  against  the  will 
of  the  woman, "  feloniously  did  ravish  and  carnally  know  "  is  sufficient 
averment  of  force— 8  Gray,  489.  The  words  "carnal  knowledge" 
mean  sexual  bodily  connection— 97  Mass.  69.  The  averment  that  the 
injured  person  is  over  ten  years  is  not  necessary,  but  for  violation  of 
a  child  under  ten  years,  age  is  material,  and  must  be  averred  and 
proved— 29  Gal.  575;  46  Miss.  601;  4  Ired.  224;  7  Ohio,  243;  63  N.  G.  7;  see 
11  Gush.  547.    See  ante,  S  261. 

An  indictment  chanrlng  that  defendant  "did  unlawfully  and 
fclouiously  have  carnal  Knowledge  of  a  certain  female  child  named 
A.,  she,  the  said  A.,  being  under  ten  years  of  age,  to  wit,  of  the  age  of 
nine  years  and  upwards,  is  valid— 17  Gal.  276.  It  is  not  necessary  to 
aver  the  age  of  Qie  person  charged  with  the  crime— 29  Gal.  575. 

Receiving  stolen  goods.- The  receiver  maybe  indicted,  though  the 
principal  is  not  prosecuted  or  known— 3  Mass.  126.  Where  an  Indict- 
ment charged  the  defendant  with  feloniously  receiving,  having,  and 
aiding  in  concealing  stolen  goods,  knowing  the  same  to  have  been 
stolen,  charges  the  offense  of  receiving— 34  Gal.  182.  It  must  show 
that  defendant  received  them  from  the  principal  felon— 13  Ired.  333; 
Phill.  (N.  C.)  52.  In  general,  it  need  not  state  the  name  of  the  person 
who  stole  the  goods,  and  the  allegation  that  his  name  is  unknown  is 
equally  immaterial— 43  Gal.  199;  2  Strob.  273;  9  Yerg.  938;  2  R.  I.  474;  8 
AJa.  845;  11  Gray,  60;  37  Mo.  58;  23  Ohio  St.  130;  S.  G.  2  Green  C.  R. 


960.  No  Indictment  ot  iaformatloa  ia  Insnfficient,  not 
can  the  trial,  judgment,  or  otber  proceeding  thereon  be 
affected  by  reason  of  an;  defect  or  imperfection  in  mat- 
ter of  form  which  does  not  tend  to  the  ptejodice  of  a  Bab- 
stautial  rigbt  of  the  defendant  upon  its  msiits.  [Id  ef- 
fect Aprii  Otb,  1880.] 

Talli]itT<ifliidlctmenl.-Naiiullc[meiiti!haU  bs  deenisd  ItudA- 


n(|  (Ind. »:» Iowa,  Offii  tired.  lU;  nila.SH;  UHlM.Wi  nN. 

T.ininid.j}3iuHrb.»iii«i)i[LgHje3id.2Mj  ipa-auug;  stu. 

mittp»Ulw-«  iDd.  nil  4  nia.  WO;  tt\9  no  ETound  far  utenlng  ]udg- 
ment-Idsv.  S«)i  3  UcCord.  IH;  IS  La.  Sk  lS3i  11  Rlcb.  UJL   Ilia 


961.  Neither   presnmptloiui  ot  law,   nor  mattart  of 

wblch  judicial  notice  is  taken,  used  be  stated  in  aa  in- 
dictment or  information.    [Id  effect  April  9tli,  1S80.] 
Seen  U.S.  M4;  UInd.I<r7;  lIDHau,  IBl;  1  Craucti  C.  C.  eie. 

962.  In  pleading  a  judgment  or  other  determinatloa 
of,  or  proceeding  before,  a  court  or  officer  of  special  juits- 
diction,  it  is  not  neceasary  to  state  tbe  facta  conatitutlDg 
juriBdictlon;  but  the  judgment  or  determination  may  be 
stated  aa  given  or  made,  or  the  proceedings  had.  The 
facts  constituting  jurisdiction,  however,  must  be  estab- 
lished on  the  trial. 

963.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  la  sufflcient  to  refer  to  the  statute  by  its  title 
and  the  day  of  its  passage,  and  the  court  must  thereupon 
take  judicial  notice  thereof. 

Filvats  atatDtes.— An  IndlccmeDt  an  a  private  statute  mutt  aet  ont 
changes  Iha  sommon-liw  nilB— aeei  HalaP.'o.  m;  2  Kawlu,  eh. »,  ( 
IwTBac. AbcldA,  " Indlctmaat,"  p. i. 

964.  An  Indictment  or  information  for  libel  need  not 
set  forth  any  eztrlnsio  facts  for  the  purpose  of  showing 
the  application  to  the  party  libeled  of  the  defamatory 
matter  on  which  the  indictment  or  information  ia  found- 
ed; but  It  la  Bufflcient  to  state  geuetally  tbat  the  same 
was  published  concerning  bim,  and  the  fact  that  it  was 


m.  An  Indletmeut  frUeli  aUwes  tliat  Oeleniluit  pDbIl£ed  •  UlKl 

, jrab*  expon  Iili , , 

contempt,  ImrUeli  uU  nln,  KBDdaloiu.  ma  malMoni  llb«l  tben 


ttie  uld^  Bi  ukd  tberalnr  expon : 


Tlrtoe,  Inteolv  ami  mpoMUou  ol 


965.  ■When  an  inatrnment  whiab  ia  the  subject  of  an 
Indictmeiit  or  information  for  forgery  bas  been  deatro;ed 
or  withheld  hy  the  act  or  the  prooiu'ement  ot  the  defend- 
ant, and  the  fact  of  such  destruction  or  withholding  is  al- 
leged in  the  indictment  or  Information,  and  eatabliahed 
on  the  trial,  the  misdescription  of  the  inatrnment  is  im- 
tnatetial.    [In  effect  April  9th,  1880. 1 


InstnuiunC  nlll  be  faUi,  It  there  Is  ■  nrUacs  betmtn  tba  IndletmeDt 
Hill  Cbe  [jn»ts— U  Ind.  Jw.    Bee  onK,  S  M9,  note. 

966.  Id  an  indictmeDt  oc  Information  for  peijiuy,  or 
Bubomatiou  of  perjury,  it  is  sufficient  to  Bet  foTtb  t1i« 
substance  of  the  controTecsyor  mattec  in  respect  to  wbich 
the  offense  was  committed,  and  in  wbat  court  and  before 
wbom  tbe  oath  alleged  to  be  f  al»e  was  talcen,  and  tiiat  tbe 
court,  or  tbe  peiBou  before  wbom  it  was  taken,  bad  au- 
tbority  to  adminiHter  it,  witb  proper  allegations  of  the 
falsit;  of  tbe  matter  on  which  the  perjury  la  assigned; 
but  tbe  indictment  or  information  need  not  set  forth  tbe 
pleadiDga,  record,  or  proceedings  with  which  the  oath  li 
connected,  ntft  the  conunUaion  or  authority  of  tbe  court 
or  person  before  whom  tbe  perjury  was  committed.  [In 
effect  April  »tb,  1880.] 


g  967  RDI.BI 

967.  Id  aa  indictment  or  Informalioa  for  the  laiceny 
or  emlMzzlemeat  of  mone;,  bank-notes,  certificates  of 
Block,  or  Talnatle  secnrities,  or  for  a  conapirac?  to  cheat 
or  defraud  a  person  of  any  such  property,  it  is  sufficient 
to  allege  tlia  larceny  or  embezzlement,  or  tlie  conspiracy 
to  clieat  and  defraud,  to  be  of  money,  bank-notes,  certifl- 
cates  of  stock,  or  valnable  securities,  nitbout  specifying 
the  coin,  nmnber,  denomination,  or  kind  thereof.  [In  ef- 
fect April  etb,  1880.] 

Laicanr.— It  l»  Dot  neeeaunr  to  Slate  facts  Bh 
aftbeOSenMlDiuathcrcoatitj— MCI].  e4a.   1_.  ... 
tp  aoy  caiiii4>  into  whleh  tha  atolea  tirapetty  U  m 

Sotb' ot  tlM  ludtctmoit  ■■  to  tlw  Tonie,  II  u  bad  for  I 
Buecnaliitr— U  Tax.  M.  It  mnat  aUeia  llui>  "■'  <" 
mliud  la  UB  oouDtr  when  the  ladlctmeat  wi 

Nbt.  MS;  a  BtBvt.  IM;  «3IIL  K7. 

DaicriptLon  of  propertr.— Tbe  goods  miut 
tUstitoBcgiiimDalatedi— aBarb.fli;.   Icmott  describe  tbe  utlcles 

by  tha  nameB  they  usualiy  bear,  and  ijMcIfy  •'- ' '  — '  -  -" 

«ach«peclesorpartlculATklnd— llHmnpb.^,  du<.u._u. 

Jm  Indlctsaent  for  larceoT  of  ■  pleco  of  paper  may  simply  state  Its 
TSloe,  iriUont  limner  desci^ptlon-lW  Hass.  W9:  see  m  lit  «W;  lec 
utopnniil3iMii7iiates-4Berg.AB.lMi<IGaoa.rail.  aaifivsCeaUiia; 
a  pveel  of  oats  "  Is  sufllclflat-.l  Dot.  iti.  Ciarging  toe  stetUlnff  or 
"one  boiulred  and  tliirtr  dollUB"irlUK)at  aspeuiao  description  or  Cbe 
inoney.lsbBd— 29  AA.ra;  S.0.3AiD.Cr.S.3l<l.  Ttie species otipoDey 
itelen  mnsl  be  alleged— IJ  Cox  CO.  3t7i  8. 0. 1  Oi«en  C.  B.  1. 


leclesof  cattle  taken  ts  snlBclent- 

loa.  Wliere  tlia  Indictment  dcKribes  tlu 
be  vas  s  boy  ot  sorrel  11  eufllclent  to  mp 
49^1  8.  C.i  OreenC.It.tU.    In  an  Indict 

."^.'a  Green''c?K.'»li'lDlltclL  111.   ta*si 

og  BoLd-bearing  gnarti '    " ' 

iin  the  ledge  Cefore  u 


,* 


Own«nhip  Id  dlflbnnt  psmiu.— The  apoUi  of  ■ 
act  aaj  aU  be  tnclndcd  ta  one  conat— <Q  He.  !M  i  < 

„  J  dUtBTBnl  panoo»-(l  iDd 

S. -orUerenajbea 


a.U{n>d.. 


m.    GaoDtoJei 


J^nt-ownarAip.— Tlu  ptepeKy  ol  }olDt-ownei>  muat  be  aUcgeil  Id 

M 15%  uune  of  nS  carponllim-M  CmL  Ju.  It  man  be  lUd  in  tbe 
MTtuer  who  hu  ttia  leal  Uitenat  In  tlum— 1  WheeL  C  C.  )W.  AD  In- 
alctmantirbicb  la  one  connt  alleges  ttaagmxl*  to  be  tbe  prowitr  of 
eert^Bpenom,  and  In  otbei  eouuta  MfM  the  ownen  to  £e  oEber 
paiiODi,  does  not  ebaige  dlffenut  ^eoMa-ll  CaLM.  Wben  prop- 


^~  consent  of  the  owner— 39  Id. 

buC  tbli  Is  unnecesssTT  irbece  lis  bad  possession  onl*  to  keep  tbe 
"- -   -  '-'    '";  see  K  it).  199.    An  averment  that  fletendant 

_.... .-.— .  •-  .. — . ■.  -  feionr.  chantes 

'•■••  —  M  fla. 


J.  «M;  S.  C  I  Onen  O.  K.  flSS;  but 
Joinder.— Wliero  seTeralwere  joined  In  ■  chaigo  of  attempt  tostesJ, 

conreacraua  for  a  fclonlouapurposo— M  I1I.SI7.   'ibe  Iblef  and  tbs 
recelTer  cannot  bs  jobitljlDdlcled-MCaLUIi  rDnlio.  7  Qrar.  U;  12 
Allen,  (SI. 
Dintnct  oflbual.— Distinct  larcenies  may  be  presented  tn  different 

bi«aklnK.uidenterlnE,aiidlBrcetiv— '3ilP[ck.'3Mi  ?21d!li  IIN.'h.SS; 
■ee  IS  Ulna.  Sla.  Aato  mis  in  i;sUlamla,  aee  aau,  i  W4.    &o,  u  to 
embezzlement,  anil  ateaUns— 9  Met.  I3S. 
Ohsfetne  in  difi^rant  ways.— An  Indictment  cbarging  wltb  "  steal- 


MT^eSP^korcirR'iir 
isi;  s  HIU,  tai. 

imSiTi 

irik.!cri£ 

Ml;   ]Rob.(V..) 

'liB"^onl "  s[c[ "  for  steotla  noC^nso  ™r 
rkf.  «7.   Where  tbe  IndlrUnenl  cbuged 

lOB  Uu(  deruidsnt  took  ItK 

^,S.^'ii-sssri. 

■SsS 

r  ri.xADnia.  §  968 

toitnl-MOLtft.   So. 


IiaicBny  br  balle*.  —  ladlotment  mmt  state  vKh  directness  and 
certalatylMtsandclrciinielaiicesDeeeastrirto  CDDStlluCs  >  complete 
oSeuu,  IncludiDS  the  bulment— 1!)  C*l.  tta.  Tbu  ttas  propertr  wu  ol 
ttie  TMne  ol  to  nutor  deUui,  viUieat  MrtnB  "eolik  of  Uie  Ualted 
|tete>,»toliMilBabraM«CBLtol|  UM.SU|OTgiialliuilld.*!.   Tba 

the  b«a  at  the  ^ae  Stdw  lt-4S  ORCm.^dlMpieim  wHnM 

iiiaiIeotcaimnlati,thedaiei^tlaii  otu*  pnv«rV>andlUTalne-« 
CU.  41;  S  Id.  HI;  U  Id.  SM. 

idatloikaIderniilanCMttaelii]iiredparty.anattaattlieproport;cama 
lDtoIiliiK)nanloii,oruDdethlsc>re,br  virtue  ol  hlscmiilojiuGDt— it 
DcDlo,  n;  aea  1  HIdL  fiU;  tint  It  need  not  chftr^  that  h«  whs  the 
cleAorwTTant  of  tlis  owDer  olthe  HOoils— 1  I'aiEer  Cr.  K-m.  Il 
Mot  devcTlbe  tbe  piopeitT— <  Orsr.  19:  witb  ttio  Batiie_paTtIcularltr 
Ml>iHiilieainlin!ei&-AQri.in;SAU«i,u:;  bntltirllfbeiuOlcleul 
irltlioinpn)TliistliBdeiiamIii>tloiiioItbecoln»--UTei.7<i>.  SesciUi- 
uutliepiaper$"aa  cnnin  books,  letten.  Ilia.  tnlTOiliulHliuea, 
■Iwei.  Hid  BnUiuMnix.  to  Rbonttlw  nbw  i>tlortrCiSm,''l»mi]Bi- 
-4P>ilBrCr.l.Mt.  cWgliif^ambwilemeoXrf^^lotottiim- 
ber,'"<acmtalnlDtof  taniuue^  and"cettabi  toola."!!  bail  Cor  nv 
eerMntr  —  w  L&  Ad.  m.  An  iDdlatment  agaliut  an  oIIIoct  foi 
embentement  of  moneTpalil  toblm  aa  fluea,  mnit  atate  the  dnratter 
■od  hind  <tf  flues,  aaa  cbaiis  k  fnadnlent  Inteiit— W  Tax.  tU.  If 
■nbHtsc(iimtTtcc«nirerfarembenlliiafDiiils.nneMnatabKetIio 
BSA3tia^-iMSMa.mtia.t».  roremb^lHkMtercoDtalif 
Inzalank^iDta.  It  naednot  state  irtBtofflcethsiiefendBunield.im' 
aBlootUianiite— CiBbbcHl.   catarRkDs  with  embeBlement  ot  s  cup- 

soiDunt  oil  uiotber  date,  ma  held  bad  aa  cbsi^lnR  two  otCeDqcs— 23 
duothacDiuity.doesaDIcbaiBetwodlstliictoeEeiuee— 31  ld.tl6.    nee 

FnTiona  oonTlotlOQ.— Tha  ludictineiit  miBt  specUleallT  aver  flia 
prior  eoDirletloD-l  UccMIia Grqr.Kai  iBfa.  fit.  iWi  41  Ud.  wsi 
BOiatcsKi  HI  Vt.Uti  andnKntbeooiiKiiBsoneoIeeneisliurlsdlc- 
"-),  an  aUnodiKi  q(  UM  bet  Is  enoiuli-I  Pwtei  Cr.  K.a(l;  but 
Bn  ot  ipeaUand Ittniua  JiiliAetUnint  riraAdaTn  facUto  ■how 
IsdleaonbothotpenoB^denbfecMnatlei-aN.y.W.    Thearer- 


mentof  coatleEkHi  Mtbout  the  i 


S§  969-71  Rta.ES  of  pivBABisa.  376 

in  posaesBioD,  with  sucii  Intent,  any  lewd  or  obscene  book, 
pamphlet,  picture,  print,  card,  paper,  or  wxitinaii  need 
not  set  forth  an;  portion  of  the  iang^iaga  used  or  figuieg 
sbonu  upon  such  book,  pamphlet,  picture,  print,  card, 
paper,  or  writing;  but  it  la  aufBcient  to  state  generally  the 
fact  of  the  lewdness  or  obsceaity  thereof.  [In  effect  April 
9tli,  1S80.] 

tomposFii— 1  Ciub.  Mi  but  wtaeii  too  obHene,  adeecrlptlon  mar  IM 
subaiKuKil,  and  a  leason  lor  tlie  otDlgslon  ba  sUterl— )<1.  II  la  not 
ceieBaary  to  allege  tbHiihB  eiblbitlon  al  an  obscene  picture  wmln  ■ 
nublio  pluoe,  u  eiblbltBd  to  cundry  pereoss  tor  mouey— 2  Berg.  A 

969.  Section  nine  hundred  and  sisty-hine   of  said 
Code  Is  hereby  repealed.    [In  effect  April  Otb,  1680.] 

970.  Upon  an  Indictment  or  information  against  sev- 
eral defendants,  any  one  or  mote  may  be  convicted  or 

4IM1U.  W«. 


971,  The  distinction  between  an  accessory  before  the 
fact  and  a  priDcipal,  and  between  principals  in  the  first 
and  second  degree,  in  cases  of  felony,  is  abrogated;  and 
all  persons  concerned  in  the  commiBSion  of  a  felony, 
whether  they  directly  commit  the  act  constituting  the 
oCTeDse,  or  aid  and  abet  in  its  commission,  though  not 
present,  shall  hereafter  be  prosecuted,  tried,  and  pun- 
ished as  principals,  and  no  other  facts  need  be  alleged  In 
any  indictment  or  iuformation  against  such  au  accessory 
than  are  required  in  an  indictment  or  Information  against 
his  principal.    [In  eSect  April  9tb,  1880.] 

AccBuoTlei  bofora  ihs  facL-An  accessorr  befi 


.-An  accessoiT  befora  tbe 
u  prmclpiil~.4iCaL  2ii  to  Id 
specll/  that  tie  aided  and 
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eriinfl,  and  moat  state  la  wTimt  partlcnlar  raanner  be  did  to — to  Cal-  111 : 
Mid.  Ill  He  Si  Id.  IM.   Charging  In  ouecoont  tbe  defendant  uprln- 

norare  tlia  tno  CODnlB  lnconslBtenI-4  Cal.  189;  Utlfus;  aeeWld. 
13»j3»ld.7S!  Nld.  IMi  Bee  e  Id.  23. 

ABoasaorlSB.  who  are.— An  accessoir  i>e(ore  tbe  tact  Is  one  vho, 
being  »bieiil  at  the  time  tlie  erlise  l9  commicted— l  Leacb,  iU;  ; ei 
procorea,  counsels,  encanrages.  Incites,  or  GonUDauda  anoUieT  to 
commit  Uia  crime— S  CaL  IM;  JI  Id.  MO;  I  Brev.  Wl;  »  Cuwcn,  tOTi 
4  Crancb  G.  0.  tK»;  1  Hayw.  IS.  C.)  «!  99  Uses.  4%  it  Uli-b.  in; 
3  Ohio  St.  241;  1  Parker  Cr.  B.34;  10  Bmedes  ±  If.  IK.  He  nho 
I31rea!lll;  SUass-IH;  4ld.t»i  12  8inHles&U.H;  I^Weat-l^il 

4M^'3  Tex.  lilL  TUs  dMlnetlon  between  prlnclpalB  and  aceengrlee 
uat  cuumoa  law  bw  been  attollihed  br  Btatute—I«  CeL  SS;  »  Alh 
lt8i  and  aecenoiln  before  tbe  fact  an  in  pilBclpali-B  CaL  IM:  lOld. 

Bailhtw.  AdeteotlTe  enterlni  Into  a  ernqdracytaaomiiiuaeTUna 
for  tbe piniNue  at  explodlns  Ifcu  sot  an  aocoKonr  iwfOre  tbe  bct-SI 
Fa.  St.  In.  So  nuralT  oonuealuig  a  feksloa  desun  will  not  mike  a 
pecam  an  aooegenr-%1  Dl.  K3. 

Inattgatton  to  dime.— A  penon  Inciting  another  In  a  tmnnltnoui 
en>wdtoitTlkeanoaioeT,l9gtiIl»  or  tliea9saiilt-S9Uass.443i  2iCaJ. 
M>I  aopToeQilngiOaiuuelliig.  or  inciting  a  clerk  or  agent,  rencltrs  the 
Inulgator  UaUe— II  Oa.  tw.  Bo  an  Inatlgator  mar  beguiltyc'"'"'!!" 
InlnlUsatingaman^aagbter— Dears.  CU.  !BB.  Atcommo: 
■nMsSm'  and  peipetEBtDT  mw  be  guUtT  la  dlSereoC  degrees 
iUfn  Hta.  Ott  wUIe  thsbitlgator  la  lespanslble  lor  I 
oonieqDNioat  4^  nie  crime  be  toonae!!,  it  u  ouumlse  aa  to 
orlm^^^VO^.  lUi  iW.  Ta.  m.  Xhe  tnaUgator  need  Ui 
— -loatwof  thacrlmbttl^ — ' —  "*--  - — -"- 


HlElnatiH'Otthaerlmbialdeilgu;  It  be  encoiinEe  tbe  perpetrator  1^ 
falsehood,  or  o^rwlta,  be  la  gnlltr  aaaGceuorr— 10  Smedeeft  U.  lOii 
Car.AU.lUl.  niaadvloe,pHMHjiiemant,eiicoiiTBgemei>t,et>i..iiiaylw 
direct  or  tDdbeet-aOoz  0. 0.  JU:  Xtj  words. algna.  or  matloD»--4it  HI. 
US;  andltmarbaDenomlb.orHiraiiah  tbe  InterreDUon  or  a  tblrd 
«rsoD-ie  Bt.  TH.  WiiToar-  A  T.Oii  aodlt  tlM  proCDrement  ti 


Sknowtlieiyuiia  oTttie  perpetrator— I  SenlMni,  U:  SCar.  A^P. 
HoDdr,  IH;  IB  How.  St  M.^lt  andiiomattertiowIODi(atlma 
w  Ereet  a  space  Intdnrenes  between  tbe  advice  or  Inrtlgatloa  and 


.1  at  the  deed.  It  Ibere  is  Inimedlate  cb 

la  Imtlgatlon  uid  the  act.  it  Is  sufflclaut— l 
G Id.  333, 

I  or  being  accessory  b« 


i2i  1  Farker  Cr.  a. 
.telonjroc -■ 


B  Don,  Hf  s  leuniy  ooaumnea 
In  the  state  wbere  be  becalM 
lie  tbe  Diiiictpta  Is  Indictable 
n  ontOTUe  StateMcMnbHW 

of  tbe  BMe-U  lud.  4&7At 
p^  eanaot  be  convicted  on 


0.  Mi  U  id.  IM;  11  Ala.  U|i 
leb.  »i  tt  H.  H.  Ui  (S  N.  a 
O.  O.  Mil  7  Car.  A  F.  l»t 
,  be  mar  be  indloted  and  eon- 
I  3» idTlSilS id. 4N I n id. Uli 
%,V»%  tin. MS;  4fld.»t  « 


J 
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Id.  410;  12  KaD.  SBO:  97  Pa.  St.  108;  84  Id.  187;  59  Mich.  106.  An  aeoes- 
sory  not  amenable  io  the  law  cannot  be  amugned,  nnless  his  acta  ren- 
der him  liable  as  principal— 1  Wood.  &  M.  221.  On  geparate  trials,  the 
conviction  of  the  principal  is  only  prima  faeU  evidence  of  ffullt  on 
trial  of  the  accessory,  and  may  be  collaterally  disputed— 3  Cliff.  221 ;  6 
Ired.  236;  29  Me.  84;  83  M.  H.  216;  10  Pick.  477:  1  Mass.  64;  13  Wend. 
592;  10  Smedes  &  M.  192;  1  Moody  C.  C.  347.  Alders  and  abettors  may 
be  convicted,  although  the  principal  has  been  acquitted— 28  Ga.  216; 
29  Mo.  32;  10  Cal.  68;  1  Leach,  360;  2  Shaw,  370;  Buss.  &  B.  0.  C.  314; 
Salk.  334. 

972.  An  accessory  to  the  commission  of  a  felony  may 
be  prosecuted,  tried,  and  punished,  though  the  principal 
may  be  neither  prosecuted  nor  tried,  and  though  the  prin- 
cipal may  have  been  acquitted.    [In  effect  April  9th,  1880.] 

Both  the  principal  and  accessory  may  be  Indicted  togeUier  or  sep- 
arately, without  reference  to  the  previous  conviction  or  acquittal  of 
the  other— 10  Cal.  68;  20  id.  439;  and  so  with  reference  to  aiders  and 
Abettors— id.  Accessories  before  the  fact  may  be  tried  separately— 40 
CaL  129;  66  Ga.  92;  4  lU.  368:  49  id.  410;  14  Ind.  62:  46  Iowa,  265;  12  Kan. 
650;  29  Me.  84:  126  Mass.  242;  18  Ohio  St  496:  19  Ohio.  131;  25  Pa.  St. 
221 :  12  Wis.  5X2:  Law  B.  1 G.  0. 77;  Bell's  0. 0. 243.  They  may  be  in- 
dicted, although  the  prhne  actor  be  dead  or  escaped— 2  Brey.  838j 
Meigs,  106;  and  see  24  jfo.  476. 
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TITLE  VI. 

Of  FleadingB  and  Proceedings  after  Indictment 
and  before  the  Commencement  of  the  Trial. 

Chap.    I.    Of  thb  Abbaignmbnt  of  the  Djefbhsuutt, 

§§  g7&-90. 

IL     SXTTIKG  ASIDB  THB  InDICTMEZTT,  §$  995-9. 

IIL    Demubsbb,  §§  1002-12. 
IV.    Plea,  §§  1016-25. 

y.     TitANSMISSION  OF  CEB.TAIK  InDIGTMEKTS  FBOK 

THB   ConirrY  Coubt   to  thb  Dibtbiot 
Ck>nBT  oB  Municipal  Cbdonaii  Coubt  of 
San  Ebanclsco,  §§  1026-30. 
YI.    Bbkoyal  of  thb  action  bbfobb  Tbial,  a 

103a-8. 
yn.    Thb  Modb  of  Tbial,  §§  1011-^ 

ym.     FOBliATION  OF  THB  TbIAL  JuBT  AND  THB  GAIi- 
BNDAB  OF  ISSUBS  FOB  TbIAL,  §§  1016-9. 
IX.     POBTPONEMBNT  OF  THB  TBIAL,  {  105^ 
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OHAPTBBI. 

OF  THE  A  RR  A  TGNMBNT  OF  THB  DEFEnDAHT. 

S  976.  Defendant  mnst  1)e  arraigned  In  the  court  when  tbB  tndlBt* 

ment  Is  filed  or  transferred. 
S  977.   Defendant,  when  to  be  present  at  amdgnment. 
8  978.   If  in  custody,  to  be  brought  before  court. 
S  979.   If  discharged  on  ball,  bench-warrant  to  issue. 
S  980.   Bench-warrant,  by  whom  and  how  issued. 
S  961.   Form  of  bench-warrant. 
S  962.  Directions  in  the  bench-warrant. ' 
S  988.  Bench-warrant,  how  served. 
S  964.  Proceeding  on  giving  ball  In  another  county. 
S  965.  Ordering  defendant  into  custody  or  increaslDg  ball  when  bv 

dictment  is  for  felony. 
S  966.  Defendant,  if  present  when  order  made«  to  be  committed;  If 

not,  bench-warrant  to  issue. 
S  987.   Bight  to  coimsel  on  arraignment. 
S  988.  Arraignment,  how  made. 
S  989.   Proceedings  on  arraignment,  when  defendant  is  not  Indicted 

by  his  true  name. 
S  990.   Time  allowed,  and  how  defendant  may  answer  on  arraignment. 

976.  When  the  indictment  or  information  is  filed,  the 
defendant  must  be  arraigned  thereon  before  the  Court  in 
which  it  is  filed,  unless  the  cause  is  transferred  to  some 
other  county  for  trial.    [In  effect  April  9th,  1880.  ] 

Arraignment  necessary.— A  verdict  In  a  case  where  there  has  been 
neither  arraignment  nor  plea  is  a  nullity— 28  Cal.  330;  3  Wis.  830.  The 
faUureof  this  duty  is  fatal-52  Cal.4B0;  64  Ind.  159;  31  Mich.  471;  3 
Finn.  (Wis.)  8i)7;  63  Mo.  234:  1  Tex.Ct.App.408:  contra,  12  Kan.  660; 
but  it  need  not  be  repeated  after  a  mistrial— 63  6a.  36.  if,  on  appeaU 
the  record  falls  to  show  that  defendant  was  arraigned  and  pleaded, 
the  court  will  assume  that  there  was  no  arraignment  or  plea— 62  Cal. 
480.  The  defendant  does  not  waive  an  arraignment  and  plea  by  sub- 
mitting to  a  trial,  introducing  witnesses,  and  allowing  the  case  to  be 
argued  on  hisbehaif— 28  Cal.  330;  3  Wis.  830;  see  8  Smedes  &  M.  587. 
When  the  case  in  which  defendant  is  arraigned  Is  removed  to  another 
court,  no  fresh  arraignment  is  required— 39  aid.  365. 

977.  If  the  indictment  or  information  be  for  a  felony, 
the  defendant  must  be  personally  present;  but  if  for  a 
misdemeanor,  he  may  appear  upon  the  arraignment  by 
counsel.    [In  effect  April  9th,  1880. 1 
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Fenonal  presenoe^— The  defendant  Is  arraigned  In  person— u  GaL 
298;  unless  in  case  of  misdemeanor— 42  Gal.  168.  In  case  of  breaking 
lall  and  escaping,  he  waives  his  right  to  have  counsel  appear  for  him 
In  a  case  of  misaemeanor-55  Gal.  296;  42  GaL  168;  97  Ums.  643,  cited 
23  Gal.  160.   See  Gonst.  GaL  art.  1,  S 13. 

978.  When  bis  personal  appearance  is  necessary,  if  he 
is  in  custody,  the  court  may  direct,  and  the  officer  in 
T^hose  custody  he  is  must  bring  bim  before  it  to  be 
arraigned. 

Rights  of  defendants.— The  defendant  has  a  right  to  appear  and 
remain  without  chains  and  shackles— 42  GaL  168. 

979.  If  the  defendant  has  been  discharged  on  bail,  or 
has  deposited  money  instead  thereof ,  and  do  not  appear 
to  be  arraigned  when  his  personal  attendance  is  necessary, 
the  court,  in  addition  to  the  forfeiture  of  the  undertakiiig 
of  bail  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

See  65  GaL  298. 

980.  The  clerk,  on  the  application  of  the  district  attor- 
ney, may,  at  any  time  after  the  order,  whether  the  court 
is  sitting  or  not,  issue  a  bench-warrant  to  one  or  more 
counties. 

See  56  GaL  296. 

981.  The  bench-warrant  upon  the  indictment  or  in- 
formation must,  if  the  offense  is  a  felony,  be  substantially 

in  the  following  form:  County  of .    The  people  of 

the  State  of  California  to  any  sheriff,  constable,  marshal, 
or  policeman  in  this  State :   An  indictment  having  been 

found  (or  information  Hied)  on  the day  of ,  a.  d. 

eighteen ,  in  the  Superior  Court  of  the  county  of , 

charging  C.  D.  with  the  crime  of (designating  it  gener- 
ally)) you  f^^t  therefore,  commanded  forthwith  to  arrest 
the  above  named  C.  D.,  and  bring  him  before  that  court, 
(or  if  the  indictment  and  information  has  been  sent  to  an- 
other court,  then  before  that  court,  naming  it  (to  answer 
said  indictment  (or  information);  or  if  the  court  be  not  in 
session,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of ^. 


i 


L 
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Given  under  my  hand,  With  the  seal  of  said  court 

affixed,  this day  of ,  a.  d. . 

By  order  of  said  Court. 

[SBAL.]  E.  F.,  Clerk. 

p:n  effect  April  9th,  1880.] 

Oited-«s  Cal.  298;  64  CaL  102.  A  general  description  of  the  ofltaflelB 
sufficient— 8  Ga.  75. 

982.  The  defendant,  when  arrested  under  a  warrant 
for  an  offense  not  bailable,  must  be  held  in  custody  by 
the  sheriff  of  the  county  in  which  the  indictment  is  found 
or  information  filed,  unless  admitted  to  bail  after  an 
examination  upon  a  writ  of  habeas  corpus;  but  if  the 
offense  is  bailable,  there  must  be  added  to  the  body  of 
the  bench-warrant  a  direction  to  the  following  effect :  '*  Or, 
if  he  require  it,  that  you  take  him  before  any  magistrate 
in  that  county,  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  to  the  indictment,  or 
information" ;  and  the  court,  upon  directing  it  to  issue, 
must  fix  the  amount  of  bail,  and  an  indorsement  must  be 
made  thereon  and  signed  by  the  clerk,  to  the  following 
effect:  ''  The  defendant  is  to  be  admitted  to  bail  in  the 
sum  of dollars."    [In  effect  April  9th,  1880.] 

Oited-64  Cal.  103;  55  Cal.  296. 

983.  The  bench-warrant  may  be  served  in  any  county, 
in  the  same  manner  as  a  warrant  of  arrest,  except  that 
when  served  in  another  county  it  need  not  be  indorsed  by 
the  magistrate  of  that  county. 

Cited— 55  Cal.  298.    See  Abbbst,  an/«,  SS  841-851. 

984.  If  the  defendant  is  brought  before  a  magistrate 
of  another  county  for  the  purpose  of  giving  bail,  the 
magistrate  must  proceed  in  respect  thereto  in  the  same 
manner  as  if  the  defendant  had  been  brought  before  him 
upon  a  warrant  of  arrest,  and  the  same  proceedings  must 
be  had  thereon. 

Oited-55  Cal.  298. 

985.  When  the  information  or  indictment  is  for  a 
felony,  and  the  defendant,  before  the  filing  thereof,  has 
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given  1>aII  foi  bia  appeoraDcs  to  answer  the  charge,  the 
court  to  wbldttbelDdicttneDtoTlufomiatiaiilBpTesented, 
or  In  whlcli  it  1b  pending,  may  order  tlie  defendant  to 
lie  committed  to  actual  cvstody,  nnlesa  he  gives  bail  in 
an  Incnaaed  amonnt,  to  be  epecifled  in  the  order.  [In 
effect  AprU  9th,  lasai 

986.  I[  the  defendant  la  present  when  the  order  Is 
made,  he  mnat  be  forthwith  committed.  If  h^  is  not 
present,  a  bench-warrant  mnat  be  issoed  and  proceeded 
upon  in  the  manner  provided  in  this  chapter. 

987.  If  the  defendant  appears  for  arralgnmuit  vith* 
ont  counsel,  he  most  be  Informed  by  the  court  that  it  la 
bis  right  to  have  connael  before  being  arraigned,  and  must 
be  asked  if  be  desires  tbe  aid  of  connsel.  If  be  desires 
and  is  unable  to  employ  connsel,  tbe  court  most  assign 
counael  to  defend  bim. 

01t*d-~UCal.m.   BeeUCaLni;Ci]iiEt.otCiLarLI.IU. 

gSSL  Tbe  arraignment  must  be  made  by  the  court,  or  by 
tbe  clerk  or  district  attorney  under  its  direction,  and  con- 
sists in  reading  the  Indictment  or  Information  to  tbe  de- 
fendant and  delivering  to  Iiim  a  copy  thereof,  and  of  the 
indorsements  thereon,  including  tbe  list  of  witnesses,  and 
asking  bIm  whether  be  pleads  guilty  or  not  guilty  to  the 
IT  Information.    [In  effect  April  9th,  1880.] 


tikt  tor  ud  obtstns 
itutorir  detaila  at  tbe 
proEtlH  luilletiDBnt 
Dgbrouglil  Into  court, 

:  lee  mu,  S»  ew^>- 

969.  When  tbe  defendant  la  arraigned,  he  must  be 
Informed  that  If  the  name  by  which  he  is  prosecnted  Is 
not  his  tme  name,  be  must  then  declare  his  true  name,  or 
be  proceeded  against  by  the  name  in  tbe  indictment  or 
infoimation.    If  he  gives  no  other  name,  tbe  court  taaj 
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proceed  accordingly;  but  if  he  alleges  that  another  name 
is  his  true  name,  the  court  must  direct  an  entry  thereof  in 
the  minutes  of  the  arraignment,  and  the  subsequent  pro- 
ceedings on  the  information  or  indictment  may  be  had 
against  him  by  that  name,  referring  also  to  the  name  by 
which  he  was  first  charged  therein.    [In  effect  April  9th, 

1880.] 

Name  nnknown.— If »  when  arraigned,  the  defendant  tftlla  to  give 
his  true  name  on  reanest,  he  cannot  afterward  complain  if  he  la  tried 
by  the  name  specified  in  the  indictment— 8  Key.  2ol.  If  he  gives  his 
trae  name,  it  must  be  sabstituted,  and  the  subsequent  proceedings  be 
had  in  the  true  name— 32  Cal.  64;  which  must  be  entered  on  the  min- 
utes—6  Cal.  212. 

See  ante,  S  S68.  and  note. 

990.  If,  on  the  arraignment,  the  defendant  requires  it, 
he  must  be  allowed  a  reasonable  time,  not  less  than  one 
day,  to  answer  the  indictment  or  information.  He  may, 
in  answer  to  the  arraignment,  move  to  set  aside,  demur, 
or  plead  to  the  indictment  or  information.  [In  effect 
April  9th,  1880.] 


385  SBTTING  ASIDE  INDICTMENT.  §  993 


CHAPTER  n. 

SETTING  ASIDE  THE  INDICTMENT. 

S  995.   Indictment,  when  set  aside  on  motion. 

S  996.   Defendant  waives  objections,  unless  he  makes  the  motion. 

S  997.   Motion,  when  heard.   If  denied  or  granted,  what  proceedli^ 

are  to  be  had. 
§  998.   Effect  of  order  for  submission. 
S  999.   Order  no  bar  to  another  prosecution. 

995.  The  indictment  or  information  must  be  set  aside 
by  the  court  in  whicb  the  defendant  is  arraigned,  upon 
his  motion,  in  either  of  the  following  cases:  If  it  be  an 
indictment — 

1.  Where  it  is  not  found,  indorsed,  and  presented  as 
prescribed  in  this  Code. 

2.  When  the  names  of  the  witnesses  examined  before 
the  grand  jury,  or  whose  depositions  may  have  been  read 
before  them,  are  not  inserted  at  the  foot  of  the  indict- 
ment, or  indorsed  thereon. 

3.  When  a  person  is  permitted  to  be  present  during  the 
session  of  the  grand  jury,  and  when  the  charge  embraced 
in  the  indictment  is  under  consideration,  except  as  pro- 
vided in  section  nine  hundred  and  twenty-five. 

4.  When  the  defendant  had  not  been  held  to  answer 
before  the  finding  of  the  indictment,  on  any  ground  which 
would  have  been  good  ground  for  challenge,  either  to 
the  panel  or  to  any  individual  grand  juror. 

If  it  be  on  information — 

1.  That  before  the  filing  thereof  the  defendant  had  not 
been  legally  committed  by  a  magistrate. 

2.  That  it  was  not  subscribed  by  the  district  attorney 
of  the  county.     [In  effect  April  26th,  1880.] 

Motion.— Making  out  and  filing  a  written  application  is  not  sufBcient 
to  constitute  a  motion.  The  attention  of  the  court  must  be  called  to 
It,  and  the  court  be  moved  to  grant  it— 41  Cal.  650.  Where  the  evidence 

Fek.  Code.— 33. 


gg  996-7         usmsQ  mi 

li  cnDlUotliig,  ths  cDut  mar  refuse  to  aet 
Cal.  )99.   Anorder  getting  aside  an  IniUctmi 


iIb  BabdltUIon  reten 


la,  SS  we,  m.  920, 921. 


996.  If  the  motion  to  set  aside  the  Indictment  or  in- 
fonnation  Is  not  made,  tbe  deCendanc  ia  praaluded  from 
af  ternard  taking  the  objections  mentioned  in  the  last  sec- 
tion.    [In  effect  AprU  9th,  1880.] 


997.  The  motion  most  be  heard  at  tlie  time  It  Is  made, 
Dnless,  for  oanse,  tbe  court  poHtpones  the  hearing  to  an- 
other time.  If  the  motion  ia  denied,  tbe  defendant  must 
immediately  answer  the  indictment  or  information,  either 
bj  demutriiig  or  pleading  thereto.  If  the  motion  is  grant- 
ed, the  coartmost  order  that  tbe  defendant,  if  in  cuBl^y, 
be  diacha^ed  therefrom;  or,  if  admitted  to  boil,  that  his 
bail  ba  exonerated ;  or,  if  he  has  deposited  money  instead 
of  bail,  that  the  same  ba  refunded  to  him,  unless  it  directs 
tliat  the  case  be  resabmitted  to  the  same  or  another  grand 
Jury,  or  that  an  information  be  £led  by  the  district  attor- 
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ney;  provided^  that  after  such  order  of  resubmisaion  the 
defendant  may  he  examined  before  a  magistrate,  and 
discharged  or  committed  by  him,  as  in  other  cases,  if, 
before  indictment  or  information  filed,  he  has  not  been 
examined  and  committed  by  a  magistrate.  [In  effect 
April  9th,  1880.] 

998.  If  the  court  directs  the  case  to  be  resubmitted,  or 
an  information  to  be  filed,  the  defendant,  if  already  in 
custody,  must  so  remain,  unless  he  is  admitted  to  bail;  or, 
if  already  admitted  to  bail,  or  money  has  been  deposited 
instead  thereof,  the  bail  or  money  is  answerable  for  the 
appearance  of  the  defendant  to  answer  a  new  indictment 
or  information;  and,  unless  a  new  indictment  is  found, 
or  information  filed  before  the  next  grand  jury  of  the 
county  is  discharged,  the  court  must,  on  the  discharge  of 
such  grand  jury,  make  the  order  prescribed  by  the  pre- 
ceding section.    [In  effect  April  9th,  1880.] 

999.  An  order  to  set  aside  an  indictment  or  informa- 
tion, as  provided  in  this  chapter,  is  no  bar  to  a  future 
prosecution  for  the  same  offense.  [In  effect  April  9th, 
1880.] 
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CHAPTEB  m. 

DEMUBBBB. 

1 1002.  Pleading  on  part  of  defendant. 

S  1003.  Demurrer  or  plea,  when  put  In. 

S  1004.  Grounds  of  demurrer. 

S  1005.  Demurrer,  how  put  In,  and  its  form 

S  1006.  When  heard. 

S  1007.  Judgment  on  demurrer. 

S  1008.  If  allowed,  bar  to  another  prosecution;  when. 

S  1009.  If  resubmission  not  ordered,  defendant  <liachaxgod$  ete. 

S  1010.  Proceedings,  If  submission  ordered. 

S  1011.  Proceedings,  If  demurrer  Is  disallowed. 

S  1012.  Objections,  forming  ground  of  demurrer,  when  taken. 

1002.  The  only  pleading  on  the  part  of  the  defendant 
is  either  a  demurrer  or  a  plea. 

1003.  Both  the  demurrer  and  plea  must  be  put  in,  in 
open  court,  either  at  the  time  of  the  arraignment  or  at 
such  other  time  as  may  be  allowed  to  the  defendant  for 

that  purpose. 

Objectiona,  when  taken.— Objections  to  the  Insufficiency  of  the 
Indictment  must  be  taken  at  the  trlal~4  Cal.  226;  id.  240;  and  a  failure 
to  demur  at  the  proper  time  is  a  waiver  of  the  objection— 35  Id.  115 ;  48 
id.  550;  49  Id.  390;  see  $S  976-90.  All  defects  purely  technical  must  be 
taken  advantage  of  before  verdict-^  Md.  410. 

Eflbct  of  demurrer.— The  offense  is  admitted  bv  the  demurrer— 44 
Yt.  6i9:  but  it  does  not  admit  the  legal  effect  of  the  facts  therein 
pleaded— 84  Pa.  St.  18.  It  puts  in  issue  the  legality  of  the  whole  pro- 
ceeding—84  Pa.  St.  65. 

1004.  The  defendant  may  demur  to  the  indictment  or 
information,  when  it  appears  upon  the  face  thereof, 
either — 

1.  If  an  indictment,  that  the  grand  jury  by  which  it 
was  found  had  no  legal  authority  to  inquire  into  the  of- 
fense charged,  by  reason  of  its  not  being  within  the  legal 
jurisdiction  of  the  county;  or,  if  an  information,  that  the 
court  has  no  jurisdiction  of  the  offense  charged  therein. 

2.  That  it  does  not  substantially  conform  to  tlie  require- 
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ment  of  sections  nine  hundred  and  fifty,  nine  hundred 
and  fifty-one,  and  nine  hundred  and  fifty-two. 

3.  That  more  than  one  offense  is  charged. 

4.  That  the  facts  stated  do  not  constitute  a  public  of- 
fense. 

5.  That  it  contains  any  matter  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  of  the  offense 
charged,  or  other  legal  bar  to  the  prosecution.  L^n  effect 
April  9th,  1880.] 

Grounds  of  demurrer.  —  Objections  to  the  indictment  must  be 
taken  prior  to  plea,  or  they  cannot  be  considered  on  arrest  of  Judg- 
ment, except  under  the  fourth  subdivision  of  this  section,  for  if  uo 
offense  is  charged,  no  conviction  can  be  had— 7  Cal.  129;  id.  289;  10  id. 
37;  27  id.  394;  28  id.  265;  39  id.  870.  An  indictment  defective  in  sub- 
stance and  form  may  be  demurred  to— 10  Gratt.  708:  but  it  will  not  Uo 
for  defect  in  indorsing  and  filing  the  indictment— 28  Ark.  410. 

Sttbd.  1.  If  it  appears  from  the  caption  that  the  court  liad  no  Inrls- 
dlctiou,  the  indictment  will  be  adjudged  invalid—]  Term  Bep.  316:  1 
Leach,  425.  Where  the  record  does  not  show  objections  to  the  Juris- 
diction, the  presumption  is  in  favor  of  the  regularity  of  the  proceed- 
ings-4U  CaL  655.    See  ante,  §S  774-794. 

JSubd.  2.  That  the  indictment  did  not  contain  the  particular  clr> 
cumstances  of  the  offense  is  a  ground  for  demurrer— 49  Cal.  890. 
See  ante,  it$  950, 959.  Where  there  are  two  counts  and  one  of  them  is 
good,  a  general  demurrer  wLl  be  overruled— 6  Pac.  C.  L.  J.  610.  The 
omission  to  state  any  description  of  the  property  stolen  is  ground  for 
demurrer— 40  Cal.  277;  36  id.  247;  so,  itwLLi  not  lie  for  a  failure  to  gird 
an  appellation  to  the  offense— 39  Cal.  331.  It  will  not  lie  to  a  part  of  a 
count— 42  Md.  563;  Law  B.  3  H.  L.  306.  It  will  not  avail  when  the 
offense  Is  set  forth  with  substantial  accuracy— 38  Md.  186;  39  id.  852. 
See  ante,  %i  950, 959. 

JSubd.  3.   Charging  two  offenses  is  a  ground  for  demurrer— 43  CaL 
82 ;  47  id.  108;  27  id.  394 ;  35  id.  115.    See  ante,  §  954,  and  note. 
JSubd.  4.    See  ante,  §  990. 

1005.  The  demurrer  must  be  in  writing,  signed  either 
by  the  defendant  or  his  counsel,  and  filed.  It  must  dis- 
tinctly specify  the  grounds  of  objection  to  the  indictment 
or  information,  or  it  must  be  disregarded.  [In  effeci 
April  9th,  1880.] 

1006.  Upon  the  demurrer  being  filed,  the  argument 
upon  the  objections  presented  thereby  must  be  heard, 
either  immediately  or  at  such  time  as  the  court  may  ap* 
point. 

1007.  Upon  considering  the  demurrer,  the  court  must 
give  judgment,  either  allowing  or  disallowing  it,  and  an 
order  to  that  effect  must  be  entered  upon  the  minutes. 


§§  1008-11  DEMUSBBB.  390 

Judgment  on  demnrrer.—The  rale  that  judgment  may  be  giren 
affalnst  the  partr  who  committed  the  first  substantial  error  is  appli- 
cable to  criminal  cases— 53  Me.  438 : 4  Parker  Cr.  R.  2 17.  If  there  are  two 
counts,  and  one  of  them  is  good,  the  indictment  is  good  on  general 
demurrer— 6  Pac.  O.  L.  J.  610:  40  Ala.  21;  89  id.  247;  5  Cash.  2»5.   An 


order  sustaining  a  demurrer  ^o  an  indictment  is  a  final  judgment  ftom 
which  an  appeal  lies— 47  Cal.  113;  3»  id.  6J4;  3  Cranch,  159;  3  Cush,  212: 
2  N.  T.  9;  2  Va.  Cas.  202;  2  111.  257;  13  id.  341 :  17  Wis.  ti69;  5  Litt.  289;  14 


Bush.  525;  6  Terg.  3*6o/66  N.*G.  647:  71*  id.  ^3;  7  Ga.  42^;  65  Mo.  497;  5 
Tex.  1 ;  5  Bar.  &  J.  317;  1  Ark.  428;  19  N.  T.  583. 

1008.  If  the  demurrer  is  allowed,  the  judgment  is 
final  upon  the  indictmeat  or  information  demurred  to,  and 
is  a  bar  to  another  prosecution  for  the  same  offense,  unless 
the  court,  being  of  the  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided  in  a  new  indict- 
ment or  information,  directs  the  case  to  be  submitted  to 
another  grand  jury,  or  directs  a  new  information  to  be 
filed ;  provided^  that  after  such  order  of  resubmission,  the 
defendant  may  be  examined  before  a  magistrate,  and  dis- 
charged or  committed  by  him,  as  in  other  cases.  [In  isf- 
f  ect  April  9th,  1880.] 

A  judgment  against  the  prosecution  on  a  special  demurrer  is  not 
final  when  the  defects  demurred  to  are  merely  formal.  A  new  bill 
must  be  sent  in  with  the  defects  cured— 3  Craucn  C.  C.  441 ;  54  lud.  434. 
And  defendant  will  be  held  over  to  await  a  second  indictment— 43  Ala. 
81. 

1009.  If  the  court  does  not  permit  the  information  to 
be  amended,  nor  direct  that  an  information  be  filed,  or 
that  the  case  be  resubmitted,  as  provided  in  the  preceding 
section,  the  defendant,  if  in  custody,  must  be  discharged, 
or  if  admitted  to  bail,  his  bail  is  exonerated,  or  if  he  has 
deposited  money  instead  of  bail,  the  money  must  be  re- 
funded to  him.    [In  effect  April  9th,  1880.] 

1010.  If  the  court  directs  that  the  case  be  resubmitted, 
the  same  proceedings  must  be  had  thereon  as  are  pre- 
scribed in  sections  nine  hundred  and  ninety-seven  and 
nine  hundred  and  ninety-eight. 

1011.  If  the  demurrer  is  disallowed,  the  court  most 
permit  the  defendant,  at  his  election,  to  plead,  which  he 
must  do  forthwith,  or  at  such  time  as  the  court  may  di- 
rect. If  he  does  not  plead,  judgment  may  be  pronounced 
against  him. 
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Demnirer  overmled.— Where  there  Is  on  the  face  of  the  pleading 
no  admission  of  criminality  ou  the  part  of  defendant,  he  will  be  per- 
mitted to  plead— 13  Moss.  456;  3  Pen.  &  W.  2ti2;  8  Watts.  77:  U  Mo.  ()87; 
see  8  Heisk.  33;  11  Mo.  363;  id.  366;  35  Miss.  3()6;  3  Met.  4.V3.  In  some 
jurisdictions  he  will  not  be  permitted  as  a  matter  of  right,  but  must 
lay  sufllcieut  grounds  before  permisslou  will  be  granted— 28  Cal.  2tt5; 
29  id.  662;  37  Me.  32U;  54  id.  a6i>:  17  Vt.  151;  lU  Conn.  478:  2  Yerg.  472;  8 
HuraplL  32:  6  Leigh, 638;  see  3  Denio,  91 ;  2  N.  T.  1.  Where  the  indict- 
ment is  adjudged  good  on  demurrer  the  prisoner  may  except,  and  if 
the  exception  is  susuilned  judgment  may  be  rendered  in  his  favor;  if 
overruled  judgment  may  be  rendered  for  the  state,  unless  the  pris- 
oner has  reserved  his  right  to  plead  anew-^  Me.  6ti9.  In  this  titate  if 
a  general  demurrer  be  overruled,  and  defendant  refuses  to  plead,  the 
court  may  direct  a  plea  of  "  not  guilty  "  to  be  entered  for  him— 28  Cal. 
265;  29  CaL  563;  see  6  Leigh,  63S;  21  Wend.  409.    See  ante,  S  689. 

1012.  When  the  objections  mentioned  in  section  one 
thousand  and  four  appear  on  the  face  of  the  indictment 
or  information,  they  can  only  be  taken  by  demurrer,  ex- 
cept that  the  objection  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  indictment  or  information,  or  that 
the  facts  stated  do  not  constitute  a  public  offense,  may 
be  taken  at  the  trial,  under  the  plea  of  not  guilty,  or  after 
the  trial,  in  arrest  of  judgment.    [In  effect  April  9th,  1880. ] 

When  ohjections  must  be  taken.— Objections  appearing  on  the 
face  of  the  indictment  can  only  be  taken  advantage  ox  by  demurrer— 
47  CaL  108. 


CHAPTBB  IV, 


Smt.  Ths  different  kinds  at  pleu. 

i  imr.  Ple»,lio»pntln,aDdlts(onii. 

I  lOIA.  Plea  of  gulltj,  bow  put  In,  and  whan  wltbdrawn, 

I  lOIB.  What  plea  of  not  gnllty  puts  In  Isane. 

!  mo.  What  may  be  given  In  evidence  nnder  pie*  ol  Dot  ffuUtr. 

1 1021.  WbatU  not  a  former  acquittal. 

I  ices.  Tnist  l>  a  former  scqnittal. 

I  ins.  CouTlclloa  or  ficqalctal  for  a  higher  offeuie,  effect  of. 

I  1431.  DaCondaut  ref  luljiff  to  answer,  plea  of  nob  jrnlltf . 

i  103).  Freiloui  conTlctlona.    [Bepealed.1 

1016.  There  are  foni  kinds  of  pleas  to  aa  Indictment 
or  liifoTinatioi).    A  plea  ot— 

1.  GnUty. 

2.  Notsailty. 

3.  A.  former  Judgment  of  conviction  or  acquittal  of  iba 
oflenae  charged,  which  may  be  pleaded  either  with  or 
without  the  plaa  of  not  jpiilty. 

i.  Once  in  jeopardy.    [In  effect  April  SGtb,  1880.] 


Subd.  J.  WhendefendaatpleadalnbarandtheffenerBlinDe.and 
both  are  Babmitbed  at  the  same  time,  thoro  most  be  a  verdict  la  each, 
•nd  It  la  etror  (« taKe  a  yerdlct  on  the  plea  of  not  ROlUy  alone— 31  Cal. 
278;  3S Pa.  St.  14.  On  apleaof  (ormeracqnlttal.  ITtlie  oooTtboldB  tbo 
dofondantoonldbi""  "  "   
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Ibalndunnniit'wiaitalaiutnnmlctuiilljsrDTaJiiilgmsnt— HOhIo, 
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1017.  Bvery  plea  must  be  oral,  and  entered  upon  the 
nuuatea  of  the  coort  in  aubstantUllr  the  follo^ng  form: 

1.  If  the  defendant  plead  guilty;  "  The  defendant  pleads 
Ibat  he  is  guilty  ot  the  ofCeiiae  charged." 

3.  If  he  plead  not  guilty :  "  The  defendant  pleads  that 
he  is  nat  guilty  of  the  offenae  charged." 

3.  If  he  plead  a  former  conviction  or  acquittal:  "The 
defendant  pleads  that  be  baa  already  been  convicted  (or 
kcqnitted)  of  the  oOense  charged  by  the  Judgment  of  the 

oourt  of (namiog  it),  rendered  at  — >  (naming  the 

place),  on  the  — ■  day  of ." 

4.  If  hepleadonceiajeopaidy:  "The defendant  pleads 
that  be  has  been  once  in  Jeopardy  for  the  offense  chatged 
(specifying  the  time,  place,  and  coort}."  [In  effect  April 
26th,  ISSO.] 


1018.    A  plea  of  guilty  can  be  put  in  by  tbe  defend- 


be  put  in  by  comiBal.  The  conrt  may,  at  any  time  before 
judgment,  upon  a  plea  of  gailty,  permit  tt  to  be  -with- 
drawn, and  a  plea  of  not  guilty  subatltated.    [In  effect 


Sea  aau,  i  lUS,  nota;  19  CaJ.  NS. 

1019.  The  plea  of  not  guilty  puta  in  Issue  arery  mate- 
rial  allegatloa  of  the  Indictment  or  Information.  [In  ef- 
fect AprU  9th,  1880.] 

Pl«a  of  not  gnillT.— Tbe  plea  of  cot  gslltr  paCa  In  Issue  all  tl>e  mato- 
rial  aiermeats,  Including  tfiac  ot  tlie  locutdeiieii—fa  CaL  iTOi  41  id.  IW; 
181d.382i  B1U.12I.  UnaerlhliplealimanlcyjnBy  be  Bhown-2a  C»L 
Ml.  Seeanle.S  ll'16.nDK:  MCsLSM.  Pcoceedlugaoapleaof  InaanlEr 
-eeayoK,  ssl3W-13«.  Tbs  plea  o(  not  gullw  puis  In  laaua  tbe  aver- 
ment ol  plscB  where  the  crDnB  was  coroniiKed,  and  Impoaeii  on  tli« 
proaecutuia  tlie  ueoesBltr  ft  piovlng  tba  loeai  deiieU—ii  Cal.  410. 

1020.  All  matters  of  fact  tending  to  establiah  a  de- 
feuse,  other  than  that  specified  In  the  third  and  foortb 
BUbdiTisions  of  section  one  thousand  and  sixteen,  may 
be  given  in  evidence  under  the  plea  of  not  gailty.  [In 
effect  April  2fith,  1880.] 

Invalimlary  intailaatlon.— ir  a  penou  be  made  dnink  b;  frand  or 
stnlaaem,  or  br  tbe  nmfcllltnlneM  o(  a  pbyaidan.  he  la  not  Tssponil. 
Ustrahlaaot^-irarkerCr.&.ssfi  >10a.«il;  aeeigMlcli.401:  £lDd. 
NllUConikUt. 

■aoaaflxeillniiiTorlDaanlty.asifaiirliunirnntni—UCaLMlj  lAab 
SMl  M  Baib.  tBttn  Id.  £71;  dParker  Cr.  B.  209;  1  Curt.  1 ;  2  dranch 
O.U8:CnU»,UBilI>u<al,234;:i)aratt.  m;  3  Har.<peUII31j.ai 
f  IbBon,  981  U^Oelu 4<lli  4t  Ho.  411 :  IB  N.  I.  S ; 
miormamaarom-iBt.aMDtil. 


1. 113:  U Ind. IS):  U Id.  lB2j  10 Id.  !Wi  14 Kana. tsSiai b. 
d.  Kfi  3  Uaaon-Sli  t  Id.  SSi  Mart.  A  ^.  147;  3  Kot-iKr.)  Ij 
H  31  dtimr^ill  uo.  H3j  ii  Id.  SSO:  DTid.  iw;  I2li^.  [40; 
B.«s:  UN.  T.STOj  SParlcerCr.  B.  14:  lid.  E21:  letrob.tn:  I 
uAlLuBiU  Iex.MOiSl  Wit.  WliIWrtah(.UO:WT(.«B)t 


Proof  of  launltf.— DDdertliaple>of  doC  ealltr  Ehs  Inuoltr  o(  do- 
leniJant  si  ttistlmeoC  tbaKtmarbaglriiilaorlilence— S8  Cil.4iiJ; 
bat  1(  stiould  bo  eiuolaed  with  gnat  care-)3  Cal.  uu.  Ths  preiumit. 
tioa  ot  Uir  II  Oua  deleiiduil  wai  aaoe  IJU  ttae  contiaiT  Isabavn  from 
prapoodsniiGa  ol  prooC— aiCal.eia;  see  Bid.  M3.  Habitoal,  but  not 
femponnroropaMJiodioimaiiHT  iMses  tlis  logal  presumpiloa  ui  in 
rniiflnntiirn  IB  TM  int-  nCiL42i.  The iain^iy  ot aeUaiaai'a pat- 
•nlanuTboaliownwlieatlieTsiippesnioboaDiRotlvBIartlisacc.or 
wbaouteraUarldeoMof  louiiftr  otcbedefendaoC— JlOLtSft.  S«« 
IMi(,tlM.aiuliK>M. 

SMdM  of  llmltitloiu^Tbe  nUuts  of  llmltuloiu  uood  not  In 
•DKiillTplMaMt-n  Wall,  us;  4  Dv.  121;  *  Cmcb  a  C.  4tl  i  t  Id.  13: 

HTatwi  loB-nai  Milampii.a2t  8£id.«Mi  7iow»,  loa. 

«BeDeM]r^CrUi.Lnr,«».B,b;aiua,{ia,iiibd.«.   AcM (lone imder 
oanpiils[Dnoi4iinH-Til.irt!,s.  bj  aU«.IH,*iibd.H.    CDuieni  of 
MTtr  iDjonCL  w  an  excnae-^es  DeUr's  Crlm.  lAw^S : 
aiic«orinlsnkeotUw,uuaiciiBB-ld.!|H,fc~  ^~ 
take  ot  fuc-ia.  iS  39.  B,  b;  oUe.  i  K.  anbdl  t. 

Sslf-dafanie.— Tbe  right  at  sair-dennue  U  bttod  on  neoimllj-CT 
CaLslS.  Tha  oiFser  ot  a  Bouss  mar  use  force  aeceauiy  to  repel  wn 
auanlt-SCal.Mi:  AdiUs.SU.  The  act  oIiaUiugtbOKlDdowIn  tha 
Bight  la  not  lulIicieDI  to  roiuo  the  feara  ot »  reasonable  nun  ao  *a  to 
«imM  the  uia  of  a  daadlr  weapon,  Mlliont  lint  wantlnstlie  latrndar 
atc-uqd.44TtMIlLSl.  ApaiETaaiMltaaiaJnMU^h^ogaacb 

ff-TtfC't '' iyt~i«-iH..it>«nt  hntimuw     ttM.  «l  MIO. 

•Ut  «ld.Ui  311lan.i)«i  iOUaSt.«L.HaD»aia«b«mrron!ela 
kecaaMrr  to  arart  appanu  dug|n.  tUjififitHga^jnrA  a;>p«aii 
tbarewaaiMiei]  daiiieT— M  Cal/iBi  ma  hBgailtw  DBoraBca  oe- 
foOa  on  the  elrcninflinoeiaatlie]r^pMm>Ta&<Cft1IT}  U  U. 
P».  OODS.— 8A. 


»i  M  Barb.  9»;  46  Id.  6»;  M  M.  T.  900:  ami  If,  vttliont  bolt  or  nra- 
IwuuM.belsmlsleacanncmlnatbem.  and  (Mtends  aooordtng  to  Uk* 
■nppoged  alata  ot  facts.  Iia  Is  joBaOabls,  alctamigb  thaf acta  ace  In  truUi 
o(Iierwlu.BndtliBreiBTaUj:iui  oecadoD  for  eitmne  meanire*— 9S 
CaLaiS:Fei>iilas.lUlei,U  CaL  m.  Men  aatacedsnt  ttireaM  la  no 
eiciiH  iforadesd]yasuiilIi,nliea  no  demoiutntlaii  Ii  made  by  tbs 
partr  tlmaMDliis— U  CaL  2S1.    See  Dastf'i  Crim.  Law,  (Ule  Baia- 

1021,    It  the  defendant  was  fonnerl;  acquitted  oa  the 

ground  of  varlanca  between  the  indictment  or  iofotma* 
tlon  and  the  proof,  or  the  indictment  or  information  was 
diamiSBfid  apon  an  objection  to  its  form  or  substance,  or 
in  order  to  hold  the  defendant  for  a  higher  ofCense,  -with' 
out  a  judgment  of  acquittal,  it  is  not  an  acquittal  of  the 
same  ofEeuae.    [In  effect  April  t)tb,  1S80.] 


1022.  'WbeoeTer  the  defendant  is  acquitted  on  tha 
merits,  ha  is  acquitted  of  the  same  offense,  notwithstand- 
ing any  defect  In  form  or  substance  iu  the  indictment  or 
information  on  wbicb  the  trial  was  had.  [la  effect  Apiil 
9th,  1880.] 

Fanner  aiqnlttaL— TThere  a  posoQ  la  put  on  trlu  ana  valid  Indict- 
ment, before  a  compelenC  court  and  Sair,  a  dlscttarga  ot  tbs  Joiy 
wltbont  hUlconsetic  or  from  aotne  unsToldable  accident  or  necesilt*, 
laeqnlTalanttoaDScqniital— taCaLOHiJtld.41.  So.If tboprosecot- 
■ — .««_,«.._.-__ — ttoBroMffu*  after  thojmy  ij  impamieled  and 
at  be  laBln  Indicted  (or  the  omaoDeiue-it 
~'-  '^d.9;  Mld-OIiSBorb.  US:  IBalLBMi 
di O. O. «9: 1 0>dDea.Nli  ^OfOdistli  1 


1023.  When  ths  defendant  Is  convicted  or  acquitted, 
or  lias  been  once  placed  la  Jeopardy  upon  an  Indictment 
OT  information,  the  conviction,  acquittal,  or  jeopaidj'  is  a 
bar  to  aaotber  indictment  oi  ioformatloa  for  the  offense 
charged  in  the  former,  or  for  an  attempt  to  commit  tba 
same,  or  for  an  offense  necessarUy  included  therein,  of 
-which  he  might  have  been  convicted  under  that  indict* 
moot  or  information.    [In  efFecC  April  26th,  ISSO.] 

SlEher  oSteiis.— On  an  ladletmcnt  f ormorder,  deFendaat  mu  found 
ffuUt/of  iDansliHi^tar,  ud  on  ase(»Hid  iDdtctmeDt  for  inuTder.  bis 
former  godiIcUod  wsb  a  goodples,  tbougb  a  acvr  trial  lisa  been 
gnuited  on  bli  moUoD— I  Cal.  JA:  a  Id.  !T9.  X  coDTlctlon  of  idbd. 
Uangbler  Isan  scqalttal  of  eveiy  hlglier  oSeois,  and  so  of  a  J  offensai 
Included  In  an  IndlctmeDt-U  Cal.  391.    IF  a jMrson  Is  Indicted  for 

tbejurjOiecame  it  19  ot  oploloa  tbat  tlie  eildeiics  Btiows  defeadaat 
guiliy of  miinler.  If  he  laagaln  tudlcled  f  orlbssuoe  uiLiog.be  Ls  tnlce 
Gileapuily.aodli  eacltled  loacqulttM— taCal.SU,    Seeanie.I  MM, 

1024.  If  the  defendant  refuses  to  answer  the  indict- 
ment or  inf onnation  hj  demurrer  or  plea,  a  plea  of  not 
guiltr  must  be  entered.    [In  effect  April  9tli,  1S80.] 

Hsftual  to  plsad.~ir  a  defendiot  staads  mate,  a  plea  of  notnillCT 
canbeenterea  bj  order  otcDuiI— 12s Uai3.S9I:  7tFa.SI.319iltWliar£. 
.. ui9ieolCbBretuieeordecUaestDi>leadarterdeiiiarrer 


1035.    Section  one  tbonsand  and  Iwenty-Qve  of  said 
Code  Is  Iwreby  npealed.    £Inefteot  April  9th,  ISSO.] 
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CHAPTER  V. 

TRANSMISSION  OF  CERTAIN  INDICTMENTS  FROM  THE  COXTNTT 
COURT  TO  THE  DISTRICT  COURT  OR  MUNICIPAL  CRIMINAIi 
COURT  OF  SAN  FRANCISCO. 

S  1028.  Transmission  of  indictmentB  from  the  Gonnty  to  District 

Courts.  CBepealed.3 
S  1029.  Indictments  against  ft  superior  jadge. 
S  1030.  Indictments  transmitted  to  Mnnicipal  Criminal  Court.  tSe~ 

pealed.3 

1028.  Bepealed.    [In  effect  March  12th,  1880.] 

1029.  When  an  Indictment  is  found,  or  an  information 
filed  in  a  Superior  Court  against  a  judge  thereof,  a  certifi- 
cate of  that  fact  must  be  transmitted  by  the  clerk  to  the 
govemor,  who  shall  thereupon  designate  and  direct  a 
judge  of  the  Superior  Court  of  another  county  to  preside 
at  the  trial  of  sucb  indictment  or  information,  and  hear 
and  determine  all  pleas  and  motions  affecting  the  defend- 
ant thereunder  before  and  after  judgment.  [In  effect 
March  12th,  1880.] 

1030.  Bepealed.    [In  effect  March  12th,  1880.] 


'  ' .   J' 
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CHAPTER  VI. 

REMOVAL  OF  THE  ACTION  BEFORE  TRIAL. 

S  1033.  When  action  may  be  removed. 

S  1034.  Application  for  removal,  how  made. 

S  1035.  Application,  wben  granted. 

$1036.  Order  of  removal. 

S  1037.  Proceedings  on  removal,  if  defendant  is  in  custody. 

S  1038.  Proceedings  on  removal.  Transmission  of  papers. 

■   1033.    A  criminal  action  may  be  removed  from  the 
court  in  which  it  is  pending : 

First— On  the  application  of  the  defendant,  on  the 
ground  that  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  where  the  action  is  pending. 

Second. — On  the  application  of  the  District  Attorney,  on 
the  ground  that  from  any  cause  no  jury  can  be  obtained 
for  the  trial  of  the  defendant  in  the  county  where  the  ac- 
tion is  pending.    [In  effect  March  9th,  1887.  ] 

Bias  or  prejadice  of  the  presiding  judge  is  no  legal  ground.— 28  Cal. 
495;  24  id.  81;  18  id.  105;  li  id.  523.  That  the  judge  previously  in  the 
same  case  made  an  erroneous  ruling,  is  no  evidence  of  the  existence  of 
bias  and  prejudice— 24  Cal.  31. 

1034.  The  application  must  be  made  in  open  court  and 
in  writing,  verified  by  the  afiidavit  of  the  defendant  or  of 
the  district  attorney,  as  the  case  may  be,  a  copy  of  which 
application  must  be  served  upon  the  attorney  of  the  ad- 
verse party  at  least  one  day  prior  to  the  hearing  of  the 
application.  Whenever  the  aflQdavit  of  the  defendant 
Bhows  that  he  cannot  safely  appear  in  person  to  make 
such  application,  because  popular  prejudice  is  so  great  as 
to  endanger  his  personal  safety,  and  such  statement  is 
sustained  by  other  testimony,  such  application  may  be 
made  by  his  attorney,  and  shall  be  heard  and  determined 
in  the  absence  of  the  defendant,  notwithstanding  the 
charge  then  pending  against  him  be  a  felony,  and  he  has 
not  at  the  time  of  such  application  been  arrested  or  given 
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bail,  or  been  arraigned,  or  pleaded,  or  demurred  to  the 
indictment  or  information.    [In  effect  March  9th,  1887.] 

Change  of  place  of  trial.— The  venae  of  a  case  may  be  chansred  at 
the  dldcretion  of  the  court  on  good  cause  shown— 53  CaL  567;  44  Id.  95; 
49  Id.  425. 

Applicalion  for  remoyal.— The  affidavit  must  state  facts  and  cir- 
cumstances from  which  the  conclusion  is  deduced,  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  county  where  the  indictment  U 
found— I  Gal.  379:  3  id.  412.  The  affidavit  thai  he  cannot  have  a  fair 
and  i  "partial  trial  in  the  county  is  not  alone  sufficient— 21  Cal.  265;  See 
18  Cal.  186;  nor  is  the  mere  fact  that  thirty  or  forty  persons  in  the  coun- 
ty had  subscribed  money  to  procure  a  lawyer  to  aid  the  prosecutine  at- 
tornev— 21  Cal.  265.  questionings  Cal  353.  A  mere  opinion  or  belief  set 
forth  in  the  affidavit,  that  a  fair  trial  cannot  be  had,  is  not  sufflcienv— 
44  cal.  95;  see  28  id.  495.  The  application  is  addressed  to  the  sound 
discretion  of  the  court— 49  Cal.  427;  18  id.  186;  6  id.  155;  53  id.  567:  44  id. 
97;  3  id.  410;  the  exercise  of  which  must  be  reasonable— 53  id.  567;  18 
id,  186;  to  be  dispo<<ed  of  in  furtherance  of  justice— 44  id.  95;  6  id.  155; 
and  ihe  order  of  removal  will  not  be  disturbed  except  in  case  of  gross 
abuse  of  discretion— 6  id.  155;  18  id.  180.  The  granting  of  time  to  file 
counter  affidavits  is  in  the  discretion  of  the  court— 22  Cal.  131.  The  ap- 
plication cannot  be  made  after  twelve  competent  jurors  are  obtained 
—49  Cal.  170. 

1035.  If  the  court  be  satisfied  that  the  representations 
of  the  applicant  are  true,  an  order  must  be  made 'transfer- 
ring the  action  to  the  proper  court  of  some  convenient 
county,  free  from  a  like  objection.  [In  effect  March  Oth, 
1887.] 

1036.  The  order  of  removal  must  be  entered  upon  the 
minutes,  and  the  clerk  must  immediately  make  out  and 
transmit  to  the  court  to  which  the  action  is  removed  a  cer- 
tified copy  of  the  order  of  removal,  record,  pleadings,  and 
proceedings  in  the  action,  including  the  undertakings  for 
the  appearance  of  the  defendant  and  of  the  witnesses. 

1037.  If  the  defendant  is  in  custody,  the  order  must 
direct  his  removal,  and  he  must  be  forthwith  removed  by 
the  sheriff  of  the  county  where  he  is  imprisoned,  to  the 
custody  of  the  sheriff  of  the  county  to  which  the  action  is 
removed. 

1038.  The  court  to  which  the  action  is  removed  must 
proceed  to  trial  and  judgment  therein  as  if  the  action  had 
been  commenced  in  such  court.  If  it  is  necessary  to  have 
any  of  the  original  pleadings  or  other  papers  before  such 
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court,  the  conrt  from  which  the  action  is  removed  most  at 
any  time,  upon  application  of  the  district  attorney  or  the 
defendant,  order  each  papers  or  pleadings  to  be  trans- 
mitted by  the  clerk,  a  certified  copy  thereof  being  retained. 

Azraignment.— If  amignment  had  been  made  In  the  place  where 
the  indictment  was  f  oond,  it  need  not  be  made  at  the  place  to  which 
thetrialIsremoved-WMd.355;  SGill,  295;  2  Va.  Cas.  162;  58  Oa.S5: 
86  Ala.  232}  though  a  doable  arraignment  would  not  be  error-4  HI.  83. 


CHAFTEB  Vn. 

THE  MODB  OF  TXUJm 

ilHL  bane  Of  fMt  defined. 

S10I2.  Howtrled. 

S  lOtt.  When  presence  of  defendant  Is  neoeMtiy  on  Che  tilaL 

1041.  An  issne  of  fact  arises : 

1.  Upon  a  plea  of  not  guilty . 

2.  Upon  a  plea  of  a  former  conviotionor  acquittal  of  the 
8ame  offense. 

3.  Upon  a  plea  of  once  in  jeopardy.  [In  effect  April 
26th,  1880.] 

StA<L  1.  If  the  Indictment  charged  only  manslanghter.  and  words 
are  interpolate^  making  it  charge  mnrder,  and  defendant  pleads 
gollty  and  goes  to  trial,  ne  may  prore  the  interpolation,  and  can  be 
med  for  manslaughter  only— 60  CaL  448.  Consent  cannot  confer  juris* 
diction  to  try  for  any  ofEense  other  than  that  charged-^  CaL  448.  See 
mte,  S 1016;  see  also  29  CaL  402. 

1042.  Issues  of  fact  must  be  tried  by  Jury,  unless  a 
trial  by  jury  be  waived  in  criminal  cases  not  amounting 
to  felony,  by  the  consent  of  both  parties  expressed  in  open 
court  and  entered  in  its  minutes.  In  cases  of  misde- 
meanor the  jury  may  consist  of  twelve,  or  any  number 
less  than  twelve  upon  which  the  parties  may  agree  in 
open  court.    [In  effect  February  25th,  1880.] 

THal  by  Jnry.— The  right  of  trial  by  inry  is  a  sacred  rlfl^t.  and  one 
secured  by  the  guarantees  of  the  Constitution— 43  Cal.  146.  See  Const. 
ProT.  afife,jp.  16.  A  defendant  cannot,  without  express  statutory  au- 
thority t  waive  his  right  to  a  trial  by  jury  on  a  plea  of  not  guilty— 27 
Conn.  281:  16Mich.^l;  10  Mo.  498;  6  Ark.  601;  6  Ohio  St.  &;  12  id. 
622:  43  Wis.  403:  17  Ark.  290^9  Mich.  193;  36  Md.  259;  see  41  Mo.  470;  21 
Atk.  228;  20AiD.  L.  J.  299.  The  action  of  a  police  mac^trate  In  com- 


i 


§  1043  MODE  07  TRIAL.  404 


mJttixig  a  minor  child  to  tho  Indastrlal  school,  does  not  amoont  to  a 
criminal  prosecntion,  nor  to  procedare  according  to  the  course  of  the 
common  law,  and  the  minor,  therefore.  Is  not  entitled  to  a  trial  by 
jury— 51  Cal.  280.  Aliens  are  not  entitled  to  a  jury  of  one-half  aliens 
-«ICal.&97.   See  aa^e,  page  16. 

1043.  If  the  prosecution  be  for  a  felony,  the  defendant 
znnst  be  personally  present  at  the  trial;  but  if  for  misde- 
meanor, the  trial  may  be  had  in  the  absence  of  the  de- 
fendant; if,  however,  his  presence  is  necessary  for  the 
purpose  of  identification,  the  court  may,  upon  application 
of  the  district  attorney,  by  an  order  or  warrant,  require 
the  personal  attendance  of  the  defendant  at  the  trial. 
[In  effect  April  9th,  1880.] 

Bight  to  appear  in  person— 42  Cal.  168.  See  Const.  Prov.  on/e,  p.  16. 
It  is  errorto  declare  a  bond  forfeited  because  defendant  failed  to  ap- 
pear personally  at  the  trial— 6  Pac.  C.  L.  J.  450;  23  Cal.  15S.  See  tuUe,  SS 
976, 1016.  Distinction  between  felonies  and  misdemeanors— see  anU, 
f  17.  Where  one  is  mdicted  for  a  felony,  and  has  been  committed  to 
ball,  the  court  should  at  the  commencement  of  the  trial,  order  him 
into  actual  custody— 49  Cal.  42. 


40S  TRIAL  JURY— ISSUBS.  §§  1046-8 


CHAPTER  Vni. 
woBUAnair  of  xhb  trial  jury  and  thb  csalendab  of 

ISSUES  FOR  TRIAL. 

S  IMC  Fonmtloii  of  trial  Jury. 

S  1047.  Clerk  to  prepare  a  calendar. 

S  1048.  Order  of  disposing  of  issues  on  tbe  calendar. 

S  1049.  Defendant  entitled  to  two  days  to  prepare  for  trial. 

1046.  Trial  juries  for  criminal  actions  are  formed  in  the 
same  manner  as  trial  juries  in  civil  actions. 

Impanneling  trial  jurors— see  Code  Civ.  Proc.  SS  246, 247;  see  post, 
S  1074,  note.  If  Jurors  are  not  drawn  and  summoned  to  attend  tbe 
term  of  tbe  court,  an  order  may  forthwith  issue  directing  the  sheriff 
to  summon  them— 47  Cal.  95;  5  Blatchf.  204;  and  it  is  immaterial 
whether  the  cause  for  the  necessity  arose  before  or  after  tlie  com- 
mencement of  the  term— 43  Cal.  340;  4  id.  225;  21  id.  400.  The  names  of 
all  jurors  selected,  whether  as  grand  or  trial  Jurors,  are  to  be  plac;ed  in 
the  same  box— 6  Pac.  C.  L.  J.  39}).  A  trial  Jury  must  consist  or  twelve, 
and  defendant  cannot  consent  to  a  less  number— 48  Cal.  25S;  46  Id  122; 
37  id.  677.  The  omlsslou  of  tlie  cleric  to  insert,  in  his  certificate  of  the 
drawing,  the  date  of  the  order  for  the  drawing,  is  not  a  fatal  error— 6 
Pac.  cTL.  J.  882.  If,  thous^h  legally  drawn,  they  have  not  been  sum- 
moned, the  court  may  order  them  summoned— 46  Cal.  47. 

1047.  The  clerk  must  keep  a  calendar  of  all  criminal 
actions  pending  in  the  court,  enumerating  them  according 
to  the  date  of  the  filing  of  the  indictment  or  information, 
specifying  opposite  the  title  of  each  action  whether  it  is 
for  a  felony  or  a  misdemeanor,  and  whether  the  defend- 
ant is  in  custody  or  on  bail.    [In  effect  April  9th,  1880.] 

1048.  The  issues  on  the  calendar  must  be  disposed  of 
in  the  following  order,  unless  for  good  cause  the  court 
shall  direct  an  action  to  be  tried  out  of  its  order: 

1.  Prosecutions  for  felony,  when  the  defendant  is  in 
custody. 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is 
in  custody. 

3.  Prosecutions  for  felony,  when  the  defendant  is  on 
bail. 
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4.  Prosecutions  for  misdemeanor,  when  the  defendant 
is  on  bail.    [In  effect  April  9th,  1880.] 

A  felony  is  a  crime  which  is  or  may  be  punishable  with  death,  or  by 
Imprisonment  in  the  State  prison— see  Desty's  Crim.  Law,  S  3,  and 
note;  see  also  antCf  $  17.  Every  other  crime  is  a  misdemeanor— see 
Desty's  Crim.  Law,  §  4,  and  note ;  see  also  ante,  S  17. 

1049.  After  his  plea,  the  defendant  is  entitled  to  at 
least  two  days  to  prepare  for  trial. 


CH^PTBB  TTT 
Kmroaaaan:  or  Tom  tsui.. 

I  lOB.  PoBtponcuuut,  when,  lail  how  ardond. 
1052,    'Wlienanactionis  called  for  trial,  or  at  any  tima 
pcerions  tbereto,  ths  court  may,  apon  sofflclent  canse,  di- 
rect tlie  trial  to  be  postponed  to  another  day.    [In  eflect 
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jurors,  and  is  of  two  kinds : 
Pxzr.  GoDB.— 85. 


i 
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1.  To  the  panel. 

2.  To  an  individual  juror. 

Challenges.— The  court  may,  of  its  own  motion,  for  any  rood 
reason,  excuse  a  qualified  juror— 32  Gal.  43;  see  2  Mason,  91 ;  10  watt. 
767 ;  20  6a.  164 ;  2  Dev.  &  B.  221.  The  rejection  of  a  juror  by  the  court 
does  not  prejudice  the  defendant,  and  is  not  matter  avaUable  in  error 
—32  Cal.  46;  17  id.  80;  7  id.  140;  4  Gray,  19. 

1056.  When  several  defendants  are  tried  together, 
they  cannot  sever  their  challenges,  but  must  join  therein. 

Severing  challenges.— Where  defendants  elect  to  be  tried  jointly 
they  cannot  sever  their  challenges— 8  Gal.  301 ;  26  Ala.  107 ;  10  Ohio,  232; 
10  B.  1. 159. 

1057.  The  panel  is  a  list  of  jurors  returned  by  a  sheriff 
to  serve  at  a  particular  court,  or  for  the  trial  of  a  particular 
action.. 

1058.  A  challenge  to  the  panel  is  an  objection  made  to 
all  the  jurors  returned,  and  may  be  taken  by  either  party. 

1059.  A  challenge  to  the  panel  can  be  founded  only 
on  a  material  departure  from  the  forms  prescribed  in 
respect  to  the  drawing  and  return  of  the  jury  in  civil 
actions,  or  on  the  intentional  omission  of  the  sheriff  to 
summon  one  or  more  of  the  jurors  drawn. 

Challenge  to  the  panel.— A  challenge  to  the  panel  is  based  on  the 


partiality,  or  bias,  or  default  of  the  officer  making  the  return  of  the 
'"•  ' '       '1,101;  

Q 
£ 

fraternity  have  been  excluded,  is  no  groimd  of  challenge,  if  those 


venire— 49  Gal.  178;  1  Mann.  (Mich.)  451;  1  Leach,  101;  or  if  the  statute 

piled  with— 
the  1i 
mencemeut  of  the  term— 10  Gal.  59.    That  all  persons  of  a  particular 


reouirements  are  not  complied  with— 20  La.  An.  356;  13  Mian.  341.    It 
will  not  lie  on  the  ground  that  the  jury  was  summoned  after  corn- 


returned  possess  the  requisite  qualifications— 3  Wend.  314.   It  must  be 
taken  before  plea— 8  Bam.  &  C.  417;  2  Moody  &  B.  406. 

1060.  A  challenge  to  the  panel  must  be  taken  before 
a  juror  is  sworn,  and  must  be  in  writing  or  be  noted  by  the 
phonographic  reporter,  and  must  plainly  and  distinctly 
state  the  facts  constituting  the  ground  of  challenge. 

1061.  If  the  sufficiency  of  the  facts  alleged  as  ground 
of  the  challenge  is  denied,  the  adverse  party  may  excep^i 
to  the  challenge.  The  exception  need  not  be  in  writing, 
but  must  be  entered  on  the  minutes  of  the  court,  or  of  the 
phonographic  reporter,  and  thereupon  the  court  must 
proceed  to  try  the  sufficiency  of  the  challenge,  assuming 
the  facts  alleged  therein  to  be  true. 
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In  writing.— It  should  be  In  wrltlngf— 1  Mann.  (Mich.)  451 ;  1  Car.  Sr 
K.  235,  519.  An  amended  challenge  takes  the  place  of  the  original— 
48  Cal.  256;  seeptx/,  §  1068,  note. 

Trial  by  the  court.— An  opinion  Imperfectly  formed,  or  one  based 
upon  the  supposition  that  facts  are  as  they  have  been  represented, 
may  be  proved  on  such  a  challenge— 2  Parker  Cr.  R.  16;  13  Fla.  675.  A 
fixed  opinion  of  guilt  or  innocence  need  not  be  proved  when  the 


challenge  is  for  favor— id.   And  any  fact  or  circumstance  from  which 

id  prejudice  may  be  inferred  is  i 
281;  see  3  id.  121.    It  is  not  sufficient  to  prove  that  a  Juror  has 


bias  and  prejudice  may  be  inferred  is  admissible  in  evidence— 1  Denio, 


formed  an  unfavorable  opinion  of  the  defendant— 2  Barb.  216;  see  post, 
S  1076,  note. 

1062.  If,  on  the  exception,  the  court  finds  the  chal- 
lenge sufficient,  it  may,  if  justice  requires  it,  permit  the 
party  excepting  to  withdraw  his  exception,  and  to  deny 
the  facts  alleged  in  the  challenge.  If  the  exception  is  al- 
lowed, the  court  may,  in  like  manner,  permit  an  amend- 
ment of  the  challenge. 

Challenge  to  panel.— An  amended  challenge  is  a  substitute  for  the 
original— 48  CaL  256. 

1063.  If  the  challenge  is  denied,  the  denial  may  be 
oral,  and  must  be  entered  on  the  minutes  of  the  court,  or 
of  the  phonographic  reporter,  and  the  court  must  pro- 
ceed to  try  the  question  of  fact;  and  upon  such  trial,  the 
officers,  whether  judicial  or  ministerial,  whose  irregular- 
ity is  complained  of,  as  well  as  any  other  persons,  may  be 
examined  to  prove  or  disprove  the  facts  alleged  as  the 
ground  of  the  challenge. 

Evidence  on  challenge.- The  defendant  cannot  offer  Ills  tx  parte 
affidavit  in  evidence  In  support  of  the  cliallenge— 48  Cal.  256. 

1064.  When  the  panel  is  formed  from  persons  whose 
names  are  not  drawn  as  jurors,  a  challenge  may  be  taken 
to  the  panel  on  account  of  any  bias  of  the  officer  who  sum- 
moned them,  which  would  be  good  ground  of  challenge  to 
a  juror.  Such  challenge  must  be  made  in  the  same  form, 
and  determined  in  the  same  manner,  as  if  made  to  a  juror. 

Bias  on  snnunoning.- This  section  only  allows  a  challenge  of  the 
panel,  on  account  of  such  bias  in  the  officer  or  person  serving  the 
▼enire,  as  la  mentioned  iu  $  1073—49  Cal.  178.  Where  the  sheriff,  act- 
ing, bad  formed  and  expressed  an  opinion  that  defendant  was  guilty, 
the  challenge,  on  the  ground  of  bias,  ought  to  liave  been  allowed— 40 
Cal.  502.   See  10  Cal.  50. 

1065.  If,  either  upon  an  exception  to  the  challenge  or 
a  denial  of  the  facts,  the  challenge  is  allowed,  the  court 


J 
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must  discharge  the  jury  so  far  as  the  trial  in  question  is 
concerned.  If  it  is  disallowed,  the  court  must  direct  the 
jury  to  be  impanneled.    [In  effect  April  9th,  1880.  ] 

1066.  Before  a  juror  is  called,  the  defendant  must  be 
informed  by  the  court,  or  under  its  direction,  that  if  he  in- 
tends to  challenge  an  individual  juror  he  must  do  so  when 
the  juror  appears,  and  before  he  is  sworn. 

1067.  A  challenge  to  an  individual  juror  is  either — 

1.  Peremptory;  or, 

2.  For  cause. 

JSubd.l,   See46Cal.l22;  37  id.  678. 
3ubd.2,    See 37 Cal. 678. 

1068.  It  must  be  taken  when  the  juror  appears,  and 
before  he  is  sworn  to  try  the  cause;  but  the  court  may  for 
cause  permit  it  to  be  taken  after  the  juror  is  sworn,  and 
before  the  jury  is  completed. 

Challenge,  when  taken.— A  peremptory  challenge  cannot  be  taken 
after  a  Juror  is  sworn  to  try  the  issues,  except  for  cause  shown— 46 
Cal.  123;  37  id.  678;  10  id.  59.  In  a  criminal  action,  twelve  names  must 
be  drawn  from  the  jury-box,  and  the  defendant  may  examine  each 
separately,  and  exhaust  his  challenges  for  cause  before  challenging 
any  one  peremptorily.  If  he  should  accept  say  six,  and  challenge  six, 
those  accepted  must  then  be  sworn,  and  six  additional  names  must  be 
drawn  ana  presented  for  examination,  with  which  the  same  process 
should  be  repeated,  and  so  continued  until  the  Jury  is  complete— 4 
Fac.  G.  L.  J.  882;  37  Cal.  678;  46  id.  122:  45  id.  323.  If  a  party  attempt 
to  challenge  for  implied  bias,  and  it  being  disallowed  ne  then  chal- 
lenges peremptorily,  if  it  does  not  appear  affirmatively  that  he  had 
exhausted  his  peremptory  challenges  at  the  time  a  full  panel  was 
sworn,  he  is  not  prejudiced  by  disallowance  of  the  challenge— 41  Cal. 
430.    See  20  Cal.  147. 

1069.  A  peremptory  challenge  can  be  taken  by  either 
party,  and  may  be  oral.  It  is  an  objection  to  a  juror  for 
which  no  reason  need  be  given,  but  upon  which  the  court 
must  exclude  him. 

Peremptory  challenge,  how  taken.— A  peremptory  challenge  can- 
not be  allowed  after  the  iuror  is  sworn  to  try  the  Issue,  except  for 
cause  shown— 46  Cal.  122 ;  37  id.  678.  The  right  may  be  exercisea  after 
the  twelve  lurors  are  passed  or  taken,  but  before  they  are  sworn  to  try 
the  issue— 4  Cal.  200;  16  id.  131.  He  may  interpose  his  challenge  at 
any  time  after  appearance  of  the  Juror,  till  he  is  sworn  in,  and  a  role 
of  court,  restricting  him  to  a  particular  time,  would  be  in  conflict  with 
the  precedhig  section— 24  Cal.  13;  see  37  id.  690.  The  court,  in  the  ex- 
ercise of  a  sound  discretion,  may  allow  the  prosecution  to  interpose  a 
peremptory  challenge  after  the  Juror  has  been  accepted,  and  before 
be  is  sworn  to  try  the  cause— 53  Cal.  577;  and  the  court  may,  for  cause, 
after  the  Juror  Is  sworn  and  before  the  Jury  is  complete,  permit  pei^ 


413  OBAZXBNGINO.  §§  1070-3 

emptory  diaHenses— 24  Id.  11.  Without  naming  the  Juror,  or  stat- 
Ing  facts  Gomiuff  to  his  knowledge,  a  demand  or  offer  to  challenge 
after  the  twelfth  juror  is  accepted,  but  not  sworn,  may  be  properly 
refused— 10  Cal.  5U.  The  defendant  may  challenge  peremptorily  at 
any  time  after  the  name  is  drawn  and  before  the  j  uror  is  sworn  to  try 
the  cause— 47  Cal.  122;  24  id.  13;  10  id.  59;  4  id.  199.   On  due  cause 


shown,  the  court,  at  any  moment  before  the  case  is  oi>ened  or  the 
will  permit  a  1  '    "  -..-.- 

SO;  5  Leigh,  708;  23Fa.  St.  12. 


luror  is  sworn,  will  permit  a  peremptory  challenge— 49  Cu.  241;  61  Ala. 


X070.  If  the  offense  charged  be  punishable  with  death , 
or  with  imprisonment  in  the  State  prison  for  life,  the  de- 
fendant is  entitled  to  twenty  and  the  State  to  ten  peremp- 
tory challenges.  On  a  trial  for  any  other  offense,  the 
defendant  is  entitled  to  ten  and  the  State  to  five  peremp- 
tory challenges.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

1071.  A  challenge  for  cause  may  be  taken  by  either 
party.  It  is  an  objection  to  a  particular  juror,  and  is 
either— 

1.  General— that  the  juror  is  disqualified  from  serving 
in  any  case;  or, 

2.  Particular— that  he  is  disqualified  from  serving  in 
the  action  on  trial. 

1072.  General  causes  of  challenge  are— 

1.  A  conviction  for  felony. 

2.  A  want  of  any  of  the  qualifications  prescribed  by 
law  to  render  a  person  a  competent  juror. 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties 
of  the  mind  or  organs  of  the  body  as  renders  him  incapa- 
ble of  performing  the  duties  of  a  juror. 

1073.  Particular  causes  of  challenge  are  of  two  kinds : 

1.  For  such  a  bias  as,  when  the  existence  of  the  facts 
is  ascertained,  in  judgment  of  law  disqualifies  the  juror, 
and  which  is  known  in  this  Code  as  implied  bias. 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of 
the  juror  in  reference  to  the  case,  or  to  either  of  the  par- 
ties, which  will  prevent  him  from  acting  with  entire  im- 
partiality and  without  prejudice  to  the  substantial  rights 
of  either  party,  which  is  known  in  this  Code  as  actual 
bias.    [Approved  March  30th,  in  effect  July  1st,  1874.  ] 
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Particnlar  causes  of  challenge  are  of  two  kinds— 49  Cal.  1^. 

Sttbd.  1.  That  he  had  formed  and  expressed  an  opinion  as  to  the 
guilt  of  the  prisoner,  or  has  shown  feelings  of  hostility  to  him,  is  a 
good  ground  of  challenge— 3  Wend.  314;  see  49  Cal.  178. 

Subd.  2.  The  mere  formation  of  bypothetical  opinions  founded  on 
hearsav  or  Information  would  not  supporta  challenge — 15  Cal.  142:  pro- 
vided he  had  no  feeling  of  malice  or  Ill-will  against  defendant — 49  Cal. 
183.  The  challenge  must  be  entered  on  the  minutes,  and  application 
be  made  to  have  triers  appointed— 41  Cal.  39.  See  post,  S  1078,  note. 

1074.  A  challenge  for  implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for  no  other: 

1.  Consanguinity  or  affinity  within  the  fourth  degree 
to  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attor- 
ney and  client,  master  and  servant,  or  landlord  and  ten- 
ant, or  being  a  member  of  the  family  of  the  defendant,  or 
of  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
in  his  employment  on  wages. 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  ac- 
tion, or  having  complained  against  or  been  accused  by 
him  in  a  criminal  prosecution. 

4.  Having  served  on  the  grand  jury  which  found  the 
indictment,  or  on  a  coroner's  jury  which  inquired  into  the 
death  of  a  person  whose  death  is  the  subject  of  the  indict- 
ment or  information. 

5.  Having  served  on  a  trial  jury  which  has  tried  an- 
other person  for  the  offense  charged. 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the 
same  charge,  and  whose  verdict  was  set  aside,  or  which 
was  discharged  without  a  verdict,  after  the  case  was  sub- 
mitted to  it. 

7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  charged  as  an  offense. 

8.  If  the  offense  charged  be  punishable  with  death,  the 
entertaining  of  such  conscientious  opinions  as  would  pre- 
clude his  finding  the  defendant  guilty;  in  which  case  he 
must  neither  be  permitted  nor  compelled  to  serve  as  a 
juror,    lln  effect  April  9th,  1880.  ] 


1075.  An  exemption  from  aerrlce  on  a  jury  ia  not  a 
caDBO  of  challenge,  but  the  prtvilege  of  the  person  ex- 
empted. 


1076.  In  a  challenge  for  implied  bias,  one  or  mora  of 
the  causea  stated  In  section  one  tbonsand  and  seventj- 
foui  most  be  alleged.  In  a  challenge  foe  actual  bias,  tba 
cause  stated  in  the  second  subdivision  of  section  one 
thousand  and  seventy-tliTee  must  be  alleged ;  hut  no  per- 
son Bball  be  disqualified  as  a  juror  by  reason  of  having 
formed  or  expresaetl  an  opinion  a|Kin  the  matter  or  cause 
to  be  submitted  to  such  jury,  founded  upon  public  rumor, 
statements  in  public  Jonmals,  or  common  notoriety;  pro- 
vided it  appear  to  the  court,  upon  his  declaration,  under 
oath  or  otherwise,  that  be  can  and  will,  notnitb  standing 
snch  on  opinion,  act  impartially  and  fairly  upon  the  mat- 
ters to  be  submitted  to  him.  The  cliaUenge  may  be  oral, 
but  must  be  entered  in  the  minutes  of  the  court  or  of  the 
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phonographic  leporter.    [Approved  Uarch  SOth,  In  effect 
Jul  J  Ist,  187*.  ] 

Oballongv  for  Implied  bias.— Tbs  cballenge  for  Implleil  blaa  mmt 
nfflr  to  tbe  particular  flubdlTlslon  of  i  1074:  to  sny  lie  cballenimi  tho 

KtorforlinnUedbl«alsuotBufflclent-lDCal.lS9iW.  178;  Id.  IM;  Id. 
Ll  41  Id.  439;  Id.  37;  31  Id. 377;  Id.  238;   16  Id.  130;  4)ld.t49{   iaid.lM; 
M  Id.  1*7. 

1077.  Ibe  adverse  part^  may  except  to  the  challenge 
in  tlie  same  mannei  as  to  a  challenge  to  the  panel,  and 
the  same  proceedings  must  be  had  tbereon  as  are  pre- 
scribed in  section  one  thousand  and  sixty-one,  except  that 
If  the  exception  be  allowed,  the  juror  intist  be  excluded. 
The  adverse  party  may  also  orally  deny  the  facts  alleged 
as  the  ground  of  challenge. 

Beeonfe.SSlOSa.  ma.lOTS. 

107S.  It  the  facta  are  denied,  the  challenge  must  1)0 
tried  by  the  court.  [Approved  March  SOth,  in  effect  July 
lat,  1ST4. 1 

lallann  Is  liiMiiMMed,  uid  tbs  oppc^H  party  damurs  to 


■ufficiencf.aDinueis  raised,  and  ttae  Jon 


BuMnittea  to 


UCal.  Ul.   But  ttaad^uallacaUoa  must  bs  urged  ac  the  pi-oper  ti> 
—ecsLHt.   The  comneteacy  ot  a  Jurat  la  determined  bytne  coi 
Irom  bis  trlal-^  CaL  &. 
.   A  ohallangs  fc 
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Trlen.— Ol^eetlon  to  tbe  appointment  of  triers  must  be  made  at  the 
time,  and  the  groonds  of  objection,  if  overruled,  bo  reserved  by  ex- 
ceptions—43  CaL  167.  When  triers  are  not  asked  for,  the  parties  are 
bound  by  the  decision  of  the  court— 13  Ark.  720;  1  Mann.  (Mich.)  451; 
4  Wend.  229 ;  21  id.  609.  The  trial  should  be  conducted  in  the  presence 
of  the  court— 19  Oa.  102. 

1081.  Upon  the  trial  of  a  challenge  to  an  individual 
juror,  the  juror  challenged  may  be  examined  as  a  witness 
to  prove  or  disprove  the  challenge,  and  must  answer 
every  question  pertinent  to  the  inquiry. 

Juror  as  witness.— A  Chinese  defendant  has  a  right  to  ask  a  pro- 
posed Juror  whether  he  would  as  readily  believe  Chinese  testimony  as 
that  of  white  men— 6  Pac.  C.  L.  J.  866;  Id.  880. 

1082.  Other  witnesses  may  also  be  examined  on  either 
side,  and  the  rules  of  evidence  applicable  to  the  trial  of 
other  issues  govern  the  admission  or  exclusion  of  evi- 
dence on  the  trial  of  the  challenge. 

1083.  The  court  must  allow  or  disallow  the  challenge, 
and  its  decision  must  be  entered  in  the  minutes  of  the 
court.    [Approved  March  30th,  in  effect  July  Ist,  1874.] 

Determination  of  challenge.— The  action  of  the  court  In  allowing 
a  challenge  for  implied  bias  is  not  the  subject  of  an  exception— 51  Cai. 
496;  49  id.  679;  as  distinguished  from  disallowing  tbe  challenge— 45  id. 
144.  The  Supreme  Court  will  not  overrule  the  action  of  the  lower 
court  in  denying  a  challenge,  unless  it  is  apparent  that  it  abused  its 
discretion— 47  CaL  896.   When  the  court  overrules  a  challenge,  and  the 

I  prisoner  excepts,  the  exception  is  to  the  decision  overruling  the  chal- 
enge— 41  CaLlr9.  The  decision  of  the  question  of  fact  raised  by  the 
challenge  is  final,  and  not  subject  to  review  on  appeal— 49  Caf.  166. 
Wheredoubts,  more  or  less  grave,  as  to  the  actual  state  of  mind  of  the 
juror,  still  remain,  the  challenge  for  Implied  bias  should  be  allowed— 
43  CaL  531.   See  ante,  %  1076;  Kadpost,  S 1170. 

1084, 1085  of  said  Code  are  repealed.  [Approved  Idarch 
aoth,  in  effect  July  1st,  1874.] 
See  49  CaL  160;  and  ante,  S§  1074-1076. 

1086.  All  challenges  to  an  individual  juror,  except 
peremptory,  must  be  taken,  first  by  the  defendant,  and 
then  by  the  people,  and  each  party  must  exhaust  all  his 
challenges  before  the  other  begins. 

1087.  The  challenges  of  either  party  for  cause  need 
not  all  be  taken  at  once,  but  they  must  be  taken  sep- 
arately, in  the  following  order,  including  in  each  challenge 
all  the  causes  of  challenge  belonging  to  the  same  class: 
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1.  To  the  panel. 

2.  To  an  individual  juror,  for  a  general  disqualification. 

3.  To  an  individual  juror,  for  an  implied  bias. 

4.  To  an  individual  juror,  for  an  actual  bias. 
See  37  Gal.  676;  45  id.  323. 

1088.  a  all  challenges  on  both  sides  are  disallowed, 
either  party,  first  the  people  and  then  the  defendant,  may 
take  a  peremptory  challenge,  unless  the  parties'  per- 
emptory challenges  are  exhausted. 

If  the  prosecution  passes  the  Juror  to  tbe  defendant,  who  declines  to 
challenge,  the  prosecution  may  then  interpose  a  peremptory  chaJienge 
to  a  juror  before  he  is  sworn  in— 48  Cal.  659.   See  37  CaL  676. 
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CHAPTER  IL 
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S  109S.   Order  of  triaL 

S  1094.   Wben  order  of  trial  may  be  departed  from. 

S  1099.  Number  of  comisel  who  may  argae  the  case. 

S  1098.   Defendant  presumed  innocent.  Seasonable  doabt. 

S  1097.  Beasonable  doubt  as  to  degree  convicts  only  of  lowaiti 

S  1098.    Separate  trials. 

S  1099.  Discharging  defendant  tbat  lie  may  be  a  witness. 

S  1100.   Same. 

S  1101.  Effect  of  such  discbarge. 

S  1102.  Rules  of  eyldence  in  civil  applicable  to  criminal  c— at. 

S  1103.  Evidence  on  trial  for  treason. 

S  1104.  Evidence  on  trial  for  conspiracy. 

S  1105.  When  burden  of  proof  shifts  in  trials  for  murder. 

S  1106.  Evidence  on  a  trial  for  bigamy. 

S  1107.   Evidence  upon  a  trial  for  forging  bank-biUs,  ete. 

S  1108.  Evidence  upon  trial  for  abortion  and  seduction. 

S  1109.  Evidence  on  a  trial  for  selling,  etc,  lottery  tickets. 

S  1110.  Evidence  of  false  pretenses. 

S  1111.  Conviction  on  testimony  of  accomplice. 

S  1112.  Proceedings,  if  evidence  show  higher  offense  than  ebaifed. 

[Bepealedo 
S  1113.   Discharge  Jury  for  lack  of  jurisdiction,  etc. 
f  1114.  Proceedings,  if  Jury  discharged  for  want  of  jurisdiction  of 

offense  committed  out  of  the  State. 
S  1115.  Proceedings  in  such  case,  when  offenso  committed  In  the 

State. 
S  1118.   Same. 
S  1117.  Proceedings,  if  jury  discharged  because  the  fftcts  do  not  con* 

stitute  an  offense. 
S  1118.  When  evidence  on  either  side  is-closed,  court  may  advise  jury 

to  acquit. 
S  1119.  View  of  premises,  when  ordered,  and  how  conducted. 
S  1120.  Knowledge  of  juror  to  be  declared  In  court,  and  he  to  be 

sworn  as  a  witness. 
S  1121.  Jurors,  separation  of,  during  trial. 
f  1122.  Juiy,  at  each  adjournment,  must  be  admonished,  ete. 
S  1128.  Juror  imable  to  perform  his  duties,  proceedings. 


i 


§  1093  TRTAT..  420 

S  1124.  Court  to  decide  questions  of  law  arising  during  trial. 

§  1125.  On  Indictment  for  libel,  jury  to  determine  law  and  fact. 

S  1126.  In  all  other  cases  court  to  decide  questions  of  law. 

S  1127.  Cbarglng  the  Jury. 

S  1128.  Jury  may  decide  in  court,  or  retire  in  custody  of  officers. 

I  1129.  Defendant  appearing  for  trial  may  be  committed. 

S  1130.  If  district  attorney  fails  to  attend,  court  may  appoint. 

1093.  The  jury  having  been  impanneled  and  sworn, 
the  trial  must  proceed  in  the  following  order,  unless  oth- 
erwise directed  by  the  court : 

1.  If  the  indictment  or  information  be  for  felony,  the 
clerk  must  read  it,  and  state  the  plea  of  the  defendant  to 
the  jury,  and  in  cases  where  it  charges  a  previous  con- 
viction, and  the  defendant  has  confessed  the  same,  the 
clerk  in  reading  it  shall  omit  therefrom  all  that  relates  to 
such  previous  conviction.  In  all  other  cases  this  formal- 
ity may  be  dispensed  with 

2.  The  district  attorney,  or  other  counsel  for  the  people, 
must  open  the  cause  and  offer  the  evidence  in  support  of 
the  charge. 

3.  The  defendant  or  his  counsel  may  then  open  the 
defense,  and  offer  his  evidence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence  upon 
their  original  case. 

5.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  district  attorney,  or  other  counsel 
for  the  people,  and  counsel  for  the  defendant,  may  argue 
the  case  to  the  court  and  jury;  the  district  attorney,  or 
other  counsel  for  the  people,  opening  the  argument,  and 
having  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  and  must  do  so 
on  any  points  pertinent  to  the  issue,  if  requested  by  either 
party;  and  he  may  state  the  testimony  and  declare  the 
law.  If  the  charge  be  not  given  in  writing,  it  must  be 
taken  down  by  the  phonographic  reporter.  [In  effect 
April  9th,  1880.] 
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Order  of  trial.— An  order  excluding  such  of  the  Jurors  as  were  not 
impanneled  to  try  tbe  case  is  not  a  deprivation  of  tlie  right  of  public 
trial— 5J  Cal.  494.  Fersonsaccused  of  crimes  alieged  to  liave  been  com- 
mitted before  the  Penal  Code  took  effect  are  to  bo  tried  in  accordance 
witii  the  f  ormsof  procedure  provided  in  the  Code— 4(i  Cal.  1 17.  Though 
the  requirements  of  the  Code  should  appear  wholly  immaterial,  a  fail- 
ure to  comply  with  them  may  be  gromids  for  a  new  trial— 15  Cal.  476. 

Snbd.  1.  The  failure  of  the  clerk  to  read  the  indictment  is  not  a 
fatal  error  where  it  appears  that  the  jury  were  fully  informed  of  the 
precise  charge— 53  Cal.  494. 

Subd.  2.  The  opening  of  the  case  by  the  prosecution  is  a  simple 
statement  of  the  theory  of  the  case  without  argument  or  elaboration, 
and  the  introduction  of  proofs  necessary  to  support  the  indictment— 
43  Cal.  349. 

Subd.  3.  The  court  may  ezolnde  from  the  court-room  all  witnesses 
except  the  one  under  examination— 53  Cal.  491.  In  general,  the  court 
will  on  the  application  of  either  of  the  parties  direct  thatall  witnesses 
but  the  one  under  examination  shall  leave  tho  court— 53  Cal.  4')3;  1 
Wheel.  C.  C.  123;  see  ante,  §  8b7;  and  at  any  period  of  tho  case— 1 
Wheel.  C.  C.  123.  It  is  in  the  sound  discretion  of  the  court— jy  Cal.  622. 
Should  a  witness  bo  present  in  disobedience  to  the  order  excluding 
him,  ho  is  in  contempt,  but  It  is  no  ground  for  rejecting  his  testimony- 
20  Cal.  436;  3  W.  Ya.  705.  See  note  to  subd.  2.  6ee  Kvidescb,  post,  S 
1102,  and  note. 

Rights  of  prosecution.— The  prosecution  cannot  be  compelled  to 
introduce  particular  witnesses— 32  Cal.  UO. 

Bights  of  defendant.— A  defendant  ought  not  to  be  deprived  of  tho 
personal  presence  of  a  witness  which  may  be  had  at  tho  trial— 2d  Cal. 
445.  In  criminal  prosecutions  the  accused  shall  have  tho  process  of 
the  court  to  compel  tho  attendance  of  witnesses  in  his  belialf .  See 
Const.  Cal.  art.  i ,  M3.  Defendant  as  witness— seo  ante,  p .  18.  Defend- 
ant is  not  entitled  to  a  bill  of  particulars  of  tho  evidence  relied  on  to 
sustain  tho  indictment— 55  CaL  236;  but  see  contra,  under  the  practice 
in  other  States— 11  Pick.  432;  1  Gray,  466;  2  id.  434;  4  id.  11;  15  Pick. 
323;  4iVt.526:  11 B.  1. 314;  107  Mass.  329. 

Rights  of  witnesses.- "V^itnesses  shall  not  be  unreasonably  detained 
nor  confined  in  any  room  where  criminals  are  actually  imprisoned— 
Const.  Cal.  art.  i,  §  6. 

Subd.  4.  Where  defendant  is  surprised  at  the  exclusion  of  evi- 
dence relied  on  to  establish  his  point,  ne  may  apply  for  leave  to  Intro- 
duce other  testimony— 17  Cal. 400.  The  defendant  is  as  much  bound  to 
produce  testimony  to  rebut  the  testimony  which  tends  to  prove  his 

fLiilt  as  any  other  testimony  of  the  prosecution— 28  Cal.  428.   See  post, 
1102,  notes. 

Subd.  5.  In  oases  tried  since  the  Penal  Code  took  effect,  the  dis- 
trict attorney  must  open  and  may  conclude  the  argument— 46  Cal.  117; 
changing  the  rule  as  prescribed  in  the  amendatory  statute  of  1854— see 
43  ioT  155.  That  the  prosecution  must  open  and  may  conclude  the 
argument,  does  not  clianga  the  rule  prescribed  in  §  1094,  that  accused 
maybe  heard  by  two  counsel— 43  Cal.  154.  When  other  counsel  are 
associated  with  the  district  attorney,  the  court  may,  in  its  discretion, 
for  good  reason,  allow  the  associate  counsel- to  conclude— 47  Cal.  105; 
48  id.  303;  and  the  presumption  is  that  the  court  had  good  reason  for 
allowing  him  to  conclude— id.  Under  the  old  mle.  it  was  competent 
for  the  court  to  require  the  counsel  for  defendant  to  open  and  the 
counsel  for  the  prosecution  to  close  the  argument,  without  stating 
any  reason  for  the  ruling— 44  Cal.  100;  43  id.  lo6:  but  see  46  id.  117.  It 
is  irregular  for  the  prosecution,  against  the  objection  of  defendant's 
counsel,  to  comment  on  the  refusal  of  defendant  to  be  cross-examined 

Pes.  Cods.— 86. 
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as  to  the  whole  case— 41  Cal.  430;  36  id.  522.  The  coimsel  for  the  pris- 
oner Is  not  entitled  to  make  his  argument  when  the  prosecution  closes ; 
it  is  to  be  made  when  the  evidence  is  concluded— 43  Cal.  349.  Courts 
may  limit  counsel  to  a  proper  and  reasonable  consumption  of  time  in 

E resenting  cases  to  juries,  but  this  discretion  in  capital  cases  should 
e  carefully  exercised,  and  only  under  extraordinary  circumstances— 13 
Cal.  581.  The  limitation  must  in  no  case  deprive  a  defendant  of  his 
opportunity  to  make  a  full  defense— 13  Cul.  581.  As  a  general  rule, 
reading  law  to  a  jury  is  objectionable,  but  there  are  cases  in  which  it 
may  bo  (illowed,  by  way  of  illustration,  subject  to  the  instructions  of 
the  court— 44  CaL  lO. 

Suhd.  8.  Oharge  of  court.— A  written  charge  may  be  waived  by 
the  defendant— 45  Cal.  652;  but  the  court  cannot  deliver  an  oral  charge 
without  defendant's  consent— 43  id.  384:  id.  29;  but  with  his  consent, 
or  tbe  mutual  consent  of  the  parties,  it  may— 43  id.  29;  id.  384.  The 
entry  in  the  minutes  of  the  court,  that  **  the  court  charge  the  jury 
orally,  a  written  charge  being  expressly  waived,"  must  be  construed 
as  a  mutual  consent— 43  Cal.  3Si.  A  defendant  is  entitled  to  stand  en 
his  rights,  and  need  not  except  to  the  charge  at  the  time  it  is  given— 
12  CaL  345;  and  his  consent  cannot  be  presumed  from  his  failure  to  ob- 
ject-43  id.  29;  44  id.  186.  See posU  %  1127.  and  note.  It  is  irregular  for 
counsel  against  the  objection  of  defendant  to  comment,  in  his  argu- 
ment, upon  the  refusal  of  defendant  to  be  cross-examined  to  tiie 
whole  case,  and  for  the  court  to  permit  such  conunents— 41  Cal.  430; 
S6id.522. 

Reading  a  deposition  to  the  jury  in  the  absence  of  the  defendant, 
either  before  or  after  retiring,  is  error  for  which  anew  trial  will  be 
granted— 5  Cal.  72.   See  post,  §  1345. 

The  Oonstitntion  does  not  prohibit  judges  from  determining  and 
charging  a  jury  whether  there  Is  any  evidence  with  regard  to  an  issue, 
or  tending  lo  sustain  a  fact  on  which  a  judgment  may  depend— 49  CaL 
180.  So,  where  there  was  no  evidence  to  prove  the  killlug  man- 
slaughter or  excusable  homicide,  it  is  not  error  to  charge  that  if  it 
was  willful,  intentional,  deliberate,  and  premeditated,  it  is  murder  in 
the  first  degree,  otherwise  not— 49  CaL  180.  The  judge  may  "  state  the 
testimony '^ to  the  jury— 17  Cal.  1(>9;  Const.  CaL  art.  vi,  §  19,  antCt  p.  21; 
but  he  cannot  state  the  effect  of  the  testimony— 16  Cal.  138.  It  is  for 
the  jury  to  determine  whether  the  evidence  amounted  to  proof  of  the 
fact— 30  CaL  158;  16  id.  98;  id.  138;  17  id.  169;  14  id.  4a8.  If  the  charge 
appears  on  the  record,  and  the  record  shows  nothing  to  the  contrary, 
the  presumption  is  that  it  was  fairly  taken  down  by  the  reporter,  ac- 
cording to  the  provisions  of  the  Code— 45  CaL  652.   See  postf  §  1127. 

Evidence  may  be  such  as  to  justify  the  court  in  charging  that  if  the 
jury  believe  defendant  killed  deceased,  and  that  before  doing  so  he 
declared  it  to  be  his  intent  to  kill,  the  killing  was  done  with  express 
malice  and  deliberation— 45  CaL  322. 

The  charge  given  by  the  court  on  its  own  motion  is  no  part  of  the 
Judgment  roll,  and  cannot  be  reviewed  on  appeal  from  the  judgment 
—44  Cal.  698.  If  the  court  refuses  a  charge  once  clearly  given,  it  should 
distinctly  inform  the  jury  that  this  is  the  reason  for  the  refusal— 8  Cal. 
890;  13  id.  172;  17  id.  142. 

Instmctions.— An  instruction  should  be  based  on  evidence— 43  Cal. 
351;  6  id.  217:  51  id.  498;  24  id.  28;  30  id.  207:  15  id.  482:  1  id.  385;  47  id 
96.  An  instruction  which  goes  to  the  acquittal  of  the  defendant,  must 
be  broad  enough  to  cover  the  essential  facts  in  the  case— 55  Cal.  185. 
An  instruction  which  ignores  the  possible  guilt  of  the  defendant  as  a 

Present  aider  and  abettor  of  the  killing,  should  not  be  given— 43  Cal.  64. 
he  court  may  strike  out  a  clause  from  tbo  instruction,  which  is  irrel- 
evant, and  not  connected  with  the  remainder— 49  Cal.  169.  See  post,  S 
1179.   If  an  instruction  is  not  sufficiently  explicit  as  to  the  preponder^ 
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ancc  of  evidence,  defendant  ehoald  ask  the  court  to  make  It  more  ex- 
pllcit— 49  Cal.  650.  An  instruction  that  there  was  a  conspiracy,  and 
that  defendant  was  murdered  in  pursuance  of  the  conspiracy,  and 
that  the  verdict  should  be  guUty,  is  not  erroneous— 49  Cal.  650.  See 
pastf  if  1127. 

1094.  "When  the  state  of  the  pleadings  requires  it,  or 
in  any  other  case,  for  good  reasons,  and  in  the  sound 
discretion  of  the  court,  the  order  prescribed  in  the  last 
section  may  be  departed  from. 

It  is  within  the  discretion  of  thd  court  to  depart  from  the  order 

I^rescribed  in  the  preceding  section  as  to  arsnmients  of  counsel— 43  Cal. 
r>5.  It  is  competent  for  the  court  to  require  the  counsel  for  the  de- 
fendant to  open,  and  the  counsel  for  tlie  prosecution  to  close— 44  Cal. 
100.  Where  nothing  to  the  contrary  appears  on  the  record,  the  pre- 
sumption is  that  the  court  had  good  reason  for  allowing  associate 
counsel  to  conclude  the  argument  before  the  Jury— 46  Cal.  303;  see  47 
id.  105;  43  id.  155. 

1095.  If  the  indictment  or  information  be  for  an  of- 
fense punishable  with  death,  two  counsel  on  each  side 
may  argue  the  cause  to  the  jury.  If  it  be  for  any  other 
offense,  the  court  may,  in  its  discretion,  restrict  the  ar- 
gument to  one  counsel  on  each  side.  [In  effect  April  9th, 
.1880.] 

In  a  capital  case,  the  court  may  allow  more  than  two  counsel  to  ad- 
dress the  jury  on  each  side— 48  Cal.  236:  see  43  Cal.  153.  See  Const. 
Prov.  ante»  pag3  17.  See  ante,  S  1093,  subd.  6,  note.  The  order  of  ar- 
gument is  subject  to  the  discretion  of  the  court— see  ante,  §  1094,  and 
note ; .  and  see  55  Cal.  298. 

1096.  A  defendant  in  a  criminal  action  is  presumed  to 

"be  innocent  until  the  contrary  is  proved,  and  in  case  of  a 

reasonable  doubt  whether  his  guilt  is  satisfactorily  shown, 

he  is  entitled  to  an  acquittal. 

Borden  of  proof.— In  criminal  cases,  the  prosecution  is  required  to 
prove  two  things;  first,  that  the  crime  has  been  committed;  and  sec- 
ond, that  it  was  committed  by  the  person  charged;  and  by  none  other 
—31  Cal.  567;  SCO  24  Pick.  366:  28  Ala.  693;  McCahon,  134;  6  Mo.  455. 
Without  some  evidence  tendmg  to  show  that  a  crime  has  been  com- 
mitted, the  question  as  to  the  person  by  whom  committed  cannot  arise 
—31  Cal.  567.  That  a  crime  has  been  committed,  cannot  be  proved  by 
the  extra-judicial  confessions  or  statements  of  the  prisoner  alone— 31 
Cal.  568:  33  Miss.  35:2.  There  must  be  some  corroborating  circumstan- 
ces tending  to  show  that  a  crime  has  been  committed— 31  Cal.  568:  32 
id. 81;  see  15  Wend.  148;  26  1»Uss.  157;  32  id.  450;  16  Wend.  53;  28  Mo. 
219.  Where  there  is  an  entire  want  of  evidence  of  tho  corpus  delicti, 
except  statements  made  by  the  prisoner,  the  court  should  direct  the 
Jmy  to  acquit— 31  Cal.  568.  The  evidence  must  be  confined  to  the 
crime  chained— 35  Cal.  570;  36  id.  526;  32  id.  81.  Guilty  knowledge  Is 
an  essential  circumstance  to  prove— 16  Cal.  98;  but  immaterial  aver- 
ments, which  may  be  rejected  as  surplusage,  need  not  be  proved— 31 
V.  II.  521;  7  Iowa,  255.    Burden  of  proof,  when  shifts— see  post,  §  1105. 
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1097.  When  it  appears  that  the  defendant  has  com- 
mitted a  public  offense,  and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  can 
be  convicted  of  the  lowest  of  such  degrees  only. 

See  ante,  S 1016,  note. 

Instances  of  conviction  of  lower  offense— 4  Cal.  376;  5  id.  278;  6  id. 
543;  17  id.  332;  35  id.  391.    See  ante.  §  1016,  note  3. 

1098.  When  two  or  more  defendants  are  jointly 
charged  with  a  felony,  any  defendant  requiring  it  must  be 
tried  separately.  In  other  cases  the  defendants  jointly 
charged  may  be  tried  separately  or  jointly  in  the  discre- 
tion of  the  court.    [In  effect  April  9th,  1880.] 

Separate  trials.— A  defendant  in  a  joint  indictment  has  a  right  to 
demand  a  separate  trial,  or  to  waive  the  right— 8  Cal.  303;  see  5  id.  184. 
Where  defendants  waived  separate  trials,  but  before  the  Jury  was 
Bwom  moved  for  separate  trials,  it  was  in  the  discretion  of  the  court  to 
refuse  the  application-55  Cal.  230.  On  electing  to  be  so  tried,  and  be- 
ing, tried,  one  may  1)0  a  witness  for  the  other— 5  Cal.  134;  20  id.  440:  2 
Uumph.  99;  6  Mo.  1 ;  1  6a.  610;  4  Wash.  C.  C.  428. 

1099.  When  two  or  more  persons  are  included  in  the 
same  charge,  the  court  may,  at  any  time  before  the  de- 
fendants have  gone  into  their  defense,  on  the  application 
of  the  district  attorney,  direct  any  defendant  to  be  dis- 
charged, that  he  may  be  a  witness  for  the  people.  [In 
effect  April  9th,  1880.] 

Discharge.— The  discharge  most  be  at  the  trial,  before  defendant 
has  gone  into  his  defense,  by  the  court  of  its  own  motion,  or  on  appli- 
cation of  the  district  attorney— 48  CaL  2S3.  A  defendant  cannot  be 
discharged  from  the  Indictment  without  trial  except  in  the  cases  pro- 
vided by  statute— id.  One  indicted  as  an  accessory  is  a  competent 
witness  for  the  people  In  the  trial  of  the  principal— 44  Cal.  539.  An  in- 
struction by  the  court  to  such  witness  that  his  evidence  cannot  be 
used  againsthimself ,  does  not  prejudice  defendant— id.  The  discharge 
of  one  defendant  jointly  indicted,  to  make  him  a  witness  for  the  people, 
is  in  effect  an  acquittal— 24  Cal.  48.  A  promise  by  the  prosecuting  attor- 
ney or  the  committing  magistrate  of  Immunity  from  punishment  fur- 
nishes no  ground  for  a  discharge  of  the  prisoner  when  on  trial— 48  Cal. 
252. 

1100.  When  two  or  more  persons  are  included  in  the 
same  indictlnent  or  information,  and  the  court  is  of  opin- 
ion that  in  regard  to  a  particular  defendant  there  is  not 
sufficient  evidence  to  put  him  on  his  defense,  it  must  or- 
der him  to  be  discharged  before  the  evidence  Is  closed, 
that  he  may  be  a  witness  for  his  codefendant.  [In  effect 
April  9th,  1880.] 
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When  Joint  defendants  are  separately  tried,  each  may  be  a  "witness 
for  the  other— 5  Gal.  184;  20  id.  440;  2  Humph.  99;  6  Mo.  1;  1  Ga.  610;  4 
Wash.  C.  C.  428. 

1101.  The  order  mentioned  in  the  last  two  sections  is 
an  acquittal  of  the  defendant  discharged,  and  is  a  bar  to 
another  prosecution  for  the  same  offense. 

Discharge  from  indictment— an  acquittal— 24  Gal.  46;  see  48  id.  253. 

1102.  The  rules  of  evidence  in  civil  actions  are  appli- 
cable also  to  criminal  actions,  except  as  otherwise  pro- 
vided in  this  Code. 

Name  of  defendant.— It  may  be  proved  that  defendant  was  known 
by  the  name  mentioned  in  the  indictment,  and  also  by  another  name 
—46  Ga.  269.  Where  a  person  indicted  by  his  initials,  the  fact  whether 
he  is  so  known  may  be  put  in  issue,  and  if  so  proved  against  lihn  he 
may  be  convicted— 4i»  Ala.  311.  The  initial  of  a  middle  letter  of  a 
name  is  no  part  of  the  name,  hence  a  variance  is  immaterial— 39  111. 
457:  but  where  the  first  name  was  an  initial,  and  the  second  name  was 
In  full,  by  which  appellation  he  was  generally  known,  the  indictment 
is  not  sustamed  by  proof  that  he  usually  signed  both  christian  names 
by  initials— 12  Ohio  St.  427.  Whether  a  person  is  as  well  known  by  one 
name  as  another  is  a  question  of  reputation,  custom,  and  usage— 11 
Gray,  320;  see  54  Me.  569. 

Upon  the  issue  as  to  the  name  of  the  defendant,  the  fact  that  to  a 
former  indictment  by  the  same  name,  she  answered  on  her  arraign- 
ment, is  proper  for  consideration  of  the  jury— 40  Me.  438.  If  there  is  a 
variance  in  the  sound  of  the  name  as  spelled  in  the  indictment,  and 
proved  at  the  trial,  defendant  ought  to  be  acquitted— 6  Parker  Cr.  R. 
31 ;  but  where  the  difference  is  scarcely  perceptible  the  variance  is 
immacerial— 37  Ala.  1U6;  16  Gray,  1;  58  111.  160;  B.  C.  1  Green  C.  K.  704. 
The  question  of  idem  sonana  is  for  the  jury  and  not  for  the  court— 20 
Gratt.  825;  but  where  defendant  omits  to  submit  it  to  the  jury  as  a 

JLuestlon  of  fact,  he  waives  the  right  to  insist  on  the  objection— 14  Gray, 
U0;see25Tex.574. 

Where  identity  is  an  important  question,  witness  may  be  asked 
where  his  acquaintance  was,  and  what  was  his  own  business— 55  Me. 
200.   An  answer  made  to  the  clerk  of  the  court  demanding  his  name  is 

{>art  of  the  testimony— 49  Cal.  383.  If  the  name  of  the  person  injured 
s  alleged  as  unknown,  the  proof  must  correspond  with  the  allegation, 
and  If  there  be  no  proof,  defendant  cannot  i>e  convicted— 30  lud.  115; 
but  see  30  Conn.  500. 

Intent.— Intent  may  be  proved  directly  or  by  any  circumstances 
fending  to  establish  it— 27  Cal.  572.  Where  it  is  proved  that  a  crime 
h:is  been  committed,  and  the  circumstances  point  to  the  accused,  facts 
tending  to  show  a  motive,  though  remote,  are  admissible— 17  Ala.  451. 
Where  motive  is  material  it  cannot  be  im:^ined,  but  facts  from  which 
it  U  inferred  must  be  proved— 49  N.  Y.  137 ;  proof  of  a  previous  personal 
difficulty  is  proper  lor  consideration  on  the  question  of  motive— 4 
Parker  Cr.  B.  380.  Separate  and  distinct  felonies  may  be  proved  to 
establish  the  existence  of  a  motive  to  commit  the  crime  in  question— 
4  Ai'k.  56;  41  Ala.  405:  3  Hcisk.  53;  3  Parker  Cr.  R.  681;  4  la.  71;  see  3 
La.  An.  612.  Where  the  character  of  an  act  depends  upon  tho  inten- 
tion with  which  it  was  done,  the  ignorance  of  the  person  doing  it  may 
be  considered  on  the  question  of  nis  guilt— 27  Tex.  705.  It  is  for  the 
jury  to  determine  the  question  of  intent— 53  Cal.  415.  Every  sane  per- 
son is  presumed  to  mteud  tho  consequences  of  Ids  own  act,  and  an  un- 
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lawful  act  done,  fs  done  with  an  unlawful  intent— 55  Cal.  201 :  65  Me. 
30;  5  Barb.  203;  2Dev.  269:  11  6a.  615;  2  Gratt.  594;  13  N.  J.  L.  361;  2 
Halst.220:  8Ind.  2S0;  401d.  263;  56  Id.  263;  5Ired.  350;  18  Johns.  115;  2 
How.  (Miss.)  656;  4  Mass.  391:  60  id.  103;  Id.  410;  32  id.  337;  7  N.  Y. 
365;  13  Wend.  87;  60  Ala.  445;  91111.  143.  Intent  to  malm  or  disfigure 
may  be  presiuneu  from  circumstances,  and  it  is  not  necessary  to  prove 
antecedent  erudpres,  threateuiiiss,  or  an  express  deslafu— 1  Hayw.  130. 
Where  one  Is  purposely  sliotunuerthe  mistaken  belief  that  ho  is  a  dif- 
ferent person,  intentwillbe  presumed— 18  Cal.  636;  21  Ohio  St.  306;  7 
Ga.  2:  ii  Humph.  159;  Wright,  20;  59  Mass.  306;  2  Strob.  77.  Intent 
may  be  inferred  from  facts  and  circumstances— see  Desty's  Crhu. 
Law,  g  6  a. 

Locus  delicti.— The  prosecution  must  prove  the  offense  committed 
in  the  county  ciiarged  in  the  Indictment— 48  Cal.  382 ;  44  id.  105.  Where 
the  venue  is  laid  in  the  county  to  which  the  stolen  property  has  been 
brought,  it  is  competent  for  the  prosecution  to  prove  that  the  prop- 
erty was  stolen  in  another  county— 40  Cal.  643.  The  estimate  of  a 
witness  who  had  been  on  the  ground  without  actually  having  meas- 
ured the  distance,  is  admissible  to  prove  whether  the  place  of  killing 
was  within  five  hundred  yards  of  the  comity  Ihie— 55  Cal.  230.  Where 
the  evidence  tended  to  show  the  offense  committed  within  a  certain 
saloon,  but  nothing  in  the  record  tending  to  show  that  the  saloon  was 
in  the  county,  there  was  a  failure  to  prove  the  ioeus  delicti— 4i  Cal.  105. 

Judicial  notice  wiil  be  taken  of  the  territorial  extent  of  jurisdiction 
and  sovereignty  of  their  own  de  facto  government  and  its  subdivisions 
—1  Cal.  13;  39  id.  40;  3  Dall.  297;  7  Peters,  341. 

Alibi.— An  o/t&i  is  a  fact,  and  its  existence  is  established  by  the  same 
evidence  as  any  other  fact— 47  Ala.  659.  It  need  not  be  established  be- 
yond a  reasonable  doubt-7  Cold.  »i ;  12  Ind.  670;  39  111.  457 ;  42  lud.  373 ;  46 
id.  311:  but  see  74  Fa.  St.  463.  If  the  evidence  is  sufacient  to  raise  a  rea- 
sonable doubt,  it  should  be  considered,  although  the  aliOi  docs  not 
cover  the  entire  time — i9  Ind.  248;  as  the  proof  of  an  alibi  need  not  be 
exact  as  to  time— 8  Bush,  366.  Where  the  offense  is  shown  to  liave 
been  committed  during  the  night  or  part  of  the  night,  the  evidence  of 
the  alibi  ought  to  cover  the  whole  of  such  time— 4S  Ind.  483.  Where 
the  prisoner  undertiikes  to  prove  an  alibi,  the  prosecution  in  reply 
may  disprove  it— 4  Gray,  39:  see  37  N.  H.  1&6.  The  mere  unsuccessful 
attempt  to  establish  an  alibi  is  entitled  to  no  greater  weight  against 
the  prisoner  than  the  failure  to  prove  any  other  Item  of  defense— 31 
Ind.  262;  20  111.  85;  39  id.  457;  16  Ohio  St.  583;  see  64  N.  C.  56. 

Presumptive  evidence.— After  indictment  found,  the  accused  is 
presumed  to  be  guilty  for  most  purposes,  except  that  of  a  fair  and  im- 
partial trial  before  a  jury— 2  Dev.  4il ;  4  Parker  Cr.  Ii.  654.  Capacity  for 
crime  of  persons  above  seven  years,  is  a  question  of  fact— 41  Vt.  6c«i. 
A  wife  wiil  be  presumed  to  have  acted  under  coercion  of  her  husband, 
when  ho  was  at  the  time  near  enough  to  bounder  his  Immeuiate  in- 
fluence and  control— 112  Mass.  287.  The  question  of  compulsion  is  to 
bo  determined  by  the  jury— 6  Parker  Cr.  R.  9.  Evidence  that  parties 
cohabited  together  as  husband  and  wife  is  competent  to  prove  mar- 
rla'^c,  except  in  cases  where  marriage  is  the  foundation  of  the  crime 
to  be  punished— 26  Cal.  129. 

Malice  is  presumed  from  an  assault  with  an  instrument  likely  to 

S  reduce  death,  in  the  absence  of  proof  to  the  contrary— 19  Iowa,  447. 
laiico  may  be  implied  from  circumstances— 5  Sawy.  620:  14  Bush,  601: 
id.  362;  5  Tex.  Ct.  App.  1()5;  but  express  malice  is  never  to  be  inferred 
from  the  act  or  the  weapon  used— 37  Ind.  432;  25  Ala.  15;  5  Tex.  Ct. 
App.  359;  id.3(>5. 

False  statements  or  falsification  of  the  record  afford  a  presumption 

of  guilt— Deady,  524.    proof  that  a  grocer  sold  liquor,  and  tliat  it  was 

.  dnmk  on  the  premises,  is  presumptive  evidence  that  it  was  with  his 
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B.  SW.    Tbe  eilitence  of 


Ho  Infenncs of  inin can  bs drawn rrointbeprlSDnerdeclliilnji  to 

40^:  ronira,  K  Ue.!Mi  ST  III.  iit:  A.'i  l<L  £»;  liuC  wliere  £be  prisoner, 
iTticn  tcstir;las  In  Ulsonnbeliair,  tails  to  eipl^^  a  malctial  fact  or 
clicumstsnce,  tbe  samo  nrciumptlon  arises  as  from  sucb  failure  l>y 
saottaer  Bltness,  U  In  bla  poller  lo  gWe  it-K  X.  Y.  al». 

Wbera  accnied  I*  m  litnateil  rb»t  be  could  explain  tbe  clrcum- 
naaclaleviacnceasalnscblinit  Innocenl,  and  be  (alia  lo  da  eo.  It  will 
be  preaomea  tbat  lira  iiroor.  tt  produeeU  m  lilm,  lusiead  o(  teUuLtlug. 
wouia  tend  f>  nulaln  [be  cwinie— t  Cusb.  i9t. 

Tbe  omlBlon  of  a  paitr  to  nTOduce  evidence  sbowloa  where  he 
mu  on  a  certain  daj.  or  bonr  be  itecame  possessed  or  a  civeuAiuu  of 
moncr.or  otber  iiropvrty.  Is  not  conclusive  against  Mm,  tbougb  It 
CKmtea  a  stroDi;  nresumptloa  of  ffullt;  It  la  a  question  tor  Ibo  Jury— 31 
K.  Y.  Mtli  iB  Barb.  4M.  Tbo  omission  of  a  party  to  mako  bis  £on  a 
vltDcsitorblni.ivticn  be  could  bavD  probably  eiplalned  somo  of  tbe 
lacU  beailuK  agidusl  blm.  U  a  proper  subject  for  tbe  coosldeiatloa  of 
the  Jury— 11  Qiay,  307. 


Ldmlsilou — ITbat  tbe  prisoner  aalii  at  any  time  after  comml«ah» 
the  ottensB  la  coruBetenfevldeiice  against  hlni-ss  Barb.  IS.    Bo  an 

OielutT-MCal.Ml.    TheBdmUsionofafacCmadBhyaefendant* 
iniel  bi  bii  pneence,  aud  not  objected  lo  by  hltn.  Is  praiumed  to  be 
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vrlttk  bis  consent,  and  may  be  read  In  evidence  asalnst  btm— 25  Gal.  531. 
An  admission  by  tbe  prosecutinsr  attorney  is  blndinff  on  tbe  people, 
and  is  proper  for  tiie  consideration  of  tbe  jary— 34  Oal.  501.  Admis- 
sions and  confessions  may  bo  implied  from  tbe  acquiescence  of  de- 
fendant in  tbe  statement  of  otbei's  made  in  bis  presence— 32  Cal.  bSi 
m  Me.  129;  see  5  Met.  536;  3d  Ala.  523;  3i  id.  560.  Tbe  admissions  and 
declarations  of  tbe  prisoner  may  be  proved  witbout  first  sbowing  tbat 
no  promise  or  tbreat  was  beld  out  to  induce  bim  to  make  tbcm— 13 
Fla.  G36.  Telegrapblc  messasres  in  tbe  bandwriting  of  defendant  are 
competent  evidence  as  admissions  made  by  bim— 7  Allen,  548.  Xbey 
are  to  be  considered  for  all  purposes  to  wblcb  tbey  are  relevant— 3tt 
Gal.  522. 

Evidence  of  admissions  and  declarations  must  be  confined  to  tlie 
subject-matter  of  tbe  Inquiry— 11  Gray,  323;  yet  tbe  jury  are  not 
bound  to_give  equal  credit  to  all  parts  of  tbe  statement— 32  Vt.  241; 
see  56  N.  Y.  05;  55  Barb.  551 ;  42  N.  Y.  270. 

Acts  and  declarations  as  evidence.— Previous  acts  and  declar- 
ations of  tbe  prisoner  are  admissible  in  connection  witb  the  res  gestio 
wbere  it  Is  necessary  to  prove  a  corrupt  Intent— 36  N.  Y.  431.  Declara- 
tions wblcb  are  voluntarily  and  spontaneously  made,  springing  out 
of  the  transaction  and  tending  to  explain  it,  are  admissible  aa  part 
of  tbe  res  gestx-~25  Gal.  49.  Conduct  of  defendant  tending  to  sIjow 
an  admission  of  guilt,  is  competent  evidence— 41  Ala.  393.  The  con- 
duct, demeanor,  and  expressions  of  tbe  accused  at  or  about  tbe 
time  of  tbe  offense,  are  for  tbe  consideration  of  tbe  Jury— 49  Ala.  381; 
5  Ilurapb.  333.  Threats  made  against  the  parties  engas^ed  in  the  pros- 
ecution are  admissible  to  show  the  character  of  tbe  defense— 19  lowa, 
154.  Tbe  declarations  and  statements  made  by  defendant  after  being 
charged  with  the  crime,  to  be  admissible  tbey  must  be  shown  to  have 
been  voluntary-15  N.  Y.  3d4;  57 Barb.  353;  42  N.  Y.  200;  see  41  N.  Y.  7. 

The  declarations  of  tbe  prisoner  cannot  be  proved  for  tbe  purpose 
of  drawing  out  tbe  replv  of  tbe  witness  to  whom  tbey  were  made, 
unless  tbey  form  part  of  tbe  conversation  put  in  evidence— 23  Ala.  44; 
Where  tbe  declarations  of  the  prisoner  are  proved,  the  Jury  ought  to 
take  tbe  whole  in  consideration,  yet  tbey  may  reject  those  in  bis  favor, 
and  believe  those  against  bim— 21  Gal.  261;  13  Mo.  382;  23  Ohio  St.  146; 
10  Mich.  212.  Tbe  prosecution,  in  proving  tbe  declarations  of  the 
prisoner,  is  not  bound  by  tbcm.  Tbey  are  taken  in  connection  with 
all  tbe  other  evidence— 27  N.  Y.  336. 

Declarations  of  defendant  in  his  own  behalf,  as  a  general  rule,  are 
notadmissible— 9Ired.  440;  1  Woods,  581.  To  be  admissible,  tbey  must 
have  occurred  within  tbe  period  covered  by  tbe  criminating  evidence, 
or  tend  in  some  way  to  explain  some  facts  introduced  by  the  prosecu- 
tion, or  to  impair  or  destroy  tbe  force  of  evidence  against  bim— 31  Ala. 
842;  47  id.  68. 

The  declarations  of  a  codefendant,  not  on  trial,  made  in  tbe 
absence  of  defendant,  are  not  admissible  in  evidence  unless  made 
during  tbe  criminal  enterprise  and  in  furtherance  of  its  objects— 45 
Gal.  19:  7  Gray,  46;  8  Serg.  &  B.  9;  51  N.  H.  105;  7  Gratt.  611;  16  lie.  293; 
8  Ga.  408;  19  Mo.  227.  If  two  are  Jointly  Indicted,  and  tried  separately, 
the  declarations  of  one  not  on  trial,  if  there  is  testimony  of  a  con- 
spiracy made  before  tbe  killing  in  the  presence  of  defendant,  may  be 
received  in  evidence  against  bun— 49  Gal.  166. 

FromiseB  and  threats  made  by  a  third  person,  after  indictment,  to 
ft  witness  for  the  prosecution,  to  induce  liim  to  leave  the  State,  are  not 
admissible  against  defendant  unless  bis  connection  with  snch  third 
person  Is  otherwise  shown— 28  Ala.  71;  49  Id.  173;  providing  such 
conspiracy  is  afterward  made— 47  Cal.  3f)t;  39  id.  52;  but  if  made  after 
the  offense  Is  consummated,  they  are  not  admissible  a^dnst  the  other— 
62  CaL  212;  but  where  tbe  accessory  is  tried  before  the  principal,  tbe 
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acts  and  conduct  of  the  latter  Immediately  after  the  offense  are  ad- 
ml.s8ible--33  N.  H.  216.  It  is  proper  for  the  court  to  Instruct  the  jury  to 
dlsrepfard  them  unless  such  conspiracy  is  proved— 4JI  Cal.  649.  They 
are  admissible  to  show  that  the  previous  confessions  of  defendant 
were  true— 19  Iowa,  94:  see  id.  313.  The  declarations  of  one  of  two 
def.ndants  are  admissible  only  against  the  oue  who  makes  them— 17 
Ala.  573. 

An  act  of  a  third  person  done  in  the  presence  of  the  prisoner,  is 
equally  admissible  as  a  declaration  made  in  his  presence— 1  Koyes.  (36; 
but  if  made  when  he  is  uuc  present,  they  are  not  admissible— 52  Cal. 
6IU;  nor  is  it  admissible  unless  it  is  shown  that  he  was  inunediateiy 
concerned,  so  that  his  silence  may  be  construed  into  an  adiuissiou— 55 
Mo.  520;  but  see  S)  Allen,  271.  Where  there  are  circumstances  of  com- 
plicity between  the  prisoner  and  Ids  wife,  evidence  of  lier  exclama- 
tions at  the  time  of  the  killing,  if  in  his  presence  and  hearing,  is 
admissible— 45  CaL  143;  39  id.  66. 

If  declarations  are  offered  aeainst  another,  made  In  his  presence, 
and  if  there  is  evidence  that  he  heard  and  understood  them,  the  Jury 
is  to  decide  whether  he  understood  them— 51  Cal.  597. 

The  declaration  of  a  child  too  young  to  testify  Is  not  admissible— 
41  Tex.  352;  so  of  words  spoken  in  sleep  or  stupor— 19  CaL  40;  39  N.  T. 
39;  4  Gray,  41. 

Declarations  of  husband  cannot  be  given  against  the  wife  on  her 
separate  trial— 50  Ind.  557;  nor  are  the  declarations  of  the  wifo  admis- 
sible against  the  husband— 19  Cal.  275.  The  exclusion  of  a  declaration, 
wbcn  properly  made  and  no  advantage  to  the  surprise  of  defendant 
is  attempted,  is  not  error— 17  Cal.  389. 

Statements  in  evidence.— A  sworn  statement  made  bv  the  prisoner 
upon  his  examination  as  a  witness,  before  he  was  accused  of  the  crime, 
is  admissible  against  liim— 5  Rich.  391 ;  ION.  Y.  13;  4 1  id.  7;  but  other- 
wise if  he  be  under  arrest  at  the  time  of  the  examination— 15  id.  384; 
see  66  N.  C.  106.  The  evidence  of  a  committing  magistrate  as  to  the 
statements  made  bv  the  prisoner  on  his  prcliuiinary  examination  are 
not  admissible  on  the  trial— 43  Cal.  558.  The  Act  of  1866,  §  865,  is  not  ap- 
plicable to  preliminary  examinations— 43  Cal.  559.  The  sheriff  may 
testify  to  statements  of  accused  after  arrest,  if  they  were  made  volun- 
tarily and  without  threats  or  promise  of  reward— 44  Cal.  539.  State- 
ments made  by  a  prisoner  in  his  cell,  in  the  absence  of  threats  or  prom- 
ise of  reward,  are  admissible  against  him— 108  Mass.  285.  To  prove 
statements  made  by  defendant,  a  memorandum  made  at  the  time,  or 
soon  after,  may  be  referred  to— 49  Cal.  169;  but  they  cannot  bo  proved 
by  such  a  memorandum  alone— 14  id.  144. 

Statements  of  third  persons  are  inadmissible  unless  accompanied 
with  proof  of  defendant's  statement,  or  conduct  in  response  thereto 
—54  Cal.  89;  in  harmony  with— 32  id.  98;  49  Cal.  171.  They  are  evidence 
only  so  far  as  defendant  admitted  them  to  be  correct  by  assent,  silence, 
or  acts  on  his  part  construed  as  assent,  either  words  or  conduct— 49 
Cal.  171;  54  id.  89;  32  id.  98. 

Where  defendant  gives  in  evidence  a  statement  made  to  bim,  he 
cannot  prove  his  reply— 4  Zab.  843.    The  party  calling  a  witness  is  not 

ftermitted  to  prove  statements  made  to  others,  which  if  testified  to  on 
he  trial  would  have  made  out  his  case— 49  Cal.  3S4.  Statements  made 
to  the  prisoner  in  respect  to  his  connection  with  the  alleged  offense 
are  admissible  to  show  his  conduct  when  they  were  made,  but  not  as 
evidence  of  their  truth— 53  Cal.  613;  4 J  id.  172. 

The  exclusion  of  statements  of  the  district  attorney,  which  have  a 
material  bearing  for  the  defense,  made  under  circumstances  of  pecul- 
iar relevancy,  and  the  credibility  of  his  own  witness,  is  error^~34  CaL 
091. 
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Statements  of  tiie  injured  part7  tending  to  exculpate  tha  prisoner 
are  properly  excluded— 32  Cal.  100. 

Conversations.— Evidence  of  a  conversation  between  a  co-consplra* 
tor  and  a  third  person,  in  presence  of  defendant,  in  which  admissions 
were  made,  aro  admissible— 49  Cal.  160;  see  3  Id.  106.  A  conversation 
between  the  prisoner  and  his  accomplice,  before  the  committing  mag- 
istrate, may  be  given  in  evidence  against  him— {}0  Ala.  503.  Evidence 
of  part  of  a  conversation  is  not  admissible— 50  Cal.  139;  391d.  G()4:  but 
the  remainder  may  be  proved  by  other  witnesses— 50  Cal.  139;  48  id. 
236. 

The  plaintiflTis  entitled  to  call  out  all  that  took  place  In  a  consuIta< 
tion  between  the  witnessand  one  of  the  defendants— 55  Cal.  185;  31  Ala. 
329;  see  16  Ala.  672.  Conversations  are  to  be  received  with  great  cau- 
tion, but  the  evidence  of  a  witness  that  did  not  hear  all  of  a  conversa- 
tion is  not  for  that  reason  to  be  excluded— 47  Ala.  573.  If  a  witness  is 
unable  to  state  the  whole  conversation,  the  remainder  of  It  may  bo 
proved  by  another  witness— 50  Cal.  139;  48  Id.  236.  A  conversation 
partly  in  English  and  partly  In  Chinese  can  be  proved,  the  English 
part  by  those  who  understood  it,  the  Chinese  by  those  who  understood 
that,  if  both  accused  and  his  victim  understood  both  languages— 48  Cal. 
236. 

A  witness  with  a  very  imperfect  knowledge  of  the  language  Is  not 
competent  to  testify  to  a  conversation  in  which  a  confession  was  made, 
if  he  did  not  imderstaud  the  whole  of  it— 39  Cal.  663.  Conversations 
of  third  persons  with  the  witness  merely  to  show  that  the  fact 
was  fixed  on  his  recollection,  are  admissible— 1  Dutch.  566.  The  de- 
ductions of  the  witness  from  the  conversation  are  not  admissible— 47 
Ga.  524.  Evidence  to  prove  that  deceased  had  said  in  conversation 
some  three  years  before  the  killing,  that  he  had  enemies  in  the  countnr 
who,  he  was  afraid,  would  take  iiis  life.  Is  inadmissible— 41  Cal.  40. 
The  party  whose  conversation  has  been  proved,  cannot  on  cross-exam- 
ination, show  by  the  witness  a  subsequent  conversation,  though  it  re- 
lated to  the  same  subject— 1  Parker  Cr.  R.  11. 

Defendant  cannot  introduce  statements  of  deceased  concerning 
circumstances  attending  the  difficulty  in  which  he  was  wounded,  mado 
three  days  after  he  was  wounded,  but  when  in  his  right  mind  and  not 
expecting  to  dle-44  Cal.  435;  32  id.  100;  45  id.  146:  6  Pac.  C.  L.  J.  917:  12 
Allen,  587;  2  id.  136.  Inquiry  into  the  religious  oelief  of  deceased  is 
not  admissible  on  the  pomt  of  credibility  or  competency— 51  Cal.  599 ;  43 
id.  34:  17  id.  612;  51  id.  600. 

Confession  of  guilt.— A  confession  is  the  voluntary  declaration  to 
another,  by  a  person  who  has  committed  a  crime,  of  his  agency  or  par- 
ticipation therein— 30  Cal.  151.  "  Confession  "  is  not  a  mere  equivalent 
to  "  statement "  or  ♦*  declaration  "—30  Cal.  151.  Confessions  as  evidence 
are  restricted  to  an  acknowledgment  of  defendant's  fi^ullt,  and  the  word 
*'  confession  "  does  not  apply  to  a  statement  made  by  the  defendant  of 
facts  which  tend  to  establish  giiilt— 49  Cal.  637;  30id.l57.  If  apersonhas 
sufficient  capacity  to  be  amenable  to  law,  he  has  sufficient  to  make  a 
confession  of  guilt— 4  Har.  (Del.)  563.  A  member  of  the  Jailer's  family 
has  no  authority  to  take  confessions— 14  Gratt.  652. 

Proof  of  confessions.— Confessions  and  admissions  ought  to  be  very 
carefully  considered  before  they  are  permitted  to  be  proved  as  evi- 
dence of  guilt— 30  Cal.  151.  Thus  it  was  held  erroneous  to  allow  proof 
that  accused,  under  the  Influence  of  fear,  induced  by  threats  and  vio- 
lence, conducted  persons  to  the  place  where  the  stolen  propsrty  was 
found— 20  Cal.  177.  They  may  be  proved  either  by  the  record  or  by 
oral  evidence— 61  Me.  17 1.  A  witness  may  testify  to  a  confession  made 
by  the  prisoner  to  him  through  the  soil-pipes  of  a  jail,  though  he  only 
knew  mm  from  his  voice— 76  Pa.  St.  319.  The  prisoner  Is  entitled  to 
proof  of  the  whole  confession— 26  Ala.  59;  29  id.  532;  but  the  defend- 
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ROt  eumor  tan  the  cDnfeaslon  strlckf u  out  on  tha  groimd  that  the 
wilDHs  BMted  tbat  he  did  not  remnin  to  bear  tbe  eatlre  tonvenatlon 
—32  Cul.  iBD.    11  will  be  piesumcd  UiaC  a  coofesslon  made  bolota  a 

proof^a'^ku-aDeLSsM.  ^"""'^'^  •  ""    «'    o  eic  u  epuroe 


OonftMbma,  wb«n  idmlialbla.— ConfenlaDa.  eutttelr  vdimtarr, 
-rewlDitulbleieveu  If .  on  a  prlo' oceaalon.  aome  pnunlK  of  faror 
notaeteamiliMIIiseniimleto  InilDce  them-U  Cal.  B>;  nTt.  isl:  38 


^  siBt  ■od  altlnagh  a  prlxiiicr  baa  prevlonalT  m 

wUcli^lrMfionimglllDaaenoBiWlUbeailniSilUlt. ,. 

Jai>ea,(N.C)aU;  ifl^TalitTtni  SHelak.«»:  4  Sm«lea*BL3l;  IS 
lA  All.  NI:  biiC  wbara  a  anbseniwnt  oonteufoninu  node  on  tlie  auns 
<bv  as  anothor  ImptOMiljr  obtained.  In  tbe  nrsKncv  of  sonie  of  tba 
p^aoiii  to  wbom  the  oist  eonfeision  naa  nude,  It  li  not  admlMlblo— 
nHIo-Sffi.  Wliete an  emploi^  told  hli  emploire tbal  he  woBld  be 
.....  — jB  aiimigjfi^ 


ceof nalOD  afMrward  made  li. 

-SJ]i£rus;aBelBel>k.ira)aJoiieB,(N.C.>M>.  When  no  Hope  or 
hTorIa  MM  out,  It  will  be  coinpeteut  tboosh  obtained  br  ajmHnlM 
oC  •ami  coOatenllieneflt.^  kTh.  1H|  £  Heb  (Ey.)  ttf.  wSeie  a 
petsoD  la  Jail  ma  told  tbat  UiTW  oomlrterea  benoraUo  In  an  caaei,  H 
a  petecHi  wai  aniltr,  to  confer,  tbe  conf esslon  vju  adralaslbte— 1  OfW. 
491.  A oontMtion  made  to  afallow^lsoiier ii admlsUbl^-PhlU. (S. 
C.ytU.  PifwnenbebHlDoiiatodjrbetoretbacaraiier^lan'.weretold 
br  aeveral  of  tbe  Jurrttaac  dieli  etatements  nere  connadlctor*.  and 
tbat  It  they  met  sauty  tbey  bud  better  confess;  a  coulesslon  made 
neit  da/  tq  a  nerapu  not  preseot  at  tbe  coraner's  litrr  !<  a^mlsgiUe-' 
teHlss.ei..  ihecoDfeseionaorapiiitclpa]nrondn][i»1bIetue^:<i<>'lsb 
nllce, made nuder a proni]so from tbeproseculion  tbat  ho Ebould  not 
be  tned,  U  admiMlble— lo  pick.  cs.    Tbat  aceosed  bad  auiswd  to  get 


anotlier  ant  of  ]bU  who  wmlil  idd  him  In  escaping  li  KdmltiBible 
tgtUat  tliB  one  iMlnf  his  taeaoB  M  Gal.  Mi  bin  Br  eouceallng  > 
bonMIilefi  ttw  pmuoiUon  ouflot  prora  tbe  coufesakHU  of  tha  tidet, 

'-  -" ceordeKodmbcbataG^niahMllMni  nolaD-iOIilq,*M. 

nMIBto  an  oOoBi  win  l»a  Uie  oiliaDer  In  eniloibi  U 

'^^^ erii«n(,lt*dmMUa-«(M.4«.    TbBcl> 

,— _.-r_„  iaatttBttineiuiiI«Tain>Manatrttuw.ndD- 

cfent  tD  eielnda  i  eouKaliMi  ai  ertdtnea   <>  CaL  <nt  S  C.  2  Qtbhi 


A  IndnencM  bj  the  same  liDpei  sad  tern  as  the  llrst.  and  tba 


attetppt 


h^.n 


loe  and  of  a  DransdtMMddsslsii— »  m!  f.lB:  Wbera  proputXp  >l- 
Uved  touTBGwui  oMaiitMl  br  Buma  of  UmM^mi  ■Cteiwatds  fnuul 
cSncilea  in  diKsdwmunua.lt  la  ■dmlAUa,  aa  teadbg  to  ilNW 
>iilltjkiu]iria3njUdSrteiit--Sxa.71.  Tbaaopfnarion.^rtniettu. 
or  concMluetf ofavUUM  br  •acoKd,  k  a  ctroamMmoa  min  miS 
gie_]iiiyniv_ilmr  iiiigmii»lilfl_  juttfeneei  ■galnW  li  upT^g  IIL  w. 


FalwIUMMl.  evMloD, , 

evldencefortliecoiulileratkiDoI  tlieju 


ifi  giillj  knowledge  m 


rai 


9  of  prflTlolu  good  cli 


vibiUtr  oC  (Tldsiica.— Fnwl  or  die  conteuM  ot  p>p«n  In  tie 


, fl.SForttU.   WSero  Om  wltma 

■(kc<lulMbwIfl(iiM»Pwer(irBoenmlD  tenor,  mnd  bctore  ai 
Inrl*  alioiRi  Mia  M  exuniiuB  tiis  origiiui.  It  la 

—  ■ MiiMC-4)  GiL  les.   TbeaHsMDce 

ijp  npnUtlon— 41  CoI.  «ai  Tttacb ~. 

^  to  prova  >  pomcDlar  cfiaige,  It  Is  ndmlulble,  altbowb 

M  pTOTa  auotlier  separata  and  dlMuct  oDeuBO— 38  Ho. 

mai;  Id.  DSTj  4!  Id.  US. 

Whare  avldenoe  la  oflhrad  oa  tbe  part  of  Ibe  defeadaut  wblob  Is 
ol  dODbtfnl  admlialbllln,  the  betler  practice  Is  to  tutmit  It  Itaan  ta 
ebancokrenusal-lBCBi.  1ST,  ^Tidence  of  tbe  pi'lsoner'i  gallCy  pai- 
tlclpaClon  In  ttie  commUBloa  of  a  crlise  vboUV  dlacomwctad  Rom 
UiHforwiiieli  ba  li  (Hitrlal.tiaot.aaageBeru  rule,  admlulbls-si 
CaLW:  311d.M:  ItPa.  St.  Ml  S  Atk.  29}  S>  N.0.<8Si  aW.Va.  mt 
IM 1  irbeaL  C.  d  13 ;  a  Hunpb.  f: 

TImm  U  ■  wlda  ditlaetlBii  betmau  tnunaterlal  and  IneompetaDt 
•TldeDC*— 48  CaL  138.  It  mar  bs  mMeilal,  and  stni  ba  Ineonipcteiit- 
48  Cal.  338.  Where  lirelBrant  testimony  u  calcnlated  to  mialaail  or 
Drejoillee  tba  minds  ot  tbe  inrr,  it  Is  error  to  racaiTa  It— see  t  Pac.  C. 
O.B8!:  UCal.«Ti  lllred.lif. 

Baling  out  aridanca.   Rnlai  of  OTidanoa Tbe  gananl  mlal  of 


tba  point,  whether  ItlaBdjnlealble  to  ImwKh  a  wlCneu.  orcompeI«D( 
togotohlscredlblllt;— (9  Csl.  338.  Altbongb  Inrormstlon  soagbt  Is 
Immaterial,  yet  if  itecenUaat  la  aol  prejudiced,  ladgment  will  not  ba 
dlitmbea-4iCal.M. 

A  pirtr  oannot  ba  pracladad  from  rItIiie  evldenCB,  onleu  It  ai»- 
pear  wllA  eertalntf  that  such  matten  Inv^etMiaFe  l>eea  determinad 

A  putT  objacUni  to  the  at 

leobledloB,  a-  " 

.^_._T*L. — J '^^^■'^Watowhlehheaiiglit 

.__.  —droppliu  li  not  a  vaUit 

objection  to  the  admUllon  of  teaUmony—M  CaL  M, 

If  arldMua  oompaunt  for  anaitlciilar  pnipoie  ta  admitted,  nnieT> 
■Or.uiddeteiidaiufAdlitaaakthecoartto  UmltlttoaaehpanieiUar 
|i)iiI)OM,hecaaiutalterw*n]  complain  that  It  was  Inadmlalble  for 
*oiiMsaerpiirpaa»~«Cal.>n.  if  the  people's  wUneis  abows  ahe  M 
»pnMlate,thSddenbnt  la  not  liiiured  by  tbe  rarnul  of  the '■<<<<'* 
tfido#MBi  towpra  that  fact— IKCaLUI.   Vhara  the  pr^er  o 
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ot  iDlneqnentlr  renewed,  md  no  effort  made 
lecMon  OB  Uie  point.  II  miuc  M  comideted 

caimat  bo  ruled  out  od  tbe  groimd  th 


wcuul  triKi  if  he  bu  left  Uie  State— MCaL  fil. . 

nCBLHiBee4IUiui.llViUSecB.ftB.17.  ICtsproduclDEtbeteetimoDir 
anew,  kod^^oCusliu^or^nlen^  to  ttae  former  veriUct— <»  CbL  W: 
0;  10  Humph.  479. 


lost,  defenilauc  may  jhow  Uial  It  wai 

be  compelled  toteatl^ B8  to  ovldence  before' the  Brand  Jury— 7  S«U 

nesa  testlfled  to  bctoro  Ibo  Brand  Jurf— 25  Gratl.  M2l:  so  tbe  testlmon* 

dla.  iH;  IT  Vt.Wi|  79 Pa.  St.  321 1  but  It  Isnot  propertosskawltneu 
to  recurtDbUtecoUectlonotlilBieBtlmany  before  tbe  grand  Juiy— II 


Proof  of  bandwrlttDB-— To  prore  luuidwrltlnB.  H  wltnen  mntl  bave 
■een  (lie  peraoo  irilte,  or  bsve  corceipouded  vltb  blm— 3  Zab.  'ill;  eae 
sePikSCnS;  UParkerCr.B.liOj  ifd.fia.  Feraoni  skUleU  to  lian^ 
WTltUiB  ua  comiMtent  totealUT.alcbaugta  tber  never  eaw  tbe  person 
ifTlte^  (»Io.  i.  Eiperta  an  neriDictea  to  tesUIT  Iluc.  on  comparl- 
wn.  tliBT  beUBTed  tbe  baodwriibig  to  be  the  ume-U  Ohio  St.  m-,  « 
If.  H.  m.  An  eniert  to  handwiltliiB  ma;  teMlfr  whellWT.  In  Ua  DplD- 

' 1>  lettera.  to  ft  dlifulaed  hand,  and  calonlaled  to  divert 

'  ""■ ■ fttila  hu^hdwiltlng,  and  mw  fin  the 

i~- —    UeMUllot  «DMp«rt.InllMd> 
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lucannat  be  tested  byplKlug  beCora  bim  Inelevuit  papenta 
ht.sW.    Intbetasaol 


wriODBcann^.  -. _,  ,- „ 

contracllcc  hlj  teallmony  u  to  Ibe  bsnanTltliiit  CDDl»lDed  In .. 

Blstchf .  SM.    Intbetasaof  deeds  or  papers  so  old  that  ng  living  per- 


-!  Z»b.21 

Whan  handwriting ii  proved  b;  coni[WlBon»  tbeorlglnalwrltliw 
orstanOard  uinst  (list  be  pravGd,  and  dupUcattu  lalien  by  press  or 
copylpzmacbbieBaranatorlglDals— 1  Cusb.  18».  When  a  irrltlns  [i 
piavoata  b« seniiliie, dHnparlaooam^ ba made  between  ic  and  Ibe 
Wrltliiarlndl^IflbrvflDessei,  nhonurclvetbelr  opinions  founded 

4H:  KSTa^i  e<n(fa,  1  Denla.  HI.  It  li  ftn  tba  fiar  to  decide 
irtkcther  tin  nnDlDeneBi  of  kwiWiis  n  itotmI  beroMla  Rasooable 
doabt— B  TtnS)  but  we  lis  Hon.  «1.  Ibe  Baralneiuss  of  lumil- 
mlUng  nuiDot  b«  [saved  m  dtnicoved  of  aUowbii  tbe  Inrr  to  coot. 
pars  IC  witb  tbe  bandwrltlng  ot  tne  piny  proved  or  admlCleu  Benobie 

Short-band  notes  of  fl1at«meDtfl  of  defendant,  talcen  from  iDterpre^ 
ers,  are  not  competent  tcstlrooDy— tiPao,  C,  L,  J,  4G9.  Tba  Interpreter, 
or  some  witness  wbo  understands  tbe  laiiffuaffa  In  wblcb  tbe  fltsu^ 

Gefois  tbe  committing  mMl^trate,  are  prtma/ada  evidence' of  tbe 
teMlmonirtlveii,  but  are  HOI  admiaslUe  II  taken  tbroDcb  an  Interpret- 
u^-H  UiLui.  liitiles  In  tba  business  booU  of  a  Iblrd  person  u* 
adndMlbla  InavldMKe— IS  N.  H.4S1. 

■  may  be  read  to  the  Jury.  In  order  to  tfect  the 
ness,  but  newspapers  cauoot  iio  nut  In  evidence— » 

extent  loitblcb  books  may  be  read  lolhojurylsdls- 

cretlotutry  with  tbe  court— 1  Cband.  liij;  l  Gray,  ei;  see  43  ill.  no. 
Wortls  written  on  tbe  tag  of  a  vallso  may  be  proved  by  piirolo-W 
Uass.  M3.  Wben  n  wrIlUit  contains  botb  legal  and  illegal  evidence, 
tbe  court  Is  not  obliged  to  eipunge  tbe  illegaf,  but  only  to  point  It  out 


ereOtt  ol  tbovltDeuTbi 
AlleD.m.   Theei — ■' 


orfromolbe'rattempti-^lllLa.  An.  3B2';~eee  41111,93}.    It  Is  snfflclent 
madebyiiHdcIendintotrlgl:---*'-' ■'■•■•"-'— -"•-■-- ■--■^°"-°-'- 
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show  that  the  principal  In  the  offense  burned  the  honse  or  applied  the 
torch  with  his  own  hand— 39  Gal.  75. 

On  a  charge  of  procnrlng  another  to  hum  a  house  by  means  of  ker- 
osene furnished  by  the  prisoner,  it  is  competent  to  prove  that  there 
were  stains  of  kerosene  on  the  shirt  of  the  accompltce  when  he  set  the 
fire— 58  Me.  238.  In  an  Indictment  for  arson,  with  intent  to  defraud  an 
Insurance  company,  it  is  sufficient  to  prove  a  corporation  de  facto,  the 
compliance  of  the  corporation  with  the  laws  of  the  State  need  not  be 
proved-29Cal.2(iO:  see  49  id.  344;  41  id.  &i5;  28  id.  507.-  11  Wheat.  302. 
The  testimony  of  the  agent  of  the  corporation  is  sufAclent  to  warrant 
the  Jury  in  finding  itstfe/orto  existence— 29  Cal.2(i0;  S3  id.  165;  49  id. 
344 :  6  Nev.  185.  It  Is  not  necessary  to  prove  that  the  policy  was  valid 
—20  Cal.  261.  Upon  a  separate  trial  the  attempt  of  the  other  party  to 
procure  pajrment  from  the  insurer  is  competent  as  acts  and  declara- 
tions of  a  co-conspirator— 39  Cal.  75.    See  anUt  S  S  447-455. 

Aasaolt.— The  burden  of  proof  is  on  the  prosecution  to  show  gtdlt 
beyond  a  reasonable  doubt— 1  Gray,  61 ;  see  3  Ired.  357.  The  prosecu- 
tion must  prove  the  time  and  place  of  the  alleged  assault— 34  Ind.  104; 
see  id.  436;  8  id.  836;  32  Ala.  575;  but  if  the  proof  shows  it  in  a  dllfer^ 
ent  town,  the  variance  is  not  material— 8  Gray,  886.  The  circum- 
stances which  in  fact  led  to  the  assault,  are  part  of  the  res  aestx—2Q 
6a.  723;  as  facts  tending  to  show  adultery  with  the  prisoners  wife— 
10  Mich.  212. 

Where  the  evidence  tended  to  show  that  defendant  was  assaulted 
by  the  party  injured  and  several  otherpersons.  whatwassald  by  these 
persons  at  the  time  of  the  assault  is  a  part  of  the  ret  gettm,  and  is 
admissible— 17  Cal.  297;  but  see  3  Heisk.  420. 

Declarations  of  the  party  assaulted  made  immediately  after  the 
encounter  are  admissible  as  part  of  the  rej  oei/aB— 32  Ga.  672:  48  id. 
607.  The  declarations  of  the  defendant  made  the  next  day  after  the 
occurrence  are  admissible  on  the  question  of  malice— 51  Ga.  429;  so  of 
his  declarations  made  a  short  time  before— 2  Ind.  438;  28  Ala.  693. 
A  letter  written  by  a  co-consplrator.  subsequent  to  the  occurrence,  is 
admissible  in  evidence  against  the  defendant— 26  Ala.  44. 

The  question  of  malice  is  a  question  of  fact  for  the  Jury— 51  Ga. 
403.  Where  the  prosecuting  witness  retreated  and  was  followed  by 
the  defendant,  what  occurred  at  the  place  where  she  took  refuge  is 
admissible  on  the  question  of  intent— 27  Cal.  630.  On  a  charge  of 
assault  with  intent,  the  intent  cannot  be  implied,  but  must  be  proved 
as  a  fact— 5  Har.  (Del.)  506;  and  the  proof  must  be  as  of  the  time  of  the 
act— 1  Thomp.  &  C.  833. 

The  particular  intent  alleged  must  be  proved— 28  Ala.  693.  It  is 
sustained  by  proof  of  intent  to  commit  any  felonious  homicide— 1 
Parker  Cr.  K.  327.  Proof  that  the  assault  was  made  willfully  and  ma- 
liciously, with  the  intent  chained,  is  sufficient— 19  Ohio,  879;  9  Conn. 
259.  The  preconceived  intention  of  committing  the  assault  may  be 
proved  in  aggravation— 4  £ng.  42. 

Proof  of  intoxication  is  admissible  on  the  question  of  intent— 32 
Ahk  419.  The  intent  is  a  question  of  fact  for  the  Jury— 29  Mo.  419:  47 
Ga.  568.  So,  whether  an  assault  by  lying  in  waft  is  deliberate  is  a 
question  of  fact— 3  Heisk.  342.  The  party  named  in  the  indictment 
must  be  proved  to  be  the  party  assaulted— 36  Tex.  113 ;  49  Miss.  17 :  but 
a  slight  variance  in  his  name  or  designation  is  not  material- 3  Met. 
330.  It  is  not  material  where  the  names  may  be  sounded  alike— 28  Ala. 
53;  see  18  Mo.  320;  7  Blackf.  324. 

Declarations  of  the  party  assaulted  are  admissible  as  tending  to 
point  out  the  individual  who  committed  the  assault— 3  Ired.  504.  Proof 
of  the  commission  of  an  assault  on  one  will  not  sustain  a  charge  of  an 
assault  on  two— 8  Iowa,  203.   On  a  charge  of  an  assault  with  a  danger* 
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ons  weapon,  the  prosecution  need  not  prove  with  what  weai>on  the 
assault  was  made— 5  Parker  Cr.  B.  39:  11 N.  H.  271 ;  and  where  several 
weapons  are  charged,  it  is  immaterial  whether  he  used  one  or  all  of 
them—l  Iowa,  8:)2.  Whether  a  weapon  Is  dangerous  is  a  question  of 
law;  but  where  the  question  is,  whether  an  assault  with  the  weapon, 
from  the  manner  of  Its  use,  or  the  part  of  the  body  attempted  to  be 
struck,  endangers  life  or  not,  is  a  question  for  the  jury— 2  Curt.  241. 
Where  an  assault  was  made  with  a  pistol  beyond  striking  distance,  it 
must  be  shown  that  the  pistol  was  loaded— 6  x^ev.  113. 

Proof  of  attempt  or  offer  to  strike  will  not  sustain  a  chane  of  as- 
sault by  striking— 35  Ala.  363.  Where  the  circumstances  show  «m 
abandoned  and  malignant  heart,  an  assault  with  a  deadly  weapon, 
with  intent  to  inflict  bodily  injury,  has  been  proved— 18  Cal.  636. 

To  sustain  a  conviction  for  an  assault  with  Intent  to  kill,  the  proof 
must  be  such  that  if  death  had  ensued  it  would  have  been  murder— 
46  6a.  159;  51  id.  402;  id.  429:  62  id.  88;  22  Gratt.  924:  37  Me.  468;  3  £ng. 
451 :  5  id.  318;  see  2  Minn.  123;  18  Ala.  532;  but  the  Jury  must  be  satis- 
fled  beyond  a  reasonable  doubt— 28  Ala.  693:  68  N.  Y.854:  45  Ala.  66. 
Evidence  of  experts  on  the  trial  .as  to  the  location,  character,  and 
probable  consequences  of  the  wound,  is  admissible  as  bearinar  on  the 
Intent-1  Thomp.  &  C.  333;  19  N.  Y.  41. 

Assault  to  murder.— On  a  trial  for  an  assault  with  intent  to  commit 
murder,  evidence  of  a  conversation  between  the  parties  immediately 
after  the  assault,  which  is,  perhaps,  a  portion  of  the  res  gestx,  is  ad- 
missible—49  CaL  391 ;  but  if  it  is  ruled  out  by  the  court.  Judgment  will 
not  be  disturbed,  if  the  bill  of  exceptions  fails  to  show  a  conflict  of 
evidence— 49  Cal.  391.  It  is  not  competent  for  the  defendant  to  prove 
his  general  good  character-8  Fla.  56 ;  10  B.  Mon.  225.  An  assault  with 
intent  to  murder  cannot  be  excused  on  the  ground  that  it  was  In  de- 
fense of  property— 3  Ired.  186:  1  Mont.  41.  Mere  threats  made  wUl 
not  excuse  a  deadly  assault,  when  the  party  assailed  had  made  no 
attempt  of  a  hostile  or  equivocal  character— 45  N.  Y.  260.  Where  the 
defendant  was  the  aggressor,  he  cannot  mitigate  the  offense  by  prov- 
ing that  it  was  committed  under  the  influence  of  sudden  passion— 41 
Tex.  494;  nor  that  his  adversary  had  armed  himself  for  a  voluntaiy 
fight— 36  id.  42. 

Bribery.— Where  the  statute  requires  corroborating  testimony,  the 
corroborating  evidence  must  go  directly  to  the  fact  of  the  bribe— 
3  Bush,  469. 

Burglary.— To  sustain  an  indictment  for  burglary  of  a  dwelling- 
house,  it  must  be  proved  that  some  one  lived  in  &e  house— 48  Ala.  273. 
The  tenure  by  which  the  occupier  holds  the  premises,  is  immaterial- 
49  Ala.  344.  Where  it  was  proved  that  the  occupier  had  deserted  his 
family  two  weeks  before,  ft  is  no  variance— HO  Mass.  603.  It  is  not  a 
presumption  of  law  that  a  felonious  breaking  into  a  dwelling-house 
was  committed  in  the  night  rather  than  in  the  day-time— 4  Jones  (N. 
C.)  349.  The  question  as  to  the  time  of  breaking  and  entering,  is  one 
of  fact,  for  the  Jury— 35  Conn.  615.  The  prosecution  may  prove  the 
offense  committed  at  a  time  and  place  admitted  to  be  other  than  and 
distinct  from  those  mentioned  or  intended  to  be  charged  in  the  indict- 
ment—48  Cal.  551.  It  is  not  material  to  prove  whetner  or  not  there 
was  sufUcient  light  to  distinguish  a  man's  face— 5  How.  (Miss.)  20. 

Identification  of  a  person  by  his  voice,  maybe  sufllclent— 105  Mass. 
62.  It  need  not  be  proved  that  goods  were  actually  stolen,  it  is  suf- 
ficient to  prove  the  Intent-6  Bush,  376:  and  if  larceny  is  proved,  it  is 
sufficient  evidence  of  the  intent— 12  N.  H.  42;  4  Parker  Cr.  B.  153:  but 
there  must  be  some  fact  or  circumstance,  act.  or  declaration  of  deienc' 
ant  hi  addition  to  mere  breakhur  and  entering,  from  which  the  jui 
can  find  the  lnten^-4  Parker  Cr.TL  153 ;  and  proof  of  intent  to  steal 
not  sufficient— 11 N.  H.  269. 
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other  criminal  acts  than  tbose  charged,  may  be  prored  against  the 
defendant,  to  show  guilty  knowledge,  estahlish  identity,  make  out  the 
res  gestWt  or  complete  the  chain  of  circumstantial  evidence— 42  Ala. 
532 :  but  evidence  of  other  distinct  burglaries  is  prima  fade  Irrelevant 
~42  Ala.632:  IK  Mich.  507.  So,  evidence  tending  to  snow  that  goods 
were  found  in  the  prisoner's  possession  stolenf rom  another  person ,  pre- 
vious to  the  transaction  in  question,  is  improper— 6  Parker  Cr.  B.  671. 
So,  evidence  to  prove  that  the  ward  of  a  key  found  in  defendant's 
possession  was  made  and  fitted  by  him  to  open  another  building,  is 
improper— 2  Gush.  590. 

Bnrglarions  tools  found  in  the  possession  of  the  defendant  soon 
after  the  commission  of  the  offense  may  be  offered  in  evidence  when 
they  constitute  a  link  in  the  chain  of  circumstaucesrtending-to  connect 
him  with  the  crime— 29  Cal.  659:  see  49  Mo.  573;  but  it  must  first  be 
shown  that  the  burglary  was  in  fact  conunitted— 29  Cal.  660. 

Proof  of  breaking  and  entering  a  shop  is  sufficient  to  convict 
under  the  charge  of  breaking  and  entering  a  store— 5  La.  An.  340:  see 
14  Gray,  103;  and  proof  of  a  constructive  breaking  is  sufficient— 18 
Ohio,  308:  but  prooi  of  breaking  out.  of  a  house  will  not  sustain  a 
charge  of  breaking,  entering,  and  stealing— 70  N.  C.  239.  Proof  of 
entry  in  a  different  room,  or  at  a  different  time  from  that  alleged,  is 
insufficient— 48  Cal.  551.  Proof  of  an  entrance  obtained  by  stratagem, 
or  such  an  entrance  as  would  be  a  mere  trespass,  is  not  sufficient— 25 
Me.  500.   See  onto,  S450> 

The  breaking  and  entering  may  be  shown  by  facts  and  circum- 
stances—49  Cal.  581 ;  and  the  intent  may  be  proved  by  circumstances 
tending  to  show  a  felony  committed  In  a  store  adjoining— 2  Parker  Cr. 
B.  583.  It  must  be  proved  that  the  doors  were  shut— Coze,  (N.  J.)  439. 
The  wife  of  the  comulaininor  witness  is  competent  to  prove  that  the 
door  was  latched— 3  Parker  Cr.  R.  552.  Where  it  was  proved  that  the 
door  had  been  forced  open,  the  Jury  might  infer  that  ic  had  previously 
been  shut— Thach.  C.  C.  1. 

The  testimony  of  a  woman  sleeping  in  the  building  that  she  be- 
lieved the  entry  was  made  for  the  purpose  of  sexual  commerce  with 
ber,  if  admissible,  could  not  conclusively  establish  the  intent  of  de- 
fendant—53  Cal.  415.  On  an  allegation  of  attempt  to  commit  rape,  the 
effects  of  the  alleged  violence  on  the  person  of  the  female  may  be 
proved— 10  Cnsh.  52.  Evidence  upon  the  question  of  guilty  or  not 
guilty  of  a  burglary  charged  is  competent  to  prove  an  attempt  to  com- 
mit it-56  Barb.  126. 

Challenge  to  flght.— The  note  or  letter  sent,  and  parole  testimony 
In  explanation,  are  admissible  in  evidence— 2  Leach,  767.  That  there 
bas  been  a  challenge  is  a  question  for  the  Jury— 6  Marsh.  J.  J.  119:  2 
If ott  &  McC.  181 ;  1  McMull.  126:  4  Mo.  375.  Con'cert  being  proved,  the 
admissions  of  the  secondare  evidence  against  the  principal— 2  McCord, 
334. 

Embezzlement.— The  employer  is  a  competent  witness  to  show 
that  he  did  not  authorize  his  servant  or  agent  to  do  the  acts  com- 
plained of ,  and  that  accused  has  not  accounted  to  him  for  the  prop- 
erty—4  Parker  Cr.  B.  662.  The  indlctmen  t  is  supported  by  proof  that 
the  property  embezzled  was  delivered  to  some  one  acting  for  the 
defendant— 38  Me.  81.  A  person  cannot  be  convicted  upon,  proof  that 
ho  received  money  to  pay  n  note  and  did  not  pay  the  ssuue,  unless  it 
is  further  proved  that  he  received  the  money  as  agent,  and  failed  to 
pay  the  same  in  consequence  of  some  fraudulent  use  or  conversion  of 
the  money— 9  B.  1. 112.  Where  the  agent  of  an  express  company  stated 
that  the  money  was  stolen  from  him  on  the  way.  in  the  absence  of 
any  reasonable  account  of  the  occurrence,  he  may  be  convicted— 32 
Tex.  763.  On  the  embezzlement  of  a  mortgage,  it  must  be  proved  that 
defendant  feloniously  and  fraudulently  converted  it  to  his  own  use. 
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object tbat  ^ doatb  ««■  DM  pinnato  taBTe iMoHM  iflOln  ajeai 
aml»dv«Urtbafitaiiifil(?-HBwb,)6Ii.asarM,«8l.  ITtha 
true nuneoC  the  dtfBiuliiit  upro*eil(HitlMtnal,(nUtliadeeeaaeiI 
wai  ailM  uBonalila  acqiiiliitucea  br  tba  name  cbumd,  a  *aclBaea 
lslmiiiu>ilBl-«YaA>rCbB.  Uilmilttluralaa  variaacebetwe«k 
tbeuuna  aUeoed  and  that  nrorea,  tba  varlauce  Is  fatal— 1  Cold.  133; 
Eat  If  tba  vaSiua  la  batwaealBltiwaad  tba  tuU  cbclstlan  Dsme.lc  13 
Immaterlal-ll  6a.  lU.  So  irtura  dacaaied  was  equally  well  knoirn 
brboUmaBuatbarevasnomlitioawr-SParkerCr.B.lu.  Ttaeco> 
reatnatementof  tbenamaot  deceoBsdis  aqaeMlou  for  tbejotr- is 
UlH  Ul  I  7  ma  SI|  cHCra,  S  PBAer  <^  B.  IJK 
_nniwdtlatl(m  mnrtbe  pntred  brtbepraecuUeii— JEaDB.Ui);  !1 
Wmd.liJDi  ■naitmarbaHOTedliyclKJUuucaucEs— nrlgbtiSa.  That 
lylii«  la  wait  QoutltaiMdillbBntlOD  and  premedltatlou  Is  a  queatioa 
^•....—idS.i.  au  Tfc- — •'ttBttonmayliBShownbj-pro-'-'- 

wlmpllea  thaEtbeklllliigwi 


On  a  trial  for  mnrdsr,  photographs  of 
irftertliclrdeithbyilrowQiiig. !.".>.-. 

competent  for  the  ptosecnlloi 
mncUeied  iaaii-4S  InU.  HIS;  ai 
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.    OnlliurUy, 


B«  geela.—Everrtliliif  which  happened  In  the  ImmMllttte  pr 


verrthliif  which  happened 
he  Oetentuuic.  M  the  time  c 


ol  UieliomleUle.lsiulintssl- 
3:  u,  ads  of  the  prisoner  oa 

iuviuii-UBiB.xiainiitfld.aL    ACM  UUl  ITOrdS,  tO 

MM.  mmt  be  coDteinpanaMiraB.  or  BoneMr  ■(>,  ai 
In  lUmtntlu  ttao  ebanoter  of  tlie  cneme— IT  CiL 
tntoceMMltootlienwlwn  poawmina  IiUmMf « 
— Cwn  Iw  jMdr  ■ttwOieoaaflioC^UumEb  <!> 
i^Uratttf  tUmMM»-UCal.4».  aVnwpi 
,..,_-—.—«  olEbe  nttwCrK  mcatba  hainiciae  oecaitcjl 
ine  of  ua  pommton— U  gal.  asOi  but  ilasd^  or  craer  art 
If  title  to  luuL  BboQC  tbe  ponasuoD  of  nUen  the  nomldila 
d.aranoteTlMioe-U(»Sl!  batneUld.uO.  Bo,irhere 
••■■Fimiigiia  snimiiaereil  at  the  auns  time  and  place,  wlnt  ocenrrail 
at  tSemurOeraf  MU-b  Bdmlwlbleaaa  trial  for  tbemnnler  of  the 
otIier-7«Pa.8t.U»i  im  IIT  Kan.  132:  8  Ens.  2H;  1  Bob.  Va.  7M. 

On  a  trial  for  mnider.  erWenco  that  the  wHa  of  the  prtaoner  had 
been  In  the  habit  of  ulultery  with  the  deceased  la  net  udml£sEU1e— S 

Fraof  of  IntenL— latent  to  UU  wilt !»  presumed  nben  a  neraoo 
voluntarily  does  an  act  i^chhaa  a  direct  tendcaey  to  deatroylile— B 
Uet.  fidt  8  Humph,  til;  l^tafb^  201  6  Club.  IW)  1  Oratt.  m-,  11  Ala. 
m;  see  1  IreOu.  It  wUl  GetevUed  from  ^  me  or  a  danseiimB 
veapon— l3Fla.ll7:  I  DnveL  S4i  I  iona.  BUS  antra,  1  Sov.  lS9i  31 
Fa.St.19ai  eEDB-u3:  30rec.lliWHIn.T3L  a«,  ahootlns  oae  per- 
Boa  with  latent  to  kill  BQOtbler,  li  aidScleut  abonliiic  ot  latent— SSCal. 

TbB  dmntenncaa  of  aeenaed  at  tbe  time  of  tbe  act  may  be  worea 
oatboaaMtlonOffniUCTtnten»>44Cal.2ll:431d.lH.  Itrnvbecon- 
Blderediriak  the  oilier  facta,  to  enaUethoJtnr  to  determine  wbetber 
tbo kUUuEwas  done  deUbenMIy  ucl  ncemeiluatcilly-^l  OaL  M4:  21 
hLHIi  lTBnmpb.lN;  lfip^%t;«aim^  13IieId.MI|  81d.nii 
or  to  proTO  tbe  prisnner  was  Dot  citable  of^MIMrHloa-«>  Osmk  IHi 


Ohatacter  ot  defsndjuit.— Od  >  trial  for  miuilcr.  ttia  ctaancter  at 


tavoivea  la  aa  oSmim  chund— « 
Sliu:kt.:M.  Bo,liuelunotn%irgli 
ObaiaoHrof  dwawed^n  la  nMeampaUntto  tiiow  flat  OewaM 

1  Kaik  411.  It  1*  DOt&muarlBl  anuaan  nhetlui  deceBsed  tni  la 
toBtamaa  ot  duginaui  ctaaiaMra:  It  li  Iili  lenpntloa  h  aaelitbu 
eqnautnteittaalegtilmueaabjectof Inqnlir'-SSOaLTU.  ItlaadmlB- 
■iblaotilrwluikltteiidaliiiomavv  toduw  Uu  prlsHier  bad  bodib 
gtoandi,  >■  a  reasonable  mail,  to  fear  tint  be  vaa  Iilmielt  abom  to 
receive  soiae  bodUr  harm,  and  ttiaC  lie  acted  nnder  tin  lolhiFDce  of 

tear— tlCaI.6«)i  IJld-SUL    Where  mo  defense  Introduces  test 

astotbacUaacierof  deceased,  the  proseeullon  baaarlgbt  to 
daee  teatlmonr  on  Oia  suns  point— 6  Pae.  C.  L.  J.  8S2. 


Drlng  dsolaraHonb— Dying  declarations,  iFben  mads  bT  the  de- 
ceased, are  evldeucB  on  tbe  tiTal-lft  Cal.  M;  see  IJ  Id. !»[  U  W.  V;  id. 
BWl  l|id.  IMi  il  Id.  US;  Uld.4»i  aiAiacb.sn;  id.  MS.  £Tld«ace  of 
•i^^Awri^^  ^...:i.— «■«..  *■-  -'""'^bersouaraaauualuocraatrfaii 
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«T,llke  deelanttaii  19  not  iMlialsslble— U  Cal.  T!:  illA.  IT.  They  an 
not  adDUsslble  onleu  iledanat  iMlisres  lilmseli  In  rach  sztiaiilty 
tlisteTenrtiope  oltMs  irotU  ISBone.  and  lUssalntlon  Is  actually  Ui!> 
VeaOtDS-UfSiaa;  »ld.7a;  Hl£lT:  ILeacli.iai  aaitlmaUleaa 
—  — '•  —'"  — w  bo  ibmni  bom  ^nnmubwcca-H  Id.  II.  Drlu 
Ai_  -TClnOea tcr mnreawBi  that aeecaMa ranigea 


Evidence  of  prior  ctmTlctlDn.— The  avermeat  of  a  prior  roovlcClon 
mustbeproTeabytliorMora— I  Gray.Kr!;  sea  si  Barli-att;  W  N.  Y. 
ell:  BiistalneU  by  proof  ol  identity  of  tliapsrtj  on  crlalnlib  tha  one 


rtbeanpTKHtodlirprobt— WHe.  A;  liatforrelmarbaprareil 

le  deiciipcloD  ym  a  bay— 3  Helsk.  «2.   An  fifolcuiieiic  lor 

■wiuuig  an  animal  li  not  auppoicea  by  proof  mat  It  iras  dead— S  Qrayi 

WI:  nor  will  proof  at  onlen  anHiort  a  ctaaiEefOTateatingbank-bUla— 

U  OtUOitU);  or  proof  of  a  plowihan  oaa  coiHie  Of  "^u'-f  s  plow 

FEB.  C0DB.-S8. 
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—15  Rich.  316;  or  the  run  of  a  plow  on  a  charge  of  stealing  a  plow 
—3  Brev.  9;  or  a  blanket  made  of  cotton  and  woolen  on  a  cnarge  of 
stealing  a  woolen  sheet— 1  Denlo.  80;  or  two  pairs  of  boots  unmatched 
on  a  cnarge  of  stealing  "  one  pair  of  boots^'— 3  Har.  (Del.)  559.  To 
support  a  charge  of  stealing  two  barrels  of  turpentine,  it  must  be 
proved  that  it  was  in  barrels  when  stolen— U  Ired.  70. 

Ownership.— When  ownership  is  laid  In  a  married  woman,  it  must 
be  proved  as  laid— 17  Gratt.  563;  id.  565;  see  44  Ind.  469;  17  Tex.  521:  15 
Rich.  39.  A  variance  in  the  name  of  the  owner  is  immaterlal~23  Me. 
171;  48  Ala.  165;  but  see  1  Bush,  11.  It  is  a  question  for  the  Jury— 7 
Ired.  210.  Where  property  was  alleged  to  be  stolen  from  a  corpora- 
tion, it  is  snfacient  to  prove  that  it  Is  a  corporation  de  facto— 4&  CaL 
342;  28  Ind.  321. 

The  fact  of  ownership  may  be  proved  by  others  than  the  owner— 
4  Yerg.  145.  A  written  receipt  for  the  purchase-money  of  goods  is 
evidence  to  show  title— 40  Ala.  372.  The  testimony  of  a  consignee  is 
sufQcient  evidence  that  the  property  is  in  him— 104  Mass.  552.  The 
goods  may  be  proved  to  be  the  absolute  or  special  property  of  him 
who  is  charged  to  be  the  owner— 19  Me.  225.  So,  if  he  had  possession 
as  agent  or  bailee,  the  defendant  may  be  convicted— 40  Ala.  54 ;  see  10 
Yerg.  549.  So,  proof  of  rightful  possession  will  sustain  an  allegation 
of  ownership— 1  6a.  563:  so,  as  to  the  possession  of  a  house— 25  id.  52: 
but|  -where  property  had  never  been  in  the  possession  of  the  agent,  it 
Is  a  fatal  variance— 35  Tex.  15.  Proof  that  property  was  held  in  trust 
will  support  an  allegation  of  ownership— 21  Me.  14 ;  1  Parker  Gr.  R.  329; 
63  Me.  124. 

An  indictment  alleging  property  in  a  single  person  Is  not  sustained 
by  evidence  of  property  in  several  as  partners— 1  Mass.  476;  3  Blackf. 
226;  14  N.  H.  364:  10  Rich.  169;  3  Rich.  N.  S.  230:  41  Ala.  416;  74  N.  C. 
272;  but  see  5  Allen,  517;  and  so,  where  title  is  alleged  in  two,  and  the 
proof  is  that  it  belonged  only  to  one— 35  Tex.  691.  The  fact  that  the 
money  stolen  was  in  the  possession  of  a  third  party,  is  sufficient  proof 
of  ownership— 6  Pac.  C.  E.  J.  453.  Where  a  witness  proved  the  owner- 
ship of  the  norse,  and  that  It  was  taken  from  his  possession,  and  an- 
other witness  proved  that  the  thief  had  sold  the  horse  to  him,  it  is  suf- 
ficient evidence  to  support  a  conviction— 6  Pac.  C.  L.  J.  569. 

Valne.— The  genuineness  of  a  bank-note  must  be  proved— 3  Har. 

(Del.)  563;  4  Rich.  356;  4  Denio.364;  2  Keyes,  145.  It  may  be  proved 
>y  the  person  from  whom  stolen— 31  Ala.  329;  8  Gray,  492:  67  Barb. 
327.  Evidence  that  defendant  passed  it  as  genuine  is  sulBcient  proof 
of  genuineness  and  value— 2  Va.  Cas.  125:  Grarker  Cr.  R.256.  Parole 
evidence  of  the  contents  of  the  bills  is  admissible— 18  Johns.  90.  The 
witness  may  refresh  his  recollection  of  the  value  of  the  goods  from  a 
schedule  made  by  his  clerk  in  his  presence— 37  Me.  246.  Where  pun- 
ishment does  not  depend  on  value,  proof  of  value  is  not  essential— 12 
Allen,  183.  Evidence  that  the  witness  went  one  hundred  miles  to 
himt  the  stolen  horse,  would  tend  to  prove  that  he  was  of  some  value 
—8  Eng.  66. 

Identity.— The  identity  of  the  goods  stolen  must  be  proved— 43  Cal. 
638;  see  19  id.  603.  In  larceny  of  coin,  the  jury  must  determine  whether 
the  coin  proved  is  of  the  same  kind  as  that  stolen— 23  Gal.  150.  Iden- 
tity and  ownership  of  stolen  property,  how  established  by  proof— 43 
Gal.  639. 

Gruilty  knowledge.— The  gnilty  knowledge  said  Intent  of  the  de- 
fendant must  be  proved— 47  CaL  103;  32  Mo.  571.  So,  in  the  case  of 
hiring  a  horse  promising  to  return  it  by  evening— 18  Cal.  337;  23  id. 
280.  Bo,  where  defendant  was  with  one  who  stole,  and  saw  him  steal 
without  interference  on  his  part— 27  Cal.  489.  Evidence  that  other 
stolen  property  was  found  in  defendant's  possession,  is  admissible  to 
show  guilty  knowledge— 15  Mo.  168.   The  defense  cannot  prove  that  he 
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Is  a,  minor,  for  the  jmrtMMB  of  sbawlDi  Oat  hs  m  Ktliig  under  tli« 
control  of  Ms  motG«^-2)  CoL  lit. 

BsB  gattB^It  Is  GOmpetsnt  (or  the  detendint  to  shoir  tlmt  be  wu 
Ktloa  under  a  mlstue.  and  wbetUer  real  or  feigned  Is  a  queatlon  far 
tba  jury— u  00.188;  as  evidence  Is  kdmlssltile  to  explain  blscandacc 
andlutentloa-H  Ue.  Sti  le  Cal.  »9.  It  Is  eompelent  tor  delendUDC  la 
proTB  wluic  he  laid  la  reply  to  ae  charge  when  tureaied— 61 N.  C.  >% 
Un  bis  dci;laratlDii  u  to  nulnantlon  made  acihe  lime  or  taking  the 

Eroperty,  kspart  of  therupuf^— 41  Ter-SOS;  7EDjT.7d2.  The  Jury  are 
!ie  Judgei  as  to  Ibe  title  of  the  property,  the  taking  and  cariylDg 
■way,andlhBbiceBt-UCaHSS.    '    •"    ^  '^ 


n  anpporu  the  allega- 
ta.   The  certificate  of  tlie  magistrate  before  vbom  tfie  alleged  f  sis* 
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taken  was  authorized  by  law  to  administer  It— 32  111.  429.  On  a  charge 
of  pexiury  before  a  committing  magistrate,  the  prosecntlon  may  prove 
wliat  defendant  swore  to  by  parole  evidence— 50  Cal.  95;  Thacn.  C.  C. 
604.  The  materiality  of  the  matter  sworn  to  most  be  established  by 
evidence— 32  Iowa,  403;  10  Kan.  157.  It  is  competent  to  show  that  the 
motives  of  defendant  were  cornipt— 6  N.  H.  852.  That  the  false  oath 
was  taken  willfully  and  corruptly  must  be  established  by  proof— 41 
Ala.  419.  The  falsity  of  matter  sworn  to  may  be  proved  by  books  and 
papers  kept  by  the  party  and  under  his  control— Deady.  127.  Where 
the  prosecution  makes  out  a  prima  facie  case,  the  burden  is  cast  on 
the  prisoner  to  prove  surprise,  inadvertence,  or  mistake— 30  Yt.  559. 
To  authorize  a  conviction,  the  statements  of  the  defendant  must  be 
disproved  by  two  witnesses,  or  by  one  witness  and  corroborating  cir* 
cumstances— 1  Bond,  1;  20  Iowa,  582;  Thach.  G.  G.  654;  1  Nott.  &  McC. 
546;  but  the  law  does  not  require  two  witnesses  to  establish  the  giving 
of  the  testimony,  but  only  to  prove  its  falsity— 17  Iowa,  18;  12  Met.  225. 

The  testimony  of  one  witness,  and  the  declarations  of  the  prisoner, 
are  sufficient— 1  Dev.  263.  Declarations  of  defendant  are  not  sufficient 
to  convict— 30  Mo.  364.  The  corroborative  proof  need  not  be  equiva- 
lent to  the  testimony  of  another  witness— 10  Ohio  St.  258;  57  Mo.  252; 
contra,  29  Ind.  442.  A  party  to  a  suit  may  be  a  witness  to  prove  per- 
jury therein,  where  conviction  would  not  entitle  him  to  a  new  trial, 
or  damages— 1  Chip.  D.  124.  Where  written  testimony  is  adduced  to 
prove  the  perjury,  it  is  not  necessary  to  produce  a  living  witness— 14 
Peters,  430.  bo,  where  a  person,  by  a  subsequent  deposition,  contra- 
dicts a  former  one,  admitting  that  it  was  Intentionally  false— 9  Barb. 
467;  but  the  prisoner  is  not  estopped  from  showing  the  truth  of  his 
deposition— iTyler,  269.  Facts  material  to  the  issue  are  relevant  evi- 
dence—30  Ala.  511.  The  list  of  an  assessor  Is  not  competent  evidence 
to  prove  the  property  therein  to  be  that  given  in  by  defendant— 18  CaL 
125. 

A  record  is  admissible,  notwithstanding  a  variance  as  to  the  date 
as  proved  and  alleged— Thach.  G.  G.  654.  The  record  of  the  court  Is 
not  inadmissible,  because  of  misrecital  in  the  indictment  of  the  day  of 

complaint,  sworn  to,  is  admissible 

^ed— 54 

idence, 

but  it  is  entitled  to  little  weight— 14  Mo.  502.  H  perjury  is  charged  as 
having  been  committed  on  examination  before  the  committing  magis- 
trate/the  prosecution  on  the  trial  may  prove  by  parole  evidence  what 
accused  swore  to  at  the  examination— 50  Cal.  96. 

Where  the  indictment  alleges  the  manner  of  taking  the  oath,  a 
failure  to  prove  that  he  was  so  sworn  will  be  a  fatal  variance— 69  N.  C. 
383;  see  1  Parker  Cr.  B.  317.  Any  discrepancy  between  what  defend- 
ant swore  to  and  what  is  set  out  in  the  indictment  will  be  fatal— 1 
Bond,  1.  A  variance  in  the  nature  of  the  proceedings  in  which  the 
false  oath  is  alleged  to  have  been  taken,  is  fatal— 1  Parker  Cr.  B.  317; 
47  Ala.  47;  but  see  2  Dev.  470;  Thach.  G.  G.  654;  1  Parker  Cr.  B.  211; 
id.  387.  A  variance  in  the  place  In  which  a  certificate  is  sworn  to  is 
immaterial— 108  Mass.  473.  A  person  may  be  convicted  of  subornation 
of  perlury,  on  the  testimony  of  a  single  witness— 5  Met.  241;  but  see  40 

Nuisance.— Nuisance  may  be  proved  inferentially,  but  only  the 
nuisance  spedficaUy  charged  can  be  proved— 13  Met.  365.  General 
reputation  cannot  be  admitted  to  prove  or  disprove  nuisance— 45  N. 
H.466;  1  Serg.  d;  B.  342;  2  Dana,  418;  3  How.  (Miss.)  328;  but  evidence 
of  the  general  character  for  chastio"  of  females  frequenting  a  house 
of  ill-fame  is  admissible— 1  Allen,  7;  and  also,  of  the  effect  of  the 
house  on  the  peace  of  the  neighborhood— 14  Mo.  112;  Dudley.  346. 
On  the  trial  or  a  nuisance,  the  prosecution  need  not  prove  a  criminal 
intentr-6  Parker  Cr.B.347;  see  105  Mass.  53;  7  Allen.  573;  12  id.  179. 
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Tho  prdSBCUtloa  mat  prove  tbe  locatton  aa  allKfed— 43  lad.  ]«I :  IS 
BlcJkSlO;  £3111.189;  UlVt.Tlt.  Eildencs  to  9liaw  (ue  coadlUou  01  the 
pcanUta  alter  tkoOitig  the  UidlcEmanE,  Isnotwlmlulble-tl^uKerOt. 
K.MI.  AnlndMrneDIIerbon^^iiiaaiianiUiUcnndliBualalned 
b]rpn^otr*iiiiigwiCtaanile>-l^a£ut.  It  li  not  gompeunl  lor 
deleiidaiit  to  prova  tint  tlu  pubUa  benellc  nultliiB  inimmi  acta  1( 
•dnaltoUiainiliUBIucaDTeiilrace-KIaira,  Kit  uSr that Oiteadtiit 
acted  aa  ageut  (oi  annthei^-S  Port  3»:  or,  that  the  dwaIlhiE.house> 
were  eieclBd  after  tbo  crecHon  Of  tbe  dlt^  nulMneo-T  BlacM.  (»ii 
or,  thai  It  existed  for  Bnch  lehgth  ol  ciiue  sa  to  estaUUh  a  prescriiitiou 
— IDeulo.Jil;  lWhart.41B. 


1  DcDlo,  ISj  11  Ob.  in/uld.  Ma;  IeTIIIu.  3T^U  Uo.  all  41  ^.  V.  !u! 
110Uo;tN|lSld.n!!taOhIoBt.SM;«Vt.£:lWhBeLC.O.«S.  IMh 
lar,  vlHn  ■eeadhted  An,  irill  not  azdnde  aateiiuati  nuds  liy  tba 
jfflnredpttyaaiMWeftlierMgMfni  »  M.  H.  W;  n  Vt.  83;  awPhlU. 
ffl.C.>U;B7oheB(II.O.)l9;  see e Conn, 93:  80hloSt.SMi  l80hlo,M: 
HLa.Aii.(21jSU<impli.SU:  bat  such  evldeDcetsaamlaBlblameretr 
In  aoTTObDntlm-^a  N.  Y.  377  i  eJoae3<H.C,>in:  W  Tex.  ItU.  convic- 
tion lor  npa  eauoot  be  on  the  aacotroiwrated  evldonce  of  the 
pioaeCDtrix^l  CaL  STS;  «  id.  Ml;  «  10.  2iii  U  Ions,  Si;  and  when 
coROboratlve  testimony  can  be  ucocuted,  uou-pcoductlaa  nUl  work 
— .-^  the  pRMeeiitlon-^2  111.  16fl. 

nix  Willi  othen  la  admiaalbls  tor  the 
i(ltheaa-«CaLI31t>aBHHMi.l.    The 

caaaolairtaanlatoithelniT— (S  Ata. 

D  oC  aasrait.  It  iii»  be  aliown  that  aba  ma  a 

)■  OI  of  looaa  cbataDtei-«  Ind.  •»{  aiullurniiuta- 
BonioreiiaiBiTmarbaataekail— U  Aik.  U4;  I  Oa.  411:  ■  Ilea  Mti 
tJonea  [N.  CJOiIU  Kau.  lUi  W  DL  Hi  41  N.  H.  »:  b  Id.  US:  li 
Wata.mi  HN.T.llSi  BOhlesl.  Mi  11  111.  »3|  but  tUa  lepittadon 
miinha*eexiit«a6(A>ritUKtaiitrlal-4IH.  H.  as.  Sbe  mar  be 
eunpelledtiiaonrerqiiMtuiiiaM  toherjprlor  enmeonom  wltli  the 
detenil«]t-aaa.IlliaAik.aH:<lred.)Kt41HrH.»iUld.l«8:lB 
WcDd.  m.  Ifa  tMtlmnny  deinlur  aoeh  Intttqcnnainir  be  conba- 
dicled-t  CaLzil;  7  Hon.  ITIiH  Hlcb.  1.  ITdeteadaiK  Inlrodima 
(eatenonr  to  iiiipeai!h  tbe  eharaeter  of  proaeentrtx.  *'■-  —— — ■ — 


BecelTiog  stolen  property.— It  mast  be  proved  that  tbe  ffoo<Ia  were 

stole  tbe  aoode— 13  tal.  194:  irarar,  eo;  il  Wend.  Mi  ft  Ala,  MS.  To 
•howagrmLcylcnowledge,  other  Inaiances  of  receiving  may  be  proved 
-41  Ala.  4Wi  1  Het.  (Kt.)  417;  a  PaiHer  Gr.  B.  M9i  it  Ohio  fit.  390; 
onleu  there  !■  a  marked  difference  In  tbaeand  character  In  the  recep- 
tlona-U  N.  T.  Ill  M  Id.  SH.  enlltr  knovleOge  mar  be  shown  Ey 
evidence  of  the  principal  felon,  snppotted  by  correboratlna:  evidence 
— leCnalutU.  lilaanlDeieatta  proveaconnulovertheaoodabytbe 
cecelrai-U  Iowa,  Mi  1  Oout.  (S.  0.)  174.   If  tbe  chaise  be  Joint, 


\t.  IW.   wttea  ROMto  tliomi  lo  lave .  _ 

partT,  DDtler  Hiplclinu  ctmuuMsnccs.  tlu  bpniin  rMtt  an  btm  to 
■ImT  bmr  be  nme  bFtbem-a  Conn.ttli  TTblWi  IrattaenDOatti. 
■Imofilolen  nodi  una  not,  of  lewlf.  nwu  a  COnMetlaii— tf  Iowa, 
mt  IS  Uch.  Ul:  tea  SUM.  |  Ills,  note.  Ban  imtualOB  ol  Uolw 
nOTtlinotufflelentcoiTObcintlonciftlieMMIiiioiir  ot  tha  tblef— 1> 
Cob  m!  13  Ulcb.  ttl.  Tba-plaag  of  reeeptloD,  oka  the  place  ol 
MeallDE.  nm  be  luterred  n^mi  all  the  clrcnmatancea  ol  Uia  cue— ■ 
Parker  CtTB.  4T3{  see  2  Biackl.  IIH;  «  Ala.  »W. 


The  prOBMntlon  laBTpntre  tbit  sbe  hid  n  nwdcbancter  torciMaij, 
WS9  correct  nnil  modcet  In  deportment,  anil  tbst  up  1o  Itae  time  of  th» 
occurrence  wllli  iha  dc(Ena»nt ,  KtiB  waa  considered  ilrlueus— 33  iDws, 
«s.  Where  noiWiurappearstotha  contrary,  detemlant  will  be  deemed 
to  haya  been  of  (iffl  ige,  to  tit  m  may  »ttecl  hia  prouUie-SB  S.  T.  MS. 

1103.  Upon  a  trial  for  treason,  tha  defendaut  cannot 
be  convicted  unless  upon  tlie  testimony  of  two  witnesses 
10  tbe  same  overt  act,  or  upon  confession  in  open  court; 
not  can  evidence  be  admitted  of  an  overt  act  nut  ex- 
pressly chai^d  in  tlie  indictment  or  infaimatlou;  nor  can 
the  defendant  be  convicted  nuless  one  ot  more  overt  acta 
be  expressly  alleged  therein.    [In  effeot  April  9th,  1880.] 


Traason.— Bee  Const.  Pror.  oud  note,  ante,  p.  IB. 

1104.  Upoit  a  trial  for  conspiracy,  in  a  case  where  an 
overt  act  is  necessary  to  constitute  the  offense,  tbe  defend- 
ant cimuot  be  convicted  unless  one  or  more  overt  acts  are 
expressly  alleged  in  the  Indictment  or  information,  nor 
unless  one  of  tbe  acts  alleged  is  proved;  but  other  overt 
acta  aot  alleged  may  be  given  in  evidence.  [In  effect 
April  9th,  1880.] 

Ooiuplracr-— The  tact  ot  eanspliacr  nuy  be  Interred  from  tacit 
Bndc[reiun3Buice9-3D[U.Wl;  llillatclil.36l;  9McLeBn.5l3;  UN.  Y. 

.,„..  .-.<.,  m.. — ,. ^. _,.!  ...~„g  ((,  prove  cooperation  ot 

je  S  Mass.  13.    The  consplr- 


;/  being  proved. 


■™tfBlni 


[iocfaoioa  ?rS, 


1109.  Upon  a  trial  for  murder,  tlie  commission  of  the 
homicide  by  the  defendant  being  proved,  tbe  burden  of 
proving  circumstanceB  of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  upon  bim,  nnless  the  proof  onthe  part  of 
the  prosecution  tends  to  show  that  the  crime  committed 


ly  amouiita  to  manslaughter,  or  tljat  the  defendant  w 


1106.  Upon  a  trial  for  liif^my,  it  is  not  necessary  to 
prove  either  of  the  marriages  b;  the  reKiater,  certificate, 
or  other  record  evidence  thereof,  hut  the  same  may  be 
proTed  by  such  evidence  as  is  admiaaible  to  prove  a  mar- 
riage in  other  cases ;  and  when  the  second  marriage  took 
place  out  of  this  State,  proof  of  that  fact,  accompanied 
with  proof  of  cohabitation  thereafter  in  this  State,  is  suf- 
ficient to  BitBlain  the  charge. 


1107.  Upon  a  trial  for  forging  any  bill  or  note  purport- 
ing to  be  the  bill  or  note  of  an  Incorporated  company  or 
bank,  or  for  pasBing,  or  attempting  to  pass,  or  having  Id 
possession  with  Intent  to  pass,  any  such  forged  bill  or 
note,  it  is  not  necessary  to  prove  tho  incorporation  of  snob 


bank  orcompcttiy  by  the  cltaner  or  act  of  iDcotporation, 
but  it  may  be  proved  by  general  reputation;  and  persona 
of  skill  are  competent  witnesses  to  prove  that  such  bill  or 
note  is  forged  or  counterfeited. 


1108,  Upon  a  trial  for  procuring  or  attempting  to  pro- 
cure an  abortion,  or  aiding  or  assisting  theiuin,  or  for  iu- 
Teigling,  enticing,  or  taking  sway  an  unmarried  feroala 
of  previous  cbaste  character,  under  the  age  of  twenty-five 
years,  for  tbe  pnipose  of  prostitution,  or  aiding  or  assist- 
ing therein,  tlie  defendant  cannot  be  convicted  upon  the 
testimony  of  tbe  woman  upon  or  with  whom  the  ofiense 
was  committed,  unless  she  is  corroborated  by  other  evi- 

Abortion.— TbB  womBD  on  whom  tbe  sbortlon  baa  b«ea  performed 
SR.LWli  HelieUsMTSiat  !»N.Y.»3: 19N.  J.L.MS:  tlIU.l];and 
It  Is  not  admlulble  to  croas^xunlne  her  la  to  ber  JUIclt  lutercoDiBe 
WCbCbb^lpuUea-llOraT.W.  Wbere  tba onir ertaenca U Ilia teatl- 
moDT  of  tba  womMi.  It  miut  be  comtbDratea  In  reapact  to  Boms  ol 
tlie  msteilal  ban  wbleb  coDatltute  tbs  neceasary  rleiDent  ot  tbe  ct- 
Iem»-a>  Cal.  tW.  Aiiy  evidauca.  fa  BddlllaD  to  tbal  of  tba  waman, 
tendbw  to  abow  aertabloal  lulcDt.  would  be  aulBclcat  corroboration— 
WCM-lni.  lllaoompoEentlopiorebrUieisoseonlctxiHitanlrtlieflMit 
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of  pregnancy,  but  ftll  circamstances  tending  to  diow  it— S9  Gal.  993.  AI- 


^ougn  the  testimony  of  a  witness  was  improperly  admitted,  yet  as  it 
Parker  Cr.  K.  669.   Eyidence  of  procuring  an  abortion  on  another  tban 


was  not  objected  to,  the  prosecution  might  prove  that  deceased  was 

de '   ■  * 


not  in  her  right  mind  when  she  made  the  declarations  testified  to— 3 
Parker  Cr.  K.  669.   Evidence  of  procuring  an  abortion  on 
the  prosecutrix  is  inadmissible— 6  Lans.  462;  63  Barb.  634. 

1109.  Upon  a  trial  for  the  violation  of  any  of  the  pro- 
visions of  chapter  nine,  title  nine,  part  one  of  this  Code,  it  is 
not  necessary  to  prove  the  existence  of  any  lottery  in  which 
any  lottery  ticket  purports  to  have  been  issued,  or  to  prove 
the  actual  signing  of  any  such  ticket  or  share,  or  pre- 
tended ticket  or  share,  of  any  pretended  lottery,  nor  that 
any  lottery  ticket,  share,  or  interest  was  signed  or  issued 
by  the  authority  of  any  manager,  or  of  any  person  assum- 
ing to  have  authority  as  manager;  but  in  all  cases  proof 
of  the  sale,  furnishing,  bartering,  or  procuring  of  any 
ticket,  share,  or  interest  therein,  or  of  any  instrument  pur- 
porting to  be  a  ticket,  or  part  or  share  of  any  such  ticket, 
is  evidence  that  such  share  or  interest  was  signed  and  is- 
sued according  to  the  purport  thereof. 

1110.  Upon  a  trial  for  having,  with  an  intent  to  cheat 
or  defraud  another  designedly,  by  any  false  pretense,  ob- 
tained the  signature  of  any  person  to  a  written  instru- 
ment, or  having  obtained  from  any  person  any  money, 
personal  property,  or  valuable  thing,  the  defendant  can- 
not be  convicted  if  the  false  pretense  was  expressed  in 
language  unaccompanied  by  a  false  token  or  writing,  un- 
less the  pretense,  or  some  note  or  memorandum  thereof,  be 
in  writing,  subscribed  by  or  in  the  handwriting  of  the  de- 
fendant, or  unless  the  pretense  be  proven  by  the  testi- 
mony of  two  witnesses,  or  that  of  one  witness  and  corrob- 
orating circumstances;  but  this  section  shall  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  another, 
and,  in  such  assumed  character,  marrying,  or  receiving 
any  money  or  property. 

False  pretenses.— The  burden  of  proof  is  on  the  prosecution  to 
show  the  pretenses  were  false,  unless  the  fact  lies  peculiarly  within 
tho  knowledge  of  the  accused— 41  Miss.  570.  It  is  competent  for  the 
plaintiff  to  testify  that  he  relied  on  the  representations  of  the  prls- 
oner— 5  Parker  Cr.  B.  142.  Although  when  all  of  the  pretenses  chamd 
are  a  substantive  part  of  the  oifeuse,  all  must  be  proved  to  be  false. 
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yet  It  is  otherwise  where  one  or  more  are  sufficient  per  se  to  constltnte 
the  offense— 34  N.  Y.  351;  11  Wend.  657;  9  N.  H.  31;  see  5  Thomp.  A  G. 
277.  A  variance  between  the  indictment  and  the  proof,  in  the  name 
of  the  party  defrauded,  is  fatal— 33  Tex.  102;  7  Allen,  548.  So,  a  vari- 
ance in  the  amount  which  a  party  represented  himself  to  be  worth  is 
a  material  variance— 51  Ind.  514;  30  Ala.  9;  1  Gush.  33;  see  13  Wend.  67. 
So,  a  variance  in  the  description  of  the  property  obtained  by  the  false 
pretense  is  material— 20  Wis.  217;  4  Met.  43:  15  Gray,  189.  Evidence 
that  the  false  pretenses  were  made  to  a  clerk  or  agent  of  the  owner  is 
aufacient— 7  met.  462;  and  see  Thach.  C.  G.  410. 

The  testimony  of  a  vendor  is  admissible  to  show  to  whom  he  gave 
credit— 7  Allen,  548;  see  115  Mass.  481.  Evidence  that  at  the  time  of 
the  false  pretenses  the  defendant  was  insolvent,  is  admissible  to  show 
fraudulent  intent— 7  Allen,  548;  and  the  conduct  and  acts  of  the  de- 
fendant are  competent  evidence— 9  Gray,  121;  5  Parker  Gr.  B.  142;  48 
N.  H.  126.  On  a  trial  for  obtaining  by  false  pretenses  a  signature  to  an 
instrument,  the  right  of  defendant  to  show  iiis  ability  to  paymust  be 
confined  to  the  time  when  the  signature  was  obtamed— i3Wend.  87. 
The  materiality  and  influence  of  the  false  pretense  is  a  question  for 
the  jury,  unless  some  inducing  circumstance  upon  the  face  of  the  in- 
dictmeut  shows  that  the  pretense  was  immaterial— 34  N.  Y.  351.  In 
determining  the  criminality,  the  jury  may  take  into  consideration  the 
ability  or  capacity  of  the  party  defrauded  to  detect  them— 14  IlL  348. 

1111.  A  conviction  cannot  be  had  on  the  testimony  of 
an  accomplice,  unless  he  is  corroborated  by  other  evi- 
dence, which  in  itself,  and  without  the  aid  of  the  testi- 
mony of  the  accomplice,  tends  to  connect  the  defendant 
-with  the  commission  of  the  offense;  and  the  corroboration 
is  not  sufficient,  if  it  merely  shows  the  commission  of  the 

offense,  or  the  circumstances  thereof. 

Corroborative  evidence.— A  conviction  cannot  be  had  upon  the  un- 
corroborated testimony  of  an  accomplice— 53  Gal.  <)07;  39  id.  403;  id. 
614;  1  Wheel.  G.G.  418:  5  Iowa,  465;  11  id.  347;  34  Tex.  133;  34  Iowa. 
453;  see  2  Bond,  311;  id.  323;  5  Gray,  80:  3  McLean,  431.  Contra,  1 
Denlo,  85;  5  Parker  Gr.  R.  119;  id.  351;  55  Barb.  450:  56  id.  126:  21  N.  Y. 
578;  5  Mich.  305;  26  lU.  344;  21  Gonu.  272;  4  Ind.  128:  7  id.  326;  see  4 
Parker  Gr.  B.  662;  29  Gonn.  463;  20  La.  An.  145;  25  id.  532;  43  Ga.  197; 
51  id.  597;  40  Ala.  684;  3  Kan.  450;  25  Ark.  93;  1  Iowa,  316;  10  Iowa  St. 
287.  So,  of  a  woman  upon  whom  an  attempt  of  abortion  had  been 
made— 39  Gal.  403.  When  an  accomplice  testifies,  he  cannot  shield 
himself  from  full  disclosure  of  his  connection  with  the  offense— 18 
Mich.  266;  but  he  is  not  obliged  to  disclose  his  crimlnalitv  in  other  of- 
fenses—16  Mich.  142.  He  is  not  to  be  discredited  merely  from  the  fact 
of  his  being  an  accomplice— Bald.  22.  The  jury  is  the  exclusive  jud^e 
of  his  credibility— 53  Gal.  602.  The  corroborative  evidence  must  of  it- 
self, without  the  testimony  of  the  accomplice,  tend  to  connect  defend- 
ant with  the  commission  of  the  offense— 50  Gal.  480;  39  id.  403;  16  id. 
110;  29  id.  6^2:  39  id.  393;  21  Wend.  313;  1  Denio,87.  It  need  not  be 
evidence  tending  to  establish  the  precise  facts  testified  to  by  the  ac- 
complice—so Gal.  450.  It  may  be  slight,  and  entitled  to  little  consider- 
ation, yet,  if  there  be  any,  which  of  itself  tends  to  convict,  it  is  suffi- 
cient—39  Gal.  616;  see  30  id.  316;  but  it  is  otherwise  with  a  feigned 
accomplice— 30  id.  316. 

A  detective  is  not  an  accomplice— 36  Iowa.  343.  Whether  a  person 
Is  an  accomplice,  is  a  question  for  the  jury— 19  Iowa,  169;  36  id.  343.  A 
corroboration,  to  bo  of  any  avail,  should  be  to  some  matter  material 


to  ths  Inne— M  Barb,  3M.  Ad7  evldcDCs  tendlDV  to  Bbcnr  a  ciimtnil 
Intent  on  ttie  part  of  derendant.  would  bo  euffldent  coiroboTBtloa  of 
her  testimony— as  Cal.  403.  Admissions  made  IjytllB  prttoner  wblch 
tend  ■troogly  to  connect  blm  with  tbe  larcenv,  are  gufflclent  corrob- 
ontloD  o(  ths  testimony  of  an  accompUce— <9  Cal.BSO.    The  statement 


1112.  Repealed.    [In  effect  March  12tb,  1S80.] 

1113.  The  court  may  direct  the  Jury  to  be  discharged 
trbere  it  appears  that  it  has  not  juiiadiction  of  the  offense, 
or  that  the  facts  charged  do  not  constitute  an  offense  pun- 
Ishable  by  Jaw.    [In  effect  April  9th,  1880.] 

1114.  If  tiia  jury  be  discharged  because  tha  court  has 
not  jurisdictiou  of  the  offense  charged,  and  it  appear  tbat 
It  was  committed  out  of  the  juiisdictioii  of  tbis  State,  tha 
defendant  must  be  discharged.    [In  effect  April  9th,  1880.] 

Ills.  If  the  offense  was  committed  witbinthe  excln- 
Bive  jnrisdlction  of  another  count;  of  this  State,  the  court 
must  direct  the  defendant  to  be  committed  for  such  tinie 
as  it  deems  reasonable,  to  await  a  warrant  from  the  proper 
connty  for  his  arrest;  or  if  the  offense  is  a  misdemeanor 
only,  it  may  admit  him  to  bail  in  an  undertaking,  with 
BnfQcieot  sureties,  that  be  will,  within  such  time  as  tbe 
court  may  appoint,  render  himself  amenable  to  a  warrant 
for  his  arrest  from  the  proper  county;  and,  if  not  sooner 
arrested  thereon,  will  attend  at  tbe  office  of  tbe  sheriff  of 
the  county  where  the  trial  was  had,  at  a  certain  time  par- 
ticularly specified  in  tbe  undertaking,  to  surrender  bim> 
self  upon  tbe  warrant,  If  issued,  or  that  bis  bail  will  for- 
feit Buch  sum  SB  the  court  may  fix,  to  be  mentioned  in  the 
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undertaking;  and  the  clerk  must  forthwith  transmit  a 
certified  copy  of  the  indictment  or  information,  and  of  all 
the  papers  filed  in  the  action,  to  the  district  attorney  of 
the  proi>er  county,  the  expense  of  which  transmission  is 
chargeable  to  that  county.    [In  effect  April  9th,  1880.  ] 

Where  a  party  is  guilty  of  recelylng  stolen  property  brongbt  from 
another  county,  with  guilty  knowledge  of  the  theft,  he  cuinot  be  pros- 
ecuted for  larceny  in  the  county  where  he  resides— 40  Ctd.  601;  and 
see  id.  648. 

1116.  If  the  defendant  is  not  arrested  on  a  warrant 
from  the  proper  coimty,  as  provided  in  section  one  thou- 
sand one  hundred  and  fifteen,  he  must  be  discharged  from 
custody,  or  his  bail  in  the  action  is  exonerated,  or  money 
deposited  instead  of  bail  must  be  refunded,  as  the  case 
may  be,  and  the  sureties  in  the  undertaking,  as  mentioned 
in  that  section,  must  be  discharged.  If  he  is  arrested,  the 
same  proceedings  must  be  had  thereon  as  upon  the  arrest 
of  a  defendant  in  another  county  on  a  warrant  of  arrest 
issued  by  a  magistrate. 

1117.  If  the  jury  is  discharged  because  the  facts  as 
charged  do  not  constitute  an  offense  punishable  by  law, 
the  court  must  order  that  the  defendant,  if  in  custody,  be 
discharged;  or  if  admitted  to  bail,  that  his  bail  be  exon- 
erated; or  if  he  has  deposited  money  instead  of  bail,  that 
the  money  be  refunded  to  him,  unless  in  its  opinion 
a  new  indictment  or  information  can  be  framed,  upon 
which  the  defendant  can  be  legally  convicted,  in  which 
case  it  may  direct  the  district  attorney  to  file  a  new  in- 
formation, or  (if  the  defendant  has  not  been  committed  by 
a  magistrate)  direct  that  the  case  be  submitted  to  the  same 
or  another  grand  Jury;  and  the  same  proceedings  must 
be  had  thereon  as  are  prescribed  in  section  nine  hundred 
And  ninety-eight;  provided,  that  after  such  order  or  sub- 
mission the  defendant  may  be  examined  before  a  magis- 
trate, and  discharged  or  committed  by  him  as  in  other 
cases.    [In  effect  April  9th,  1880.] 

1118.  If,  at  any  time  after  the  evidence  on  either  side 

l8  closed,  the  court  deems  it  insufficient  to  warrant  a  con« 
Pmr.  Cons.— 89. 
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viction,  it  may  advise  the  jury  to  acquit  the  defendant* 
But  the  jury  are  not  bound  by  the  advice. 
8eeS8GaL47S. 

1119.  When,  in  the  opinion  of  the  coort*  it  is  proper 
that  the  Jury  should  view  the  place  in  which  the  offense 
is  charged  to  have  been  committed,  or  in  which  any  other 
material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  the  sheriff,  to  the 
place,  which  must  be  shown  to  them  by  a  person  appoint* 
ed  by  the  court  for  that  purpose;  and  the  sheriff  must  be 
sworn  to  suffer  no  person  to  speak  or  communicate  with 
the  jury,  nor  to  do  so  himself,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  without  un- 
necessary delay,  or  at  a  specified  time. 

View  of  premlseB.— No  person  can  be  allowed  to  talk  to  thelmy 
darlQff  theft  viewing  the  piace  where  the  crime  was  committed—^ 
Cal.  61.  Visiting  the  scene  of  the  res  ge$tm  by  a  part  of  the  jury  after 
the  case  is  committed  to  them  is  gromid  for  a  new  trial— 14  m.  y.  562; 
18  id.  179;  3  Parker  Cr.  B.  26;  otherwise  if  it  be  mere^ casually— 64  Md. 
968;  20KaL811. 

1120.  If  a  juror  has  any  personal  knowledge  respect- 
ing a  fact  in  controversy  in  a  cause,  he  must  declare  the 
same  in  open  court  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact  which  could  be 
evidence  in  the  cause,  as  of  his  own.  knowledge,  the  jury 
must  return  into  court.  In  either  of  these  cases,  the  juror 
making  the  statement  must  be  sworn  as  a  witness  and 
examined  in  the  presence  of  the  parties. 

1121.  The  jurors  sworn  to  try  an  action  may,  at  any 
time  before  the  submission  of  the  cause  to  the  jury,  in 
the  discretion  of  the  court,  be  permitted  to  separate  or  be 
kept  in  charge  of  a  proper  officer.  The  officer  must  be 
sworn  to  keep  the  jurors  together  until  the  next  meeting 
of  the  court,  to  suffer  no  i)er8on  to  speak  to  them  or  com- 
municate with  them,  nor  to  do  so  himself,  on  any  subject 
connected  with  the  trial,  and  to  return  them  into  court  at 
the  next  meeting  thereof.    [In  effect  April  9th,  1880.] 

An  order  of  conrt  made  by  consent  of  defendant,  authorizing  a 
sherifc  to  receiye  from  the  juir  a  sealed  verdict,  and  on  its  receipt  to 
allow  the  Jury  to  separate  until  the  session  of  the  court  on  the  f  oItow« 
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Ins:  morning.  Is  not  an  error  of  which  defendant  can  complain— 46  GaU 
857. 

1122.  The  jury  most  also,  at  eacli  adjoamment  of  the 
court,  whether  permitted  to  separate  or  kept  in  charge  of 
officers,  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  among  themselves,  or  with  any  one  else» 
on  any  subject  connected  with  the  trial,  or  to  form  or  ex- 
press any  opinion  thereon  until  the  cause  is  finally  sub- 
mitted  to  them. 

1123.  If,  before  the  conclusion  of  the  trial,  a  juror 
becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case,  a 
new  juror  may  be  sworn,  and  the  trial  begun  anew,  or  the 
jury  may  be  discharged,  and  a  new  jury  then  or  after- 
wards impanneled. 

1124.  The  court  must  decide  all  questions  of  law 

which  arise  in  the  course  of  a  trial. 

Oonrt  to  decide  questions  of  law,  as,  the  admissibility  of  evidence. 
or,  a  seTcrance  of  defendants  on  the  trial— 9  Ala.  137:  2  Ashm.  31 :  4(1 
Ala.  74:  41  Id.  416;  7  Gratt.  619;  25  Id.  938:  10  Ind.  453;  39  Me.  78;  1  Lea, 
673;  7  B.  1. 1;  10  Ohio  St.  449;  7  Bich.  412;  13  id.  316;  and  where  any 
material  charae  in  the  indictment  Is  not  supported  In  law,  to  direct  an 
acqulttal-27  La.  An.  395:  see  16  Kan.  475;  lOAUeu,  189;  66  Mo.  208.  See 
ewtra,  76  N.  0. 275;  57  Ga.  503;  50  Ala.  154.  Bee  6  Gal.  637;  and  po*t,  S 
U27,  and  note. 

1125.  On  a  trial  for  libel,  the  jury  has  the  right  to 
determine  the  law  and  the  fact.  [In  effect  April  9th, 
1880.] 

1126.  On  a  trial  for  any  other  offense  than  libel,  ques- 
tions of  law  are  to  be  decided  by  the  court,  questions  of 
fact  by  the  jury;  and,  although  the  jury  have  the  power 
to  find  a  genend  verdict,  which  includes  questions  of  law 
as  well  as  of  fact,  they  are  bound,  nevertheless,  to  receive 
as  law  what  is  laid  down  as  such  by  the  court.  [In  effect 
April  9th,  1880.] 

Qnesdona  of  law.— The  jury  cannot  decide  on  the  btw,  nor  can 
theconrtsnbmltsuchquestfonstothem— 49Cal.  56;  so,  pertinence  of 
eyidence  cannot  be  submitted  to  the  Jury— 49  Gal.  56;  nor  the  applica- 
bility of  eyidence  to  the  issues— 49  Gal.  56.  In  the  f ollowinff  States 
juries  are  bound  by  the  Instmctlons  of  the  court  in  matters  or  law  In 
criminal  casea— see  53  Me.  328;  id.  548;  18  Ala.  119;  16  N.  H.  825;  5  Gray, 
165;  7  Mo.  607;  49  Oa.  482.  In  United  States  Gourts— 1  Gurt.  23;  m 
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opttal  eM«B— 14  Bicli.  B7 
iiw, ana  note. 


1127.  In  charging  tba  jury,  the  court  must  state  to 
them  all  matters  of  lair  necessaiy  for  their  iDformatioQ. 
Either  party  may  present  to  the  court  any  written  charge, 
and  ToqneBt  that  itbegivea.  If  the  coait  thinks  it  correct 
and  pertinent,  it  mnst  he  given;  if  not,  it  must  he  refosed. 
Upon  each  charge  presented  and  given  or  refused,  the 
court  must  indorse  and  si^  its  decision.  If  pait  he  givui 
and  part  refused,  the  court  must  distinguish,  showing  by 
the  Indorsement  what  part  of  the  charge  was  given  and 
what  part  refused. 

parties,  iha^  oraily— «  Cal.  SM.    Tlie 


piwunptloii  la  that  tbe  cIiaiKe  itm  In  wiMng  nnlen  ttia  contrair 
touu-ll  C>L  IS:  » 10.  Kl  I  za  Id.  06 1  we  OBM,  I IKI,  rabd.  e,  anil 
Wa.  Wbttsa  «imcB  cune  in>a[pnu]TnIna,«aeDtiytliU 


Oharga  of  court— The  court  mar.byeipreH coaieati^llie det«id- 
int,  or  by  muCiul  cMnaent  of  parties.  ihMjre  orall 

''-n  is  tiat  UW  clmge  mB  In  wrUteg  u — 

C>L  tSi  StliLKIi  zaid.06t  HeoBMIUL.. 

— „  ...»j«>  «imcB  cune  in>a[pnu]Tic«Ina,«aeii 
tba  court  ebusa  Qm  nn  oralviinMbaeoiiitaTWilaia  nmRui  wunM> 
t<»anaalehi4e~ac>].)ur^heeaiiHnt  otdafandaot  MU  not  iw 
nmuned  from  Us  almnea,  at  from  UsfallDretooblact— 49Cu.n. 
InaclMegBofliiiitfMy.MilnBlmettoitlatMiapBwmliittetpBHiertr 
niNatiT  Aolen  Is  erldenca  otcnllt,  li  oror,  la  ehanlnianiaturia 
Met,  la  Tlol^Uon  of  tiia  OnstBotlaii-W  CiL  M I  H  jarui ;  M  Id.  ns; 
■Mi«iM,puetU  uaiadn,lnIilieBRne,im<lartweatort«teapor' 
ilon  of  tUa  tttthDOnrln  lugoatrs  lAleli  IS  la  nOMtaora  »a  effieot  > 
iqyeUtloa  of  tha  tsaUmaiiy,  ^  deMduit  cannot  oaDpWD-«< 
>L  In lu ehamjUM  court miM not ainiBa  a  net  tapun  a 


At.  Tlia  exManca  of  a  fMt  mar  tand^  PTovo 
mmuMT  Men-Mi  CiL  Ml;  bat  tlia  court  ODiiat  eliuie  to  tills  aleot— 
K  OaLSU;  11  Id.  HIj  bia  ana  Act  eamM  be  IntBnedtnnn  anottav, 
wlieraBlcfliliiTsnimptloadDeiaotezlBt-MOaLBI;  UtiLm;  n  Id. 
>Ut  nbtliTbotaC  RbaDdonaunt  cannot  be  elMisaf  fixm  tbj  aHM- 
enca  a  aUiet  awt»-ll  CaL  US.  inwre  Uura  ma  aome  avlduue, 
boweT8ralUlit,taudlticto|iraTa  tha  Eooipllelfr.  It  lacRortocliaiia 
tIM  tbarowaa  no  evidence  of  tbat  faet-doiil.  SH.  It  li  not  nfltelMil 
Ultmerelr  tendatonlaeasiuDldoaof  tnernmtof  aeaiHd— «o  OsL 
4ei,commaitliigDii»Gal.4iH.  II  tlwre  be  laEetintlal  conflict  In  tbe 
eTltaiiieaatoainateilalfact.>udir  In  Ita  cbaige  tbe  eonKaanuDei 
the  fact  ■■  prored.lt  Is  error-HCBl.SIS:  Mid.  ItSj  «  Id.  US:  H  Id. 
H'^Jl!^""  WIa.M7;ld.99.  IntbeCblnneRamea('-Taii,''wben 
tbe  endenoa  lendaa  t«  prove  tbat  detendBols  were  leverallT  engagaa 


■uUaditettnusutlmii.  ta  charge  lbs  Jury  that  there  might  be 
ntiiitU  K.  wu  ^nU 


aiBaiitdqrea,aaiaTwlMltlilntbeiecoiiadcaee-^CM.u«.  The 
dunse  mnft  be  taken  tonther.  It  la  dm  neoeam;  to  Inaeit  In  CMb 
•epama  Instniistlim  all  uw  exeeptlana.  Uinltatlona.  and  eondlClona 
wBl5iHoliisarttainUiotliaisB,ita*enM  awho'-  'o*^)  •"- —  ■-■ 
Mi  ItlonosuopartoTclieluilginBii — "    ■■'■-'  ■ 


who1a-UCta.lg2;<ald. 


Inalnutliaia  nnat  ha  aoppacted  Inr  Hh  erWanwi  fFta.  0.  K  J.  UL 
T&erecau  benolsitnictloD  mueaaflMteliacaBseTlileiMetovUehtl 
upUea,  on  aooie  ntloml  Ueotr.  loolcallr  dedocad  bum  aoch  erl* 
SlM»-lCaLH|I.Sld.li;i  Uia.«S;  sTbLM;  H  U.  lit;  M  Id. S)!) 
nULSMi  KUHl  XlKrnn>tdwvabaBlnnTltlinteteneatothe 
factt  DTona-U  Cd.  4^1  H  M.  »|  S7  lilTMIt  »  ld.3IIT.  The  coort 
propenT  reinea  to  iDbniu  a  point  to  ttie  JDTT, «  which  there  la  no  er* 
Iitace-ilCat.vn.  Where  loatinctiDns aaked  have  no appUaUoa  to 
tIiecB8e,the;iiiB}-berefii3e[I-«CBl.2lti  2Sld.3»t.   An ononeonl  In- 

p&Tt  or  the  chfr^e— A4  CoL  IM. 

IT  there  !■  any  erldence  to  ehow  a  etate  of  [aolanblch  wanldjnati- 
ry  the  kllilug  or  reduce  It  to  niaiulaoght«r.  It  1e  error  to  Instruct  that 
tne  burden  of  proof  la  on  the  pitaoneTi  to  dlaprore  gnut  by  prepondec- 
MlmreTldenee-«Cal.«lL  Itlaeiiartalnatmcttliat  tt^eyflndk 
T«3ct  or  nllty  they  mntt  cqnTl<AtMjl((ciHUot  of  the  oSenae 
ohnrged  in^helnOk&Mnt-tl  QlLM.  n*  intention  la  a  mateital 
factlabetonndbrthejniT-ncal.ia.  Utto InMruetlOni hiTe al- 
leadybeenanbataiiilallrglTen.aiaeanKniarmiiietaglTatheni-^ 

ML  Whan  InatrBnUma  ate  ntMadbaoanaailmllBrliiatraetloDautfra 
|iaMialnadyalTan,tlia  onmnd  of  Iharafnial  muit  ba  atated  Intha 
SSaLt'Sa»tirj-*oSLKIi  aaaUld.inilIld.aUi  IftdTui;  but 
jnoli  inatnietloii  mart  ba  frse  from  oUeetloiii  nalOisT  amUauoaa  im» 
MMme,  nor  oalonlatad  to  mlalead  or  eonlase  tba  ]iuy--lT  ObL  4M. 

n*  oomt  mar  hutraet  aa  to  what  amounts  to  dellbeiatlen— 4)  CaL 
Ul ;  and  that  Ui  deUbeiallug  there  need  be  no  appieclBble  time  be- 
tween tbe  iDlent  aud  the  act-U  ld.»!:  U  ld.311.  n  may  Inetmet 
that  tHtlmaar  haa  been  Intredaced  teadlpg  to  prove  canun  matter, 
andHKhloRriMtlon  linot  an  eipieealoa  of  opinion  aa  to  the  weight 
or  elect  of  we  OTkleaM,  nor  ai  to  what  laet  baa  been  proyed-4>Cil. 
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M2.  An  Instnictlon  upon  a  trial  for  an  assaolt  with  Intent  to  kfil,  to 
the  effect  that  evidence  of  drunkenness  on  the  part  of  defendant, 
while  clearly  admissible  under  the  law,  should  be  received  wltb  great 
cantlou,  Is  not  erroneous— d5  Cal.  692:  see  43  Id.  344.  An  instruction 
that  If  the  Jury  "  believe  any  witness  nad  sworn  upon  the  stand  wUl- 
f ullv,  surreptitiously,  and  falsely,  in  respect  to  any  matter  material 
to  tne  issue,  they  should  disregard  his  testimony  altogether/'  proper- 
ly refused— ^3  Cal.  354. 

A  failure  to  instruct  the  Jutr  that  statements  made  to  the  prisoner 
are  not  admissible  to  prove  tnelr  truth,  is  not  erroneous,  unless  re- 
quested to  be  given— 53  Cal.  613;  32  id.  98;  48  id.  278;  49  id.  173.  Con- 
tradictory insti-uctions  are  not  to  be  tolerated— 43  Cal.  552.  To  arrive 
at  the  meaning  of  an  instruction,  all  the  instructions  on  the  same 
point  must  be  considered— 55  Cal.  201.  An  erroneous  Instruction  is 
cured  by  another  instruction,  whereby  a  jury  was  prevented  from  be- 
ing misled  by  the  error— 55  CaL  202.  As  to  oral  instructions— see  ante, 
Sll)98,8ubd.6,  note;  $1176. 

1128.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court  or  may  retire  for  deliberation.  If  they  do 
not  agree  without  retiring,  an  officer  must  be  sworn  to 
keep  them  together  in  some  private  and  convenient  place, 
and  not  to  permit  any  person  to  speak  to  or  communicate 
with  them,  nor  to  do  so  himself,  imless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a 
verdict,  and  to  return  them  into  court  when  they  have  so 
agreed,  or  when  ordered  by  the  court. 

1129.  When  a  defendant  who  has  given  bail  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time 
after  his  appearance  for  trial,  order  him  to  be  conmiitted 
to  the  custody  of  the  proper  officer  of  the  cotmty,  to  abide 
the  judgment  or  further  order  of  the  court,  and  he  must 
be  committed  and  held  in  custody  accordingly. 

1130.  If  the  district  attorney  fails  to  attend  at  the 
trial,  the  court  must  appoint  some  attomey-at-law  to  per- 
form the  duties  of  the  district  attorney  on  such  trial. 

1131.  Upon  a  trial  for  larceny  or  embezzlement  of 
money,  bank-notes^  certificates  of  stock,  or  valuable 
securities,  the  allegation  of  the  indictment  or  informa- 
tion, so  far  as  regards  the  description  of  the  property,  is 
sustained,  if  the  offender  be  proved  to  have  embezzled  or 
stolen  any  money,  bank-notes,  certificates  of  stock,  or 
valuable  security,  although  the  particular  species  of  coin 
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or  other  money,  or  the  number,  denomination,  or  kind  of 
bank-notes,  certificates  of  stock,  or  valuable  security,  be 
not  proved;  and  upon  a  trial  for  embezzlement,  if  the 
offender  be  proved  to  have  embezzled  any  piece  of  coin 
or  other  money,  any  bank-note,  certificate  of  stock,  or 
valuable  security,  although  such  piece  of  coin  or  other 
money,  or  such  bank-note,  certificate  of  stock,  or  valuable 
security,  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the 
party  delivering  the  same,  and  such  part  shall  have  been 
returned  accordingly.    [In  effect  April  9th,  1880.] 


§§  1135-7  CONDUCT  OF  JUBT.  46ft 


GHAFTEB  IIL 

CONDUCT  OF  THB  JURY  AFTEB  THB  GAUSS  IS  SUBMITXKD 

TO  THB3C. 

S  USS.  Boom,  etc.,  for  Jury  after  retirement. 

S  1196.  Accommodations  for  Jury  when  kept  together. 

f  1137.  What  papers  the  Jory  may  take  with  them. 

S  1138.  After  retirement,  may  retom  into  court  for  Inf ormatton. 

S  1139.  If  Juror  after  retirement  become  sick,  etc. 

S  1140.  Not  to  be  discharged  unless  there  is  no  probability  that  they 

can  agree. 

1 1141.  When  discharged  without  rerdict,  cause  to  be  again  tried. 

S  1142.  Court  may  adjourn  during  absence,  but  deemed  open. 

S  1143.  Final  adjournment  discharges  Jury.  CSepealed.] 

1135.  A  room  must  be  provided  by  the  supervisors  of 
each  county  for  the  use  of  the  jury,  upon  their  retirement 
for  deliberation,  with  suitable  f umitore,  fuel,  lights,  and 
stationery.  If  the  supervisors  neglect,  the  court  may 
order  the  sheriff  to  do  so,  and  the  expenses  incurred  by 
him  in  carrying  the  order  into  effect,  when  certified  by 
the  court,  are  a  county  charge. 

Necessaries  to  be  furnished.— It  is  the  duty  of  the  court  to  see  that 
the  Jury  Is  proTlded  with  medicine  and  other  conreniences  or  neces- 
saries-M  Ga.  696;  see  Pot  Code,  S  4344,  subd.  S. 


1136.  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for 
deliberation,  they  must  be  provided  by  the  sheriff,  at  the 
expense  of  the  county,  with  suitable  and  sufficient  food 
and  lodging. 

1137.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers  (except  depositions)  which  have 
been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession.    They  may  also  take 
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with  them  the  'written  instructions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by 
themselves,  or  any  of  them,  bat  none  taken  by  any  other 
person. 

What  jnjy  may  take.— The  Jury  are  entitled  to  take  out  with  them 
sach  papers  and  Instraments  of  evidence  as  have  been  admitted  In  the 
case— 61  III.  365;  but  if  others  are  taken,  and  which  lead  to  a  conviction, 
it  will  be  cause  for  setting  aside  the  verdict— 10  Allen,  184;  16  Ark.  508: 
1  Idaho,  114;  5  Mass.  405;  38  111.  527:  4  Wash.  C.  C.  148;  3  Johns.  252;  2 
Yeates,  273;  20  Kans.  643;  10  Rich.  212;  6  Ben.  238;  34  Leg.  Int.  204.  It 
Is  error,  in  a  criminal  case,  to  permit  the  Jury,  on  retiring,  to  take  with 
them  instructions  refused  by  the  court;  but  if  such  refused  instruc- 
tions are  asked  by,  and  favorable  to,  the  defendant,  the  fact  that  the 
jury  takes  them  cannot  prejudice  him— 6  Pac.  C.  L.  J.  938. 

Return  for  information.- After  retiring,  the  jury  may  return  into 
court  for  information— 53  Cal.  675.  This  section  does  not  authorize  an 
oral  charge— M  CaL  575 ;  see  ante,  %  1093,  subd.  6  and  note.  It  is  a  fatal 
error  for  a  jury  to  return  Into  court  and  receive  instructions  in  the 
absence  of  defendant's  attorney,  or  without  proof  of  notice  to  him  of 
their  retum-37  CaL  276. 

1138.  After  the  jnry  have  retired  for  deliberation,  if 
there  be  any  disagreement  between  them  as  to  the  testi- 
mony, or  if  they  desire  to  be  informed  on  any  point  of  law 
arising  in  the  cause,  they  most  require  the  officer  to  con- 
duct them  into  court.  Upon  being  brought  into  court, 
the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  district  attorney  and  the  defend- 
ant or  his  counsel,  or  after  they  have  been  called.  [Ap- 
proved March  30th,  in  effect  July  Ist,  1874.] 

1139.  If,  after  the  retirement  of  the  jury,  one  of  them 
be  taken  so  sick  as  to  prevent  the  continuance  of  his 
duty,  or  any  other  accident  or  cause  occur  to  prevent 
their  being  kept  for  deliberation,  the  jury  may  be  dis- 
charged. 

Discharge  of  jury.— A  discharge  of  a  jnry  ftom  sickness  or  any  other 
accident,  is  not  a  bar  to  further  prosecution  for  the  same  olfense— 41 
Cal.  215;  48  id.  326.  The  discretion  of  the  court  to  discharge  the  jury 
must  be  exercised  upon  some  kind  of  evidence,  and  the  judgment  on  the 
point  should  be  expressed  in  some  form  on  tiie  record— 48  Cal.  327 ;  see 
ante,  S  1017,  subd.  4  and  note. 

1140.  Except  as  provided  in  the  last  section,  the  jury 
cannot  be  discharged  after  the  cause  is  submitted  to  them 
imtil  they  have  agreed  upon  their  verdict,  and  rendered 
it  in  open  court,  unless  by  consent  of  both  parties,  entered 
upon  the  minutes,  or  unless  at  the  expiration  of  such 
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time  as  the  court  may  deem  proper,  it  satlsfaotorily 
appears  that  there  is  no  reasonable  probability  that  the 
jury  can  agree. 
Discharge  hj  conient— If  the  Jury  is  dlschargred  with  the  consent 


of  the  def  eudant»  because  unable  to  agree,  It  is  not  an  acqtilttal  of  de- 

>cUsc' 

1  such  a  case— 41  Cal.  219.   In  case  of  f  aili 

S roper  course  is  to  call  them  into  court  ai 
r  inability  to  agree,  and  then  di8(;liarge  them— 48  Cal.  334. 


fendant— 41  CaL  214:  and  the  prisoner  is  not  entitled  to  dlscliarge  on 
habeas  corpus  in  such  a  case— 41  Cal.  219.  In  case  of  failure  of  the  Inry 
to  agree,  the  proper  course  is  to  call  them  into  court  and  have  them 


The  Jury  may  be  discharaed  without  rendering  a  verdict,  on  consent 
of  both  partfe8-~38  CaL  475.   See  ante,  S  1017,  subd.  4,  note. 

1141.  In  all  cases  where  a  jury  is  discharged  or  pre- 
yented  from  giving  a  verdict  by  reason  of  an  accident  or 
other  cause,  except  where  the  defendant  is  discharged 
during  the  progress  of  the  trial,  or  after  the  cause  is  sub- 
mitted to  them,  the  cause  may  be  again  tried.  [In  effect 
April  9th,  1880.] 

See  41  CaL  216;  and  see  j>o«^  S  U81* 

1142.  While  the  jury  are  absent,  the  court  may  ad- 
journ from  time  to  time,  as  to  other  business,  but  it  must 
nevertheless  be  open  for  every  purpose  connected  with 
the  cause  submitted  to  the  jury,  until  a  verdict  is  ren- 
dered or  the  jury  discharged. 

Adjonmment.— A  district  Jndge  may  adloom  a  general  term  in 
one  county  over  an  Intervenlnig  term  in  another  coun&,  ud  the  term 
Bo  adjourned  Is  a  continuation  of  the  regular  texm— 42  CaL  18. 

1143.  Bepealed.    [In  effect  March  12th,  1880.] 
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S  1160.  Yerdlct  as  to  some  defendants,  new  trial  as  to  others. 

S  1161.  Court  may  direct  a  reconsideration  of  the  verdict. 

S  1162.  When  judgment  may  be  given  on  informal  verdict. 

S1163.  Polling  the  Jury. 
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S  1165.  Defendant,  when  to  be  discharged. 

S  1166.  Proceedings  upon  conviction  or  special  verdict 

S  1167.  Proceedings  on  acquittal  on  ground  of  insanity. 

1147.  When  the  jury  have  agreed  upon  their  verdict, 

they  must  be  conducted  into  court  by  the  officer  having 

them  in  charge.    Their  names  must  then  be  called,  and  if 

all  do  not  appear,  the  rest  must  be  discharged  without 

giving  a  verdict.    In  that  case  the  action  may  be  again 

tried  at  the  same  or  another  term. 

Return  of  juron  into  court.— Irregularity  in  not  first  calling  over 
their  names,  does  not  prejudice  the  defendant,  if  tb&  jurors  are  all 
present  and  had  agreed— 44  Cal.  542. 

1148.  If  charged  with  a  felony,  the  defendant  must, 
before  the  verdict  is  received,  appear  in  person.  If  for 
a  misdemeanor,  the  verdict  may  be  rendered  in  his  ab- 
sence.   (In  effect  April  9th,  1880.  ] 


1149.  Wlieii  the  Jnry  appear,  the?  must  be  asked  hy 
the  court,  or  cletk,  whether  they  hare  agreed  upon  their 
verdict,  and  If  tho  foTeman  answers  In  the  afflrmatiTe, 
they  moat,  on  beinj;  regDired,  declare  the  same. 

1150.  The  jnry  may  render  a  general  Teidlct,  oi,  when 
thejareindoabtas  to  thel^al  effect  of  the  facts  proved, 
they  may,  except  upon  a  tcial  for  libel,  find  a  special 
verdict.    [In  efFect  April  9th,  ISSO.] 

V«rdlcL— tlpoQ  the  reqneat  of  eltber  putr,  tba  conrt  dionld  liK 
■tract  the  Jmy  that  they  have  the  dlMretlon  to  render  either  a  gen- 
eral or  epeclal  Terdlct— 2r  CiJ.  W-  The  onlr  verdlcC  In  ■  criminal 
cBBs  tbu  a  UiiT  can  render  under  the  Iswi  of  LooLilaaa  la  a  general 

1151.  A  general  verdict  apon  a  plea  of  not  ^ilty  IB 
either  "guilty"  or  "not  goUty,"  which  Importa  a  con- 
viction oz  aci^alttal  of  tha  offense  charged  In  the  Indict- 
ment Upon  a  plea  of  a  former  conviction  or  acquittal  of 
the  same  offense,  it  Is  either  "for  the  people"  or  "for  the 
defendant."  When  the  defendant  ia  acqtiitted  on  the 
gronnd  that  he  was  insane  at  the  time  of  the  commission 
of  the  act  charged,  the  verdict  must  be  "not  guilty  by 
reason  of  insanity."  "When  the  defendant  is  acquitted  on 
the  KTOond  of  variance  between  the  indictment  and  the 
proof,  the  verdict  must  be  "  not  guilty  by  reason  of  vari- 
ance between  Indictment  and  prool"  [Approved  March 
SOtb,  in  effect  July  Ist,  I8T4.] 

Qflneral  verdict.— The  verdict  "Rnlltr'' la  ununed  to  refer  to  the 

gniieral  verdict  npon  an  Indictment  contatnlnii  aeTeral  coonU.  It  will 

Ee  presumed  thaCthcyCoimd  the  prisoner  guUtr  on  aU— 31  Conn.  IN: 

"*■  ■";  1  W.  va.  S57i  or  that  (he  flndinjwaa  on  the  good  count, 

in  other  count  -wsa  bul-3  Clia.  S;  3  McLeBu.asi  U  Barb. 

la.210iS4 111.29;;  a  B.  Men.  au;  a  Humph,  US;  SHelsk.SlSi  in 

I;  17  flck.  SDi  1  lied.  Hi;  a  BlcL  3li-.  U  SmtOaa  *  U.  LK. 


MH 


A  Terdlcl  of  gnillr  on  one  coniit,  BsylngDOthliJiit  as  to  ottaT  couDts, 
la  equivalent  to  a  verdlcc  of  not  (oiUiy  at  to  the  other  counts— Deady, 
!!«4!  *41len,(H!  JBImM.  lse:Blu.aM:9Letoh,  IBJ;  M  Inii.  *"):  (« 

Caa.ai;  aawla.tLS.  A  verdict  does  not  cure  tba  defects  or  an  Indlcl- 
whBn  II  reodi.  "Bullty  aa  cbaised  In  tbe  Indictment  "^s  Cm.  120. 

A  TOdfct  (cgidntiii  defendoot  ot  [oiging  and  altering  an  Indotse- 
menC  la  not  an  eatoppel  npon  anj  matter  aliunde--^  Cal.Stn.    Finding 


«auui.»;  fHDiBeivuaioBbBiVL  &  iBnnBi  Tonun  anpiua  urns  nu 
faeti  mil  tfndad  ara  foonil  la  mumeTud  fonn  ■■  dmriea-lB  Barb. 
Itti  19  DLlHt  «  mo.  UOsiaa  11  OUo  Bt.  Mt  and  tte  woidi  "ai 
cliarg»aiiitliBlndlBtniant"TB  Bananntrnigt  ■Hlowa,  gi.  Anr 

iKiJSs'ft.Casrmiaira.  WO;  ^TBaSTMl-  So.  a 

itloa  to  merer  la  no  iiut  ot  the  TSrdlct,  and  the  court 

<irdar  It  ta  be  teeorded  wlthoul  Boeb  recommendaUoa— II  CbL  U ; 


inm 

UUP  <irdar  It  ta  be  teeon 

SXa..Aii.niil6a.l3S. 


■•aled  Tarileti— Tba  eoDTt  mar.  vltb  the  delendaufa  cansent,  per- 
mutluliiiTtoaepatate  and  btiag  In  a  aealedverdlct^-iaciJ.  361;  3 
Blaekf.  IU|  »  HL  SS;  » Ind.  49:TllS  Uu>- 3?:  «>  Ue.  eW:  S  McLean, 

I8»:  dPbUiLUl.    Ttie  defendant  la  entitled  to  have  tbe Jm?  oreseal 
_.j. . .^. L48S;llInd.M3;»Hlcli.M. 


1152.  A  spedal  verdict  is  that  by  which  the  jury  find 
the  iaiAs  only,  leaving  the  Indgment  to  the  court.  It 
mmt  present  the  concluaiocs  of  fact  aa  estahlished  by  the 
evidence,  and  not  the  evidence  to  prove  them,  and  these 
coDcloaionB  ot  fact  mnat  be  so  presented  aa  that  nothing 
remaina  to  the  court  but  to  draw  conclusions  of  law  npoa 
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1153.  The  special  verdict  most  be  reduced  to  writing 
by  the  jury,  or  in  their  presence  entered  upon  the  minutes 
of  the  court,  read  to  the  jury,  and  agreed  to  by  them, 
before  they  are  discharged. 

Verdict,  how  rendered.— If  tbe  Jury  Is  discliargfed  before  the  veiv 
diet  is  entered,  the  prisoner  ought  to  be  dischaifred— 6  Fac.  C.  L.  J.  65. 
8ee  ante,  S  1151;  and  post,  ft  1181,  and  notes.  If,  while  the  jury  is  out 
deliberating,  the  judse.  without  calling  the  Jury  into  court,  adjourns 
the  term,  It  is  equivalent  to  an  acquittal— 48rGaL  329.  See  ante,  $  1016, 
note. 

1154.  The  special  verdict  need  not  be  in  any  particu- 
lar form,  but  is  sufficient  if  it  present  intelligibly  the 
facts  found  by  the  jury. 

Form  of  verdict.— The  court  should  direct  the  Jury  to  return  their 
verdict  in  proper  form— 53  Cal.  627.  "We,  the  jurors,  agree  that  de- 
fendant is  guilty  of  murder  in  the  second  degree,"  is  good  in  sub- 
stance  and  form— 49  Cal.  242.  *'  We,  the  Jury  in  the  case,  do  find  a  ver- 
dict for  manslaughter."  Is  sufficient— 49  Cal.  427;  4d  id.  559.  An  in- 
formal verdict  is  sufficient,  if  it  can  be  clearly  understood  as  being  a 
general  verdict  of  guilty  or  not  guilty— 48  Cal.  559.  The  verdict  must 
roecify  the  offense,  or  some  offense  included  within  the  offense 
charged,  or  Judgment  of  conviction  will  be  reversed—^  Cal.  627.  The 
court  may  amend  a  verdict  in  form,  so  as  to  meet  the  requirements  of 
the  law,  at  any  time  while  the  Jury  is  before  it,  and  under  its  control— 
6  Pac.  0.  L.  J.  323.  In  a  prosecution  for  embezzlement,  the  verdict 
*' We,  the  Jury,  find  defendant  jguilty,  as  indicted,  to  the  sum  of  S-'JO," 
though  not  artistically  worded,  is  sufficient  in  substance— 6  Pac.  C.  L. 
J.  968.  Where  there  are  several  counts,  the  accuxate  practice  is  to  find 
specially  on  each  count— 76  IlL  880. 

1155.  The  court  must  give  judgment  upon  the  special 
verdict  as  follows: 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the 
defendant  guilty  of  the  offense  charged  in  the  indictment, 
or  of  any  other  offense  of  which  he  could  be  convicted 
under  that  indictment,  judgment  must  be  given  according- 
ly.  But  if  otherwise,  judgment  of  acquittal  must  be  given. 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the 
same  offense,  the  court  must  give  judgment  of  acquittal 
or  conviction,  as  the  facts  prove  or  fail  to  prove  the  for- 
mer conviction  or  acquittal. 

Judgment.— A  Judgment  of  conviction  should  be  certain  and  final, 
and  subject  to  no  future  decision  or  contingency— 1  Blackf.  37.  It 
should  state  that  the  plea  of  tbe  prisoner  preceded  the  selection,  and 
swearing  of  tbe  Jury— 1  Ala.  655.  Dates  may  be  given  in  figures— 24 
Ala.  672.  The  day  of  the  execution  of  the  sentence  of  death  should  not 
be  inserted  in  the  Judgment,  but  in  the  warrant  for  the  execution— 38 
Cid.  90;  45  id.  137.  A  Judgment  may  be  erroneous  in  part,  but  valid  as 
to  the  residue— ."19  conn.  82;  1  Cowen,  144.   A  conviction  of  a  lesser 


.    See  foil,  S  llasi  < 

1156.  If  the  jury  do  not,  In  a  Bpecial  TSTdict,  pro- 
nounce atBrmatively  or  negatively  on  the  facts  necessary 
to  enable  the  couit  to  give  judgment,  or  if  they  find  tha 
evidence  of  facts  merely,  and  not  the  couclasionB  of  fact, 
from  tbe  evidence,  as  establlabed  to  their  satisfaction,  tho 
court  must  order  a  new  trial. 

DsfscllTs  verdict.-A  verdict  fatallr  deTectlTe  Is  a  naU[Cr— 13  W. 
ViL6«l!  Sirinh.tW!  tlAla.UO.  Wtien  tlis  verdin  [3  liuenalble.ln- 
snltlcLent.  nrcoatcSTTto  the  evideoco,  the  nnKtlce  ts  to  set  It  aside, 
incLgiantnnewtrlal— SIPink.MB;  21  Iowa.  K3;  H  Rich.  a»il»  Sere. 

but  mere  cLerlcAlerronwUl  not  make  a  veriUcliii^iiaibl&-^^OCai.  43^1 

7oidict  comiaET  ti>  eT]d«u«.— A  verdLi^  contnrr  to  tiie  mlfftat  of 
evidence  irlU  be  aet  ulde-OUiL  US:  U  Cdnn.  431 1  i  DaU.  119;  flWl. 

411;  SPldctit.  In^u  of  anon— U  CoDD.  487;  IM  UMlnc  alMnd 
note— llUliU;  farmuUnghanirltliliiteiittoHiar— IHtktII;  lor 
recelvtni  itolea  loodi!  on  the  AmmIoii  of  Klenlec-ll  Hmnpli.  SUi 
on  a  cbuin  of  «N!oaiI  aCanu,  wltli  no  pisof  of  IdentUr  ot  AaataaiA 
— Anck.*^!  o^wberatliacinjHuilgffeHinwnotproTea— SlrfrinbTKi 
12  Hlnn.  3AS,  If.  bowever,  tbere  IneoQflletlng  erfdence  on  botn  Bldef , 
and  tlie  quettkiD  be  taa  at  doubt,  the  verdict  will  eeDcrally  be  per* 
mlttediogtand-seeMCal.aHj  iS  id.Mli  4  Neb.BS;  12  Nei.  art:  I 
Blnckf.lM;  4IiuLM(l;  48ld.l«T:  aiowa,»g;  ISId.K;  tRnnipIi.2g>; 
1010.1441  2B^L3!)1;  b Oa. 24;  Id.eS:  KJ  ld.4]:  Id.Uil;  3TMo.3Ui  4 
Yeis.1631  4SUO.M3:  13  Ark.*M;  teHn.°e2:  IS  Ark.eSl;  SKiui.lH: 

1157.  WlieneTer  a  crime  ia  distingaUhed  into  degrees, 
the  jury,  If  they  convict  the  defendant,  mast  find  the 


Where  a  lurato  nqnlra*  in  tlie  verdict  n  desbCDBtion  ol  tbe  decree. 
or  the  tpeeiae  m tsiment  of  apunlshnteiit,  a  »eiieral  verdict  without 
aucb  deglm»»moT  aMMmenfirlll  be  »nnUKy-»  tJaL  8M;  4»  Id.  114; 
Id.MiniQnttQII  BtOiaTi aAla.H8:  HlbfWl!  21310.11391  said. 
112:  t  tnio  SL  ml  id.  W]  lltHMs.  Uf ;  Uocrli,  Se.  A  veidlct  tm- 
Ijiiiliij  ■iiiiiiliii  iiiiiiliiliiiiil  lliiiiillial  ■iilTiiiiliiiil  by  law,  li  void— 4t 
wrtii|ILaWi,ni|ll<Bilh9B*;see61IlLtl«;i4BUcb.41l).  Jolatds- 
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tf ndaots  ma;  be  coDTleted  ot  dUTerent  dSErMi-t  Boih,  W3;  31  S.Y. 
229:  a  Citah-lM;  IDl  Hu).  14;  3-^  Mibb.  W. 

1158.  Whanever  the  fact  of  a  pievions  conviction  of 
auotber  oSenae  is  charged  in  an  indictment  or  informa- 
tion, tlie  jury,  if  they  flndavetdietofgailtyof  theoffenae 
'n'itli  wbicb  ha  la  charjted,  mttst  also,  unless  tbe  answer 
of  tbe  defendant  admits  the  cliarge,  And  whether  or  not 
be  has  suffered  such  preTions  conTiction.  The  verdict  of 
the  jury  upon  a  charge  of  previous  conviction  may  be: 
"  We  find  the  chai^  of  previous  conviction  true,"  or, 
"  We  find  tbe  cliargo  of  previous  conviction  not  true,"  as 
they  Hod  that  the  defendant  has  or  has  not  Buffered  snch 
conviction.      In  effect  April  ilth,  1880.] 


party  on  tjlal  Willi  Iha  pany  tn  proceeilJngs  resultlpg 
Tlctfon.  I3  a  queslloa  of  fact  tor  the  )iUT=^7  Md.  w;' 
2SUa.«I«.    Seoaniciiioi-ee!. 

1159.  The  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  la  necessarOy  included 
in  that  with  which  he  is  charged,  or  of  an  attempt  to  com* 
mit  the  ofTenae,    [In  effect Apiil 9th,  1880.] 


!7i  ;  Kan.  l«i  1  Itnyw,  12\°3  ^Toiel 

1.  I.  195:  l)ut  there  csnnol  orrtlnarlLyTje  i.  ._ 

Eenae.uoi  iiictudecl  la  the  oSense  chari«a— «4  111 


le  Erenter  anil  millcy  of  the  less  offenBe— 17  Gratt.  570: 
L.  fvi  ;  Kim.  r«i  1  llsyw,  12i  3  Har,  (Del.)  Ml;  iS 


NO:  7  SBre.  A  R.  MS;  2  Alfcen,  181:  t  Vt  3U;  S*  Id,  IW:  JO  N.  J.  L.  185; 
6  0hlo,inil.M3:Rl<;B.431:SMcCoril,lM!31Mlnh.S4i:aEiig.:i2:see 
7PDit.«liiKlce.43ljl»Flck.4Ta.  AconvlFtlonofnlesseroSenselsaD 
urqiilttal  ot  the  |tieUer-4  CaL  Kt;  Sia.Zja;  W  Id.  191.    See  aHta.  ii 

U.60.  On  an  indictment  or  information  against  sev- 
eral, if  the  jury  cannot  agree  upon  a  verdict  as  to  all, 
they  may  render  a  verdict  as  to  those  in  regard  to  whom 
they  do  agree,  on  wbicb  a  judgment  must  be  entered  ao 
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cordingly,  and  the  case  as  to  the  others  may  be  tried  by 
another  jury.    [In  effect  April  9th,  1880.  ] 

Verdict  as  to  codefendant.— Convictions  of  codefendants  are  sev- 
eral—2  Ired«  402;  32  Miss.  406;  49  Yt.  437.    A  conviction  of  a  joint 


offense  can  only  be  on  evidence  of  joint  ffuilt— see  14  Ohio,  386;  14 
Gray,  57.  One  may  be  convicted  and  the  omer  acquitted— 6  Serg.  & 
K.  577;  12  Mass.  313;  15  Abb.  Pr.  147;  8  Blackf.  205;  34  Tex.  230;  10  MO. 


441 ;  29  Pa.  St.  429;  14  B.  Mon.  310.  fn  cases  of  conspiracy  and  riot— see 
5  McLean,  513 ;  1  Hill,  361 ;  10  La.  An.  698;  2  Asbm.  31 ;  5  Pa.  St.  73.  On 
a  joint  indictment  against  two,  proof  that  the  offense  was  committed 
severally  will  not  sustain  a  conviction  of  either  or  both— 44  Ala.  414. 

1161.  When  there  is  a  verdict  of  conviction,  in  which 
it  appears  to  the  court  that  the  jury  have  mistaken  the 
law,  the  court  may  explain  the  reason  for  that  opinion, 
and  direct  the  jury  to  reconsider  their  verdict,  and  if, 
after  the  reconsideration,  they  return  the  same  verdict,  it 
mtist  be  entered;  but  when  there  is  a  verdict  of  acquittal, 
the  court  cannot  require  the  jury  to  reconsider  it.  If  the 
jury  render  a  verdict  which  is  neither  general  nor  special, 
the  court  may  direct  them  to  reconsider  it,  and  it  cannot 
be  recorded  until  it  is  rendered  in  some  form  from  which 
it  can  be  clearly  understood  that  the  intent  of  the  jury  is 
either  to  render  a  general  verdict  or  to  find  the  facts  spec- 
ially, and  to  leave  the  judgment  to  the  court. 

Amendment  of  verdict.— Where  the  verdict  is  not  responsive  to  the 


offense  charged,  it  will  be  sent  back,  and  a  verdict  responsive  will  be 

\-lfs.C.       ~ 

large 
10  Gray,  1 1 ;  2  Gratt.  508 ;  22  Ga.  211 ;  5  «J.  J.  Mar.  675 ;  and  any  informal- 


directed— 73  rf.  C.  44.   Until  the  jury  are  discharged  a  verdict  may  be 
amended,  but  not  after  their  discnan;e— 31  Cal.451;  11  Ohio,  473;  see 


Ity,  uncertainty,  or  impropriety  may  be  amended  before  they  separate 
—19  Gal.  426;  lNev.643:  26  Ga.  593;  2  Gratt.  558;  2  Ashm.91;  39  Miss. 
295.    See  antet  §  1151,  note. 

1162.  If  the  jury  persist  in  finding  an  informal  ver- 
dict, from  which,  however,  it  can  be  clearly  understood 
that  their  intention  is  to  find  in  favor  of  the  defendant 
upon  the  issue,  it  must  be  entered  in  the  terms  in  which 
it  is  found,  and  the  court  must  give  judgment  of  acquit- 
tal. But  no  judgment  of  conviction  can  be  given  unless 
the  jury  expressly  find  against  the  defendant  upon  the 
issue,  or  judgment  is  given  against  him  on  a  special 
verdict. 

1163.  When  a  verdict  is  rendered,  and  before  it  is  re- 
corded, the  jury  may  be  polled,  at  the  request  of  either 
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party,  in  which  case  they  must  be  severally  asked 
whether  it  is  their  verdict,  and  if  any  one  answer  in 
the  negative,  the  jury  must  be  sent  out  for  further  de- 
liberation. 

Foiling  jmy.— Eltber  party  may  require  that  the  jury  be  polled— 6 
McLean.  182;  II  lud. 569:  Sired. 330;  52  Ga.  478;  11  Ohio, 472;  77  N.  G. 
498;  1  Wend.  91;  6  Wis.  f05;  so,  of  the  court  on  its  own  motion— 31  Ark. 
196.  If  any  Juryman  diluent,  the  verdict  Is  a  nullity,  and  the  Jury 
must  again  retire  for  deliberation— Breese,  109;  1  Bail.  3;  26  Ala.  107; 
6  J.  J.  Mar.  676;  but  not  if  the  dissent  be  withdrawn— 6  Tex.  Ct.  App. 
121 ;  and  see  6  McLean,  86;  11  Ind.  569;  23  Mich.  63. 

1164.  When  the  verdict  given  is  such  as  the  court 
may  receive,  the  clerk  must  immediately  record  it  in  full 
upon  the  minutes,  read  it  to  the  jury,  and  inquire  of  them 
whether  it  is  their  verdict.  If  any  juror  disagree,  the 
fact  must  be  entered  upon  the  minutes,  and  the  jury 
again  sent  out;  but  if  lio  disagreement  is  expressed,  the 
verdict  is  complete,  and  the  jury  must  be  discharged 
from  the  case. 

Recording  yerdict.— Unless  It  appears  that  defendant  may  have 
been  prejudiced  in  respect  to  a  substantial  right,  the  failure  to  record 
the  yerdict,  read  it  to  the  Jury,  and  ask  if  it  is  their  verdict,  is  not 
fatal  to  the  Ji^dgment— 6  Pac.  C.  L.  J.  968.  A  verdict  does  not  become 
final  until  recorded  in  the  minutes— 6  Fac.  G.  L.  J.  65;  and  Judgment 
cannot  be  pronounced  on  it— id.  If  the  Jury  is  discharged  before  the 
verdict  is  entered  on  the  minutes,  the  prisoner  should  be  discharged 
><  Pac.  G.  L.  J.  65. 

Acquittal,  discbarge,  and  detention.— Where  the  variance  be- 
tween the  proof  and  indictment  is  of  such  a  character  that  a  convic- 
tion is  impossible,  the  defendant  has  not  been  in  Jeopardy,  and  may 
be  detained  for  further  trial— 17  Gal.  332:  28  id.  507;  9  id.  259;  29  id.  257; 
Bee  88  id.  476.  See  €mte.  Const.  Prov.  p.  17;  and  see  Jeopabdy,  anU, 
S1016. 

1165.  If  judgment  of  acquittal  is  given  on  a  general 
verdict,  and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given,  except  where  the  acquittal  is  because  of  a 
variance  between  the  pleading  and  proof,  which  may 
be  obviated  by  a  new  indictment  or  information,  the 
court  may  order  his  detention,  to  the  end  that  a  new  in- 
dictment or  inf ormat  ion  may  be  preferred,  in  the  same 
manner  and  with  like  effect  as  provided  in  section  one 
thousand  one  hundred  and  seventeen.  [In  effect  April 
dth,  1880.] 
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1166.  If  a  general  verdict  is  rendered  against  the 
defendant,  or  a  special  verdict  is  given,  he  must  be  re- 
manded, if  in  custody,  or  if  on  bail,  he  may  be  committed 
to  the  proper  officer  of  the  county  to  await  the  judgment 
of  the  court  upon  the  verdict.  When  committed,  his 
bail  is  exonerated,  or  if  money  is  deposited  instead  of 
bail,  it  must  be  refunded  to  the  defendant. 

See  BAiL,po«/,  §  1268. 

1167.  If  the  jury  render  a  verdict  of  acquittal  on  the 
ground  of  insanity,  the  court  may  order  a  jury  to  be 
summoned  from  the  jury  list  of  the  county,  to  inquire 
whether  the  defendant  continues  to  be  insane.  The  court 
may  cause  the  same  wi^esses  to  be  sunmioned  who  tes- 
tified on  the  trial,  and  other  witnesses,  and  direct  the 
district  attorney  to  conduct  the  proceedings,  and  counsel 
may  appear  for  the  defendant.  The  court  may  direct  the 
sheriff  to  take  the  defendant  and  retain  him  in  custody 
until  the  question  of  continuing  insanity  is  determined. 
If  the  jury  find  the  defendant  insane,  he  shall  be  com- 
mitted by  the  sheriff  to  the  State  insane  asylum.  If  the 
jury  find  the  defendant  sane,  he  shall  be  discharged. 
[Approved  March  30th,  In  effect  July  l8t,  1874.1 
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CHAPTER  V. 

BILLS  OF  EXCEPTION. 

S  1170.  In  wbat  cases. 

S  1171.  When  to  be  settled  and  signed. 

S  1172.  Exceptions  to  decision  of  coort  by  either  party. 

S  1173.  Exceptions  to  decision  of  the  court  by  the  defendant. 

S  1174.  Exceptions,  how  settled. 

S  1175.  What  bill  of  exceptions  is  to  contain. 

S  1176.  Written  charges  need  not  be  excepted  to. 

1170.  On  the  trial  of  an  indictment  or  information, 
exceptions  may  be  taken  by  the  defendant  to  a  decision 
of  the  court — 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury, 
or  to  an  individual  juror  for  implied  bias. 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a 
ehallenge  to  a  juror  for  actual  bias. 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding 
ftny  question  of  law  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the  law  on  the  trial 

of  the  issue.    [In  effect  April  9th,  1880.] 

EzceptionB.— To  entitle  errors  complained  of  to  review,  they  must 
be  set  out  In  a  settled  bill  of  exceptions  properly  signed— 34  Cal.  3U9. 
An  exception  is  a  formal  protest  against  the  ruling  of  the  court  upon 
a  question  of  law,  and  a  bill  of  exceptions  is  a  written  statement,  set- 
tled and  signed  by  the  judge,  of  what  that  ruling  was,  the  facts  in 
view  of  which  it  was  made,  and  the  protest  of  counsel— 38  Cal.  141. 
The  office  of  a  bill  of  exceptions  is  to  show  that  proper  proceedings 
have  been  taken  to  perfect  an  appeal— 45  Cal.  45. 

JSubd.  1.  Exceptions  may  be  taken  for  disallowing  a  challenge,  in 
contradistinction  to  allowing  a  challenge  for  implied,  bias,  for  which 
no  exception  can  be  taken— 53  Cal.  603:  61  id.  496;  49  id.  169;  id.  680;  45 
id.  144;  7  id.  140.  But  the  decision  of  the  court  on  a  challenge  for  act- 
ual bias  is  not  subject  to  review— 49  Cal.  560 ;  53  id.  603 ;  49  id.  166.  Sus- 
taining a  challenge  for  implied  bias  cannot  be  excepted  to  or  reviewed 
—49  CaL  679;  45  id.  142.    See  ante,  §§  1055-1058. 

Subd.  2.  A  bill  of  exceptions  may  be  maintained  for  refusing 
triers,  or  upon  any  question  arising  upon  a  chaUenge  in  a  case  where 
triers  may  be  demanded— 1  Denio,  281:  Sired. 532;  21  Wend. 509;  or 
upon  instructing  triers  upon  questions  of  law— 1  Denio,  281.  See  ante, 
Sf  1073, 1078, 1102,  and  notes. 

JSi^d.  3.  When  a  general  objection  is  made  to  evidence,  it  must 
be  understood  to  be  taken  to  its  competency— 38  N.  H.  324.   Deliber* 
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fttely  permlttbig  evidence  to  be  given  withotit  olijectlon,  and  thes 
movliur  to  strike  it  out  on  groands  which  might  readily  have  been 
availed  of  in  the  first  instance,  is  not  to  be  tolerated— 43  Cal.  446, 
"Where  improper  questions  are  permitted  to  be  answered,  it  must  show 
the  answers  given,  or  that  they  prejudiced  the  def endant~25  Mich 
499.  An  exception  cannot  be  taken  to  an  answer  which  is  responsive 
to  a  question  put  without  objection— 39  Me.  359:  see  29  Mich.  173.  The 
error  of  excluding  evidence  is  cured  by  its  subsequent  admission— 4 
Parker,  662.  On  a  refusal  of  the  court  to  admit  evidence.  It  should 
state  what  he  expected  or  believed  the  witness  would  testif  y— 1  Met. 
(Ky.)  6.  When  a  question  objected  to  is  not  answered,  no  injury  la 
done— 45  Cal.  28.  To  the  forms  of  questions  asked,  and  to  the  range  al* 
lowed  counsel  in  their  arguments,  exceptions  will  not  He— 1  Parker  Cr. 
B.  147;  id.  424;  id.  474.    See  ante,  §§  1093,  subd.  6;  1102,  1127,  and  notes. 

1171.  When  a  party  desires  to  have  the  exceptions 
taken  at  the  trial  settled  in  a  bill  of  exceptions,  the  draft 
of  a  bill  must  be  prepared  by  him  and  presented,  upon  no- 
tice of  at  least  two  days  to  the  district  attorney,  to  the 
judge  for  settlement,  WUhin  ten  days  after  judgment  has 
been  rendered  against  him,  unless  further  time  is  granted 
by  the  judge,  or  by  a  justice  of  the  Supreme  Court,  or 
within  that  period  the  draft  must  be  delivered  to  the 
clerk  of  the  court  for  the  judge.  When  received  by  the 
clerk,  he  must  deliver  it  to  the  judge,  or  transmit  it  to 
him  at  the  earliest  period  practicable.  When  settled,  the 
bill  must  be  signed  by  the  judge  and  filed  with  the  clerk 
of  the  court.    [Approved  February  18th,  1881.] 

Settlement  of  bill  of  exceptions.- This  section  Is  directory— 14  CaL 
510.  A  statement  and  bill  of  exceptions  on  this  subject  mean  the  same 
thing— 14  Cal.  511.  The  judge  here  mentioned  is  the  Judge  who  should 
determine  the  motion  for  a  new  trial— 55  Cal.  72.  The  district  judge 
may  refuse  to  consider  or  settle  a  bill  of  exceptions  presented  by  de- 
fendant unless  the  notice  required  by  section  1171  has  been  given  to 
the  district  attorney— 53  Cal.  423.  He  may  refuse  to  settle  a  proposed 
bill  which  consists  of  reporters'  notes,  written  out,  containing  ques- 
tions and  answers,  and  remarks  of  counsel,  judge,  and  jurors— 49  Cal. 
584;  53  id.  423;  it  was  never  intended  that  the  reporter's  notes 
should  constitute  a  bill  of  exceptions— 49  Cal.  584;  so,  ue  may  refuse, 
if  it  fails  to  state  the  evidence  relative  to  the  point  presented  in 
the  narrative  form,  or  its  substance,  or  what  it  tended  to  prove— 49 
Cal.  581 ;  63  id.  423;  or  if  it  contains  only  a  skeleton  statement->'>3  Cal. 
423;  16  Wis.  333.  When  an  exception  represents  the  matter  differently 
from  the  statement  made  up  by  the  judge,  it  will  be  disregarded,  and 
the  statement  taken  to  be  true— Busb.  (N.  C.)  436.  Without  having 
made  a  motion  for  a  new  trial,  defendant  may  relv  on  any  ground  in 
section  1170,  and  in  such  case  he  must  have  a  bill  of  exceptions  settled 
as  provided  in  this  section— 53  Cal.  184.  Where  it  is  intended  to  apply 
for  settlement  of  the  bill,  after  the  statutory  period  of  two  days, 
notice  must  be  given  to  the  district  attorney,  and  sufficient  excuse 
must  be  shown  for  the  delay  in  presenting  or  filing  it— 53  Cal.  423.  The 
action  of  the  court  below,  on  motion  to  set  aside  the  indictment,  or  on 
demurrer,  can  only  be  reviewed  on  an  appeal  from  the  judgment— 39 
Cal.  370.   The  stipulations  of  the  attorney  cannot  be  suDstltuted  for 
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the  certiftcate  of  tbe  Indge  to  a  bill  of  exceptions— S7  CU.  274;  see  SB 
id.  72. 

If  the  defendant  should  fail  to  prepare  and  tender  a  bill  of  excep> 
Uons  within  ten  days,  or  such  additional  time  as  may  be  allowea, 
excuses  therefor  will  be  heard*  and  the  bill  may  be  signed—U  OaL  610. 
A  mandwnus  will  issue,  not  to  compel  the  signing  of  the  blU  filed 
absolutely,  but  to  sign  the  same  after  it  is  duly  settled— 14  Gal.  612. 
Where  it  is  not  shown  that  there  are  reasonable  grounds  for  the  appeal 
taken,  and  it  appears  that  it  is  intended  merely  for  delay,  and  no 
application  was  made  for  time  to  prepare  the  statement  immediately 
alter  the  refusal  of  the  court  to  act,  mandamus  must  be  denied— 18 
Cal.  43S.  A  bill  of  exceptions  not  signed  by  the  district  Jud^re  will  be 
disregarded  on  appeal— 44  GaL  827.  The  court  will  not  indulre  into  the 
reason  which  induced  the  ludge  to  sign  the  bill  after  the  statutory 

reriod,  but  wiU  presume  tney  were  suffldent— 14  CaL  611.   See  post, 
incnote, 

1172.  Exceptions  may  be  taken  by  either  party  to 
the  decision  of  a  Court  or  Judge  upon  a  matter  of  law : 

1.  In  granting  or  refusing  a  motion  to  set  aside  an 
indictment  or  information.         ^ 

2.  In  allowing  or  disallowing  a  demurrer  to  an  in- 
dictment or  information. 

3.  In  granting  or  refusing  a  motion  in  arrest  of  judg- 
ment. 

4.  In  granting  or  refusing  a  motion  for  a  new  trial. 

5.  In  making,  or  refusing  to  make,  an  order  after 
judgment  affecting  any  substantial  right  of  the  parties. 
[Approved  March  10,  1885.] 

Bee  pott,  S9 1185-1188,  and  notes. 

JSubd.  2.  The  judge  here  mentioned  is  the  Judge  who  should  de- 
termine the  motion  for  a  new  trlal-^  CaL  72.  A  motion  for  a  new 
trial  may  be  heard  without  any  bill  of  exceptions-53  Cal.  183.  Defend- 
ant may  move  for  a  new  trial  on  any  or  aU  of  the  grounds  In  fiectlon 
1181,  and  If  the  motion  Is  denied,  he  may  P'eaenta  draft  of  his  b^^^ 
exceptions,  and  have  the  same  settled  as  provided  in  section  1144—53 
Cal.  183.  When  the  motion  for  the  new  trial  was  granted  on  the 
ground  that  the  evidence  was  Insufacient  to  Justify  Uie  verdict,  the 
Suestlon  must  be  presented  by  bill  of  exceptions  duly  settled  and 
SSSfled  bythe  Judge-42  CaL  636.  Bee  post,  gll7»-1182,  and  notes,  and 
see  65  CaL  72. 

JSubd.  S.   Btepost,  S 1237,  subd.  3  and  note;  and  see  66  CaL  72. 

1173.  Exceptions  may  he  taken  by  the  defendant  to  a 
decision  of  the  court  upon  a  matter  of  law— 

1.  In  refusing  to  grant  a  motion  for  a  change  of  the 

place  of  triaL 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the 

defendant. 

Subd.  1.   If  there  be  cause  of  objection  to  im  order  for  a  c^osof  f 

8 lace  of  trial,  it  must  be  stated  in  the  court  below— 13  Ark.  96;  seel 
[orris,  486.   See  ante,  S  1034. 
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JSubd.  2.  An  exception  to  the  mllng  on  a  motion  refusing  a  continn- 
•nce  must  be  presented  on  appeal  by  a  bill  of  exceptions,  by  embody- 
ing the  affidavit  in  tlie  bill,  or  in  some  mode  clearly  identifying  it  as 
bavlng  been  read  on  the  hearing  of  the  motion-47  Gal.  106.  See  ante, 
S1052;  8ee65Cal.72. 

1174.  Where  a  party  desires  to  have  the  exceptions 
mentioned  in  the  last  two  sections  settled  in  a  bill  of 
exceptions,  the  draft  of  a  bill  must  be  prepared  by  him 
and  presented,  upon  notice  of  at  least  two  days  to  the 
adverse  party,  to  the  judge,  for  settlement,  within  ten 
days  after  the  order  or  ruling  complained  of  is  made,  un- 
less further  time  is  g^nted  by  the  judge,  or  by  a  justice 
of  the  Supreme  Court,  or  within  that  period  the  draft 
must  be  delivered  to  the  clerk  of  the  court  for  the  judge. 
When  received  by  the  clerk,  he  must  deliver  it  to  the 
judge,  or  transmit  it  to  him  at  the  earliest  period  practi- 
cable. When  settled,  the  bill  must  be  signed  by  the 
judge,  and  filed  with  the  clerk  of  the  court.  If  the  judge 
in  any  case  refuses  to  allow  an  exception  in  accordance 
with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  Supreme  Court  to  prove  the 
same,  the  application  may  be  made  in  the  mode  and  man- 
ner, and  under  such  regulatioUs  as  that  court  may  pre- 
scribe; and  the  bill,  when  proven,  must  be  certified  by 
the  chief  justice  as  correct,  and  filed  with  the  clerk  of  the 
court  in  which  the  action  was  tried,  and  when  so  filed,  it 
has  the  same  force  and  effect  as  if  settled  by  the  judge 
who  tried  the  cause.  If  the  judge  who  presided  at  the 
trial  ceases  to  hold  office  before  the  bill  is  tendered  or  set- 
tled, he  may  nevertheless  settle  such  bill,  or  the  party 
may,  as  provided  in  this  section,  apply  to  the  Supreme 
Court  to  prove  the  same.  [Approved  March  30th,  in  effect 
July  1st,  1874.1 


iipi 

thereon-~14  Cal.  510.  'The  judge  here  mentioned  is  the  judge  vrho 
should  determine  the  motion  for  a  new  trial.  In  the  constmction  of 
an  ambiguous  statute,  such  a  construction  should  not  be  given  as 
would  deprive  a  party  of  the  right  to  be  heard  on  a  bill  which  nas  been 
settled  and  allowed  by  the  judge  who  heard  and  ruled  upon  the  motion 
—56  GaL  72. 
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On  motion  for  a  new  trial,  It  Is  not  necessary  to  prepare  a  bill  of  ex- 
ceptions or  statement  bef oreband.  It  may  be  settled  after  the  motion 
is  heard  and  decided— 6  Fac.  C.  L.  J.  448;  but  there  must  be  a  bill  set- 
tled by  the  judge  after  disposition  of  the  motion— 47  Cal.  631.  The 
court  may  extend  the  time  for  the  presentation  of  the  draft  of  the  bill 
of  exceptions,  to  an  order  on  motion  for  a  new  trial— 53  Cal.  184.  If  the 
motion  for  new  trial  is  denied,  a  bill  of  exceptions  must  af terwaurds  bo 

Srepared,  settled,  and  signed,  showing  that  evidence  was  introduced 
ending  to  prove  every  material  issue,  and  if  it  fails  to  show  this,  it 
will  be  presumed  that  the  verdict  was  contrary  to  the  evidence— ^1  Cal. 
322.  The  record,  on  application  for  a  mandate  to  compel  the  settle- 
ment of  a  bill  of  exceptions,  must  enable  the  Supreme  Court  to  de- 
termine whether,  if  settled  and  signed,  the  hiH  would  tend  to  manifest 
error  on  the  trial— 46  CaL  64. 

1175.  A  bill  of  exceptions  must  oontain  so  mncb  of 
the  evidence  only  as  is  necessary  to  present  the  questions 
of  law  upon  which  the  exceptions  were  taken;  and  the 
judge  must  upon  the  settlement  of  the  bill,  whether 
agreed  to  by  the  parties  or  not,  strike  out  all  other  mat- 
ters contained  therein. 

Bill,  what  to  contain.~The  bill  of  exceptions  must  contain  so  much  of 
the  evidence,  only,  as  is  necessary  to  present  the  questions  of  law  on 
which  the  exceptions  were  taken— 61  Cal.  322;  and  no  more— 63  id.  184. 
TVhere,  after  setting  out  the  evidence,  the  bill  stated  "  here  the  evi- 
dence closed,"  it  was  held  a  sui&clent  allegation  that  It  contained  all 
the  testimony— 10  Yerg.  649.  It  is  not  necessary  in  a  bill  of  exceptions  to 
specif  y  the  respects  in  which  the  evidence  is  alleged  to  be  insufficient: 
it  is  sufficient  to  say  the  evidence  is  insufficient  to  sustain  the  verdict 
—51  Cal.  322.  Where  an  exception  is  so  obscure  tliat  the  court  cannot 
readily  perceive  the  exact  point,  it  will  be  disregarded— 1  Parker  Cr. 
A.  272.  * 

A  bill  of  exceptions  showing  error  in  the  exclusion  of  evidence, 
must  also  show  that  the  excluded  testimony  was  materbd  to  the  de- 
fendant, and  that  he  was  injured  by  its  exclusion,  or  judgment  will  not 
be  disturbed— 47  Cal.  405.  When  a  question  might  have  been  admissi- 
ble under  some  circumstances,  the  record  must  show  the  facts  previ- 
ously established,  or  the  court  will  not  be  able  to  pass  on  the  propriety 
of  the  question  or  answer— 15  Cal.  28;  as  where  the  declarations  of  a 
confederate  are  received  in  evidence,  the  bill  of  exceptions  must 
show  that  he  was  not  present  when  they  were  made,  or  it  will  not  show 
error— 45  Cal.  28.  All  omissions  and  uncertainties  are  to  be  construed 
against  the  party  presenting  the  bill  of  exceptions— 45  CaL  28. 

If  it  does  not  set  out  sufficiently  the  evidence  adduced,  the  dis- 
trict attorney  should  be  permitted  to  suggest  the  addition,  but  the 
appellate  court  cannot  tase  his  suggestion  that  further  evidence  was 
given— 52  Cal.  211.  It  is  the  duty  or  the  district  attorney  to  state  that 
every  fact  in  issue  was  proved,  except  the  fact  or  facts  in  respect 
to  which  the  substance  of  the  evidence  is  stated— 51  Cal.  321.  Any 
testimony  given  at  the  trial  pertinent  to  the  exception,  and  necessary 
to  the  correctpresentation  of  the  errors  assigned,  may  be  added  by 
the  court— 46  Cal.  857.  When  the  bill  of  exceptions  does  not  recite  the 
evidence,  the  court  will  presume  that  the  evidence  sustained  the  ver- 
dict—3  Humph.  389.  So,  where  there  was  exception  taken  to  the  ex- 
hibition of  burglarious  tools,  it  will  be  presumed  that  necessary  evi- 
dence was  adduced  upon  which  to  base  such  introduction- 29  CaL  658. 
It  is  presumed  that  the  bill  contains  all  the  evidence  taken.at  thfi  trial 
beadxig  on  the  point  of  the  objection-53  CaL  211. 
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1176.  When  written  charges  have  been  presented, 
given,  or  refused,  or  when  the  charges  have  been  taken 
down  by  the  reporter,  the  questions  presented  in  such 
charges  need  not  be  excepted  to  or  embodied  in  a  bill  of 
exceptions,  but  the  written  charges  of  the  report,  with  the 
indorsements  showing  the  action  of  the  court,  form  part 
of  the  record,  and  any  error  in  the  decision  of  the  court 
thereon  may  be  taken  advantage  of  on  appeal,  in  like 
manner  as  if  presented  in  a  bill  of  exceptions. 

Charges  given  or  refused.— This  section  refers  to  charges  and  In- 
structious  which  either  party  may  present,  and  ask  to  bo  given  in 
accoraauce  with  S  1127  of  this  Code,  and  not  to  the  charge  of  the  court 
on  its  own  motion— 44  Cal.  598.  An  alleged  error  in  the  charge  to  the 
jury  win  not  be  noticed  unless  the  party  excepts,  and  by  bill  of  ex- 
ceptions places  the  charge  on  the  record— 20  Pick.  206 ;  14  timedes  A  M. 
120.  A  mere  general  exception  to  the  charge,  without  specifying  any 
grounds  of  error  or  asking  for  a  particular  chkve,  is  not  well  taken— 
£7  Barb.  46. 

The  refnsll  to  give  an  instruction  is  not  a  ground  unless  the  judge 
was  requested  to  give  it— 38  Me.  554.  Where  a  bill  of  exceptions  Is 
allowed,  the  facts  embraced  in  it  become  part  of  the  record,  and  a 
writ  of  error  brings  up  the  entire  record,  and  error  may  be  assigned 
on  any  part  of  it— 5  Ala.  666.  Where  it  does  not  disclose  what  the  evl- 
deuce  was  in  relation  to  which  the  charge  was  given,  it  will  be  over- 
ruled if  the  instruction  could  have  been  correct  in  any  supposable 
state  of  the  evidence— 5  B.  L  53. 

Fhonographio  notes  of  evidence  taken  at  the  trial  and  transcribed 
Into  long-hand,  even  if  verified  by  affidavit,  do  not  constitute  a  part 
of  the  record  on  appeal  for  any  purpose— 44  Cal.  327:  43  id.  177.  They 
are  no  part  of  the  bill  of  exceptions  unless  embodied  therein,  and  re- 
ferred to  in  the  bill  so  as  to  identify  them— 53  Cal.  602.  Before  incor- 
porating them  in  a  bill  of  exceptions,  all  matter  not  necessary  or 
proper  to  illustrate  the  points  presented  on  appeal  should  be  eJlml- 
nated,  and  It  then  should  be  revised  by  the  Judge— 42  Cal.  538.  The 
report  transcribed  into  long-band  from  the  reporter's  notes  is  only 
pnma/aeie  a  correct  statement  of  evidence  and  proceedings,  while  a 
Dill  of  exceptions  Imports  absolute  verity— 42  CaL  538:  28  id.  218;  32  Id. 
91iMld.809;S71d.274;40id.286.   See  ante,  S  1093.  note. 
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S  1179.  New  trial  defined. 
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1179«    A  new  trial  is  a  re-examination  of  the  issue  in 

the  same  court,  before  another  jury,  after  a  verdict  has 

been  given. 

New  trlaL— A  new  trial  Is  a  reexamination  after  verdict,  of  facts 
and  law  not  of  record— 3  6a.  310;  but  an  error  which  is  apparent  on 
the  record,  and  which  can  be  noticed  in  arrest  of  judgment,  will  not 
ordinarily  be  sroond  for  a  new  trial— ^  Conn.  289:  as  the  omission  of 
a  letter  from  the  prisoner's  name  on  the  bill  found  by  the  Rnmd  jory 
—1  Bay,  377.  Where  the  name  of  a  witness  was  indorseo^on  the  in- 
dictment slightly  variant  from  the  real  name,  the  misnomer  was  not 
sufficient  to  maintain  a  motion  for  a  new  trial— 6  Fac.  G.  L.  J.  899. 

Objections  to  drawing  and  impanneling  of  the  Jury  come  too  late 
on  motion  for  a  new  trial.  They  are  deemed  waived  if  not  taken  in 
time— 24  Gal.  230 :  43  id.  146.  A  general  excitement  against  the  prisoner 
at  the  time  of  the  trial,  in  the  community  at  large,  is  not  a  ground  for 
a  new  trial— 7  Watts  a;  S.  422;  but  if  such  excitement  pervade  the 
jury-box,  and  works  to  the  prejudice  of  the  defendant,  the  verdict 
ought  to  be  set  aside— 10  Gal.  195.  It  is  no  ground  for  a  new  trial  that 
on  a  challenge  for  actual  bias  one  of  the  triers  Is,  on  the  panel  of  the 
jury,  in  attendance  in  the  case— 43  Gal.  147;  id.  167.  The  motion  must 
be  made  viva  voce,  and  if  desired,  the  grounds  and  rulings  of  the  court 
may  be  embodied  in  a  bill  of  exceptions,  and  can  be  reviewed  by  the 
Supreme  Gourt  in  no  other  way— 41  GaL  651. 


1180.  The  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  had.  All  the  tes- 
timony must  be  produced  anew,  and  the  former  verdict 
cannot  be  used  or  referred  to  either  in  evidence  or  in  ar- 
gument, or  be  pleaded  in  bar  of  any  conviction  which 
might  have  been  had  under  the  Indictment.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

1181.  When  a  verdict  has  been  rendered  against  the 
defendant,  the  court  may,  upon  his  application,  grant  a 
new  trial,  in  the  following  cases  only; 
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1.  Wlien  the  trial  has  been  had  in  hia  absence,  if  the  in- 
dictment is  for  a  felony. 

2.  When  the  jury  has  received  any  evidence  oat  of  court 
other  than  that  resulting  from  a  view  of  the  premises. 

3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  retiring  to  deliberate  upon  their  verdict,  or 
been  guilty  of  any  misconduct  by  which  a  fair  and  due 
consideration  of  the  case  has  been  prevented. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors. 

5.  When  the  court  has  misdirected  the  jury  in  a  matter 
of  law,  or  has  erred  in  the  decision  of  any  question  of  law 
arising  during  the  course  of  the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  de- 
fendant, and  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  When  a  mo- 
tion for  a  new  trial  is  made  upon  the  ground  of  newly-dis- 
covered evidence,  the  defendant  must  produce  at  the  hear- 
ing, in  support  thereof,  the  affidavits  of  the  witnesses  by 
whom  such  evidence  is  expected  to  be  given,  and  if  time 
is  required  by  the  defendant  to  procure  such  affidavits, 
the  court  may  postpone  the  hearing  of  the  motion  for 
such  length  of  time  as,  under  all  the  circumstances  of  the 
case,  may  seem  reasonable. 

Grroands  for  new  trial.— Tills  section  clearly  excludes  all  other 

Sounds-43  Cal.  146,  oTerruling  tt  Cal.  298.  Instead  of  appealing  from 
e  judgment,  defendant  may  move  for  a  new  trial  on  any  or  all  of  the 
grounds  mentioned  in  this  section,  and  if  the  motion  be  denied,  ins-y 
present  the  draft  of  a  bill  of  exceptions,  and  have  the  same  settled  as 
provided  in  §  1174—53  CaL  184.    See  anU»  S  1172. 

Subd.  1.  It  is  not  sufficient  simply  to  object  that  defendant  was  not 
present  at  times  when  acts  can  only  be  done  in  his  presence;  he  must 
prove  his  absence— 4  Cal.  218;  37  id.  274. 

Subd.  2.  Where  a  witness  conversed  with  one  or  more  of  the 
iurors  on  the  facts  of  the  case,  when  out  of  court  to  view  the  prem- 
ises, it  was  error— 43  Cal.  167.    See  ante,  S  1102. 

Subd.  3.   A  separation  of  the  lury  in  a  capital  case  Is  prima  faeie 

Eound  for  a  new  trial,  subject  to  be  rebutted  by  proof  that  no  improper 
auence  reached  the  jury->22  Cal.  348;  12  Ark.  732;  1  Conn.  401;  19 
Gratt.  485;  20  Oa.  752:  8  Humph.  597;  11  Ired.  514;  21  111.  373;  80  id.  256: 
24  Ind.  151;  1  Kan.  340;  1  Cowen,  26;  39  Miss.  721;  3  Mhm.  444;  7  N.  H, 
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It  ii  In  lb*  dlscntlon  ot  the  comt  to  nUow  tbe  ]niy  la  view  Chs 
premlaes  In  lbs  alaeace  ot  the  derendaut— 19  Cnl.  415:  but  a  direct 
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momenta  tor  s  necenaiT  pnnnu,  by  pennlHlon  of  tbs  nherltr.  out  of 
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their  auty  In  acoontance  with  llielr  oatha.  and  there  moat  be  direct 
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JSubd,  4.  A  Juror  cannot,  by  affidavit,  Impeach  bis  own  yerdlct— 15 
Cal.  70;  1  Id.  403;  5  id.  42;  id.  45;  25  Id.  475;  15  id.  75;  1  id.  403;  48  id.  85;  ft 
Ark.  445 ;  4  Binn.  150 ;  8  Blackf .  101 ;  5  Conn.  348 ;  22  Gratt.  i)24 :  5  Ired.  401 ;  3 
Ind.  167;  54  id.  339;  4  Johns. 487;  0  Kan.  119;  15  La.  An.  557;  65  Me.  Ill; 
4  Mass.  391;  39  Mo.  320;  65  id.  149;  66  id.  148;  23  K.  H.  301:  id.  321  l74  N. 
C.46;  78  id.  660;  1  Parker  Cr.B.  256;  id.  262;  id.  676;  2  id.  777;  1  NYend. 
297;  9  Yerg.  408;  3  Tex.  31;  9  Ga.  121;  but  affidavits  of  Jurors  are 
admissiblo  to  explain,  correct,  or  enforce  their  verdict— 23  Cal.  40. 

The  affidavit  of  a  jnror  cannot  be  admitted  to  purge  his  conduct 
from  the  imputation  of  impropriety— 5  Cal.  275;  29  id.  257;  15  Ga.  223; 
37  Mo.  240:  26  Miss.  78;  4  Vt.  363;  but  see  3  Me.  204;  6  Gratt.  219;  nor  is 
it  admissible  to  prove  that  he  had  previously  formed  and  expressed 
an  opinion  before  the  trial  so  as  to  Justify  a  new  trial— i  Cal.  403;  see 
also  43  id.  146;  overruling  9  Cal.  298.  It  will  not  be  permitted  to  be 
shown  that  one  or  more  of  the  jurors  agreed  to  the  verdict  under  the 
Impression  that  the  court,  and  not  the  law,  fixed  the  punishment— 17 
Cal.  76;  nor  that  the  verdict  was  arrived  at  by  lot  or  chance— 25  id.  460: 
29  Id.  257;  see  20  Iowa,  19;  9  Kan.  718.  The  fact  that  after  a  verdict  of 
enilty  has  been  rendered,  the  accused  ascertains  for  the  first  time  that 
Before  the  Jnir  was  Impaimeled  a  juror  had  formed  and  expressed  an 
opinion  as  to  his  guilt.  Is  not  ground  for  a  new  trial— 46  Cal.  120;  43  id. 

Subd.  5.  Mistake  in  the  admission  or  rejection  of  evidence  is  a 
ground  for  new  trial,  if  objection  was  duly  taken  at  the  trial— 49  CaL 
32;  33  Ga.  4;  39  id.  708;  3  Helsk.  76.  Immaterial  testimony,  which  does 
not  in  any  manner  prejudice  defendant,  is  no  ground  of  error— 6  Pac. 
O.  L.  J.  208.  A  verdict  will  not  be  set  aside  because  improper  evi- 
dence  was  admitted,  if  no  objection  to  its  admission  was  made  at  the 
trial-48  Cal.  277;  83  Ga.  4;  39  Id.  708;  3  Helsk.  376.  Error  in  the  disal- 
lowance of  a  challenge  to  a  juror  is  a  ground  for  new  trial— 40  Cal.  268. 

A  new  trial  wHl  not  be  granted  on  account  of  the  exclusion  of  par- 
ticular evidence,  when  the  objection  to  such  evidence  is  withdrawn 
after  Its  exclusion,  and  the  defendant  had  an  opportunity  to  offer  it— 
28  Cal.  468 ;  63  N.  C.  33 ;  19  N.  Y.  549.  Where  a  wuness  was  withdrawn 
before  testifying,  the  fact  that  her  appearance  on  the  stand  was  cal- 
culated to  excite  the  sympathies  of  the  jury,  is  no  ground  for  a  new 
trial-21  CaL  261. 

After  acqnittal  of  defendant,  there  can  In  general  be  no  new  trial, 
though  the  result  be  produced  by  error  of  law  or  misconception  of 
fact— 38  Cal.  467;  40  id.  613;  2  Blackf.  5;  2  Brev.  126:  6  Grant  Cas.  66;  13 
Mass.  245:  19  Mo.  683 :  71  N.  G.  263 ;  3  Smedes  &  M.  751 ;  2  Sum.  20 ;  10  B. 
1. 494;  1  spenc.  115:  9  Yerg.  333.  Where  the  testimony  is  relevant,  but 
Its  logical  and  lenu  effect  is  misdirected  to  the  prejudice  of  the  de- 
fendant, mainly  aue  to  the  course  adopted  by  the  prosecution,  a  new 
trial  will  be  granted— 36  Cal.  255.  To  entitle  a  defendant  to  a  new 
trial,  the  erroneous  proceeding  or  instmctionmust  have  caused  injury 
to  hlm-11  Conn.  419;  14  Ga.  55;  23  Vt.  551;  7  Wend.  417;  37  Conn.  355. 

Where  instmctions  are  contradictory  on  a  material  point,  there 
should  be  a  new  trial-44  Cal.  69;  30  Id.  316;  39  id.  577;  43  id.  552;  11  id. 
161:  1  id.  354.  See  ante,S  1127,  note.  It  is  not  such  irregularity  as  to 
authorize  a  new  trial,  for  a  judge,  other  than  the  one  who  tried  the 
caso  by  consent,  to  charge  the  jury  and  receive  the  verdict— 28  Cal.  471 : 
nor  is  it  such  error  for  the  judge  of  the  district  to  resume  his  seat  and 

Eass  on  the  motion  without  objection— id.  An  erroneous  order  may 
e  set  aside  by  the  court  of  its  own  motion— 44  Cal.  33. 

Subd.  6.  Where  the  motion  is  based  on  the  ground  of  insufficiency 
of  evidence  to  sustain  the  verdict,  ail  the  evidence  on  the  trial  must 
be  contained  In  the  record— 43  Cal.  177;  Id.  65;  see  2  id.  484.  If  the 
verdict  be  set  aside  on  the  ground  that  it  is  contrary  to  the  evidence, 
and  an  appeal  be  taken  from  the  order,  the  record  must  show  what 
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CHAPTER  Vn. 
ABRBST  OF  JXTDGMSNT. 

S  1185.  Motion  in  arrest  of  judgment. 

S  1186.  Court  may  arrest  judgment  without  motion. 

S  1187.  Effect  of  arresting  judgment. 

S  1188.  Defendant,  when  to  be  beld  or  discharged. 

1185.  A  motion  in  arrest  of  judgment  is  an  application 
on  the  part  of  the  defendant  that  no  judgment  be  render- 
ed on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against 
the  defendant,  on  a  plea  of  a  former  conviction  or  acquit- 
tal. It  may  be  founded  on  any  of  the  defects  in  the  indict- 
ment or  information  mentioned  in  section  one  thousand 
and  four,  unless  the  objection  has  been  waived  by  a  fail- 
ure to  demur,  and  must  be  made  before  or  at  the  time  the 
defendant  is  called  for  judgment.  [In  effect  April  9th,  1880.] 

Arrest  of  judgment.— A  motion  In  arrest  of  judgment  is  a  proceed- 
ing  on  behalf  of  a  prisoner,  after  verdict,  and  before  sentence  and 
judgment,  for  error  appearing  on  the  face  of  the  record— 43  N.  T.  28. 
An  application  for  an  order  is  made  viva  voce.  Making  out  and  filing 
a  written  application  is  not  sufAcient.  'ihe  atteniion  of  the  court 
must  be  called  to  it,  and  the  court  be  moved  to  grant  it— 41  Cal.  aso. 
The  motion  must  be  founded  on  some  of  the  defects  mentioned  in 
§  1004—48  Cal.  559;  id.  253.  It  may  be  made  on  any  of  the  grounds  of 
demurrer,  and  the  action  thereon  had  may  be  reviewed  on  appeal— 
39  Cal.  370.    See  ante,  S  960. 

When  the  statute  enumerates  the  grounds  upon  which  judgment 
may  be  arrested,  all  others  are  excluded— 43  Cal.  I37 ;  24  id.  230.  it  can 
only  be  entertained  for  matter  apparent  upon  an  inspection  of  the 
record— 9  6a.  68;  88  Me.  592;  49  id.  688;  and  formal  defects,  not  affect- 
ing material  rlgnts,  do  not  authorize  an  arrest  of  judgment— 37  Cal. 
28U;  as,  the  verdict  cures  informalities  in  the  indictment— 49  id.  388; 
29  Pa.  St.  441 ;  20  Pick.  356;  3  Hill,  (S.  C.)  1 ;  6  Tex.  Ct.  App.  485. 

A  motion  in  arrest  of  judgment,  based  on  defects  in  the  indict- 
ment, must  specifically  set  out  the  defects,  to  entitle  the  point  to  con- 
sideration in  the  Supreme  Court— 37  Cal.  2T7.  See  ante,  S  1004.  If  the 
indictment  contains  one  good  count,  the  overruling  of  the  demurrer 
is  not  error— 6  Pac.  C.  L.  J.  610.  If  the  defendant  fails  to  demur,  he 
cannot  move  an  arrest  of  judgment  on  the  ground  that  the  indictment 
does  not  conform  to  the  provisions  of  this  Code— 49  Cal.  390.  If  the  in- 
dictment charges  any  offense,  as  an  assault,  the  court  cannot  arrest 
the  judgment,  on  the  cround  that  the  facts  stated  in  the  indictment 
do  not  constitute  a  public  offense,  even  if  judgment  is  pronounced  for 
a  higher  offense— 49  Cal.  390.  If  the  objection,  that  more  tlian  one  of> 
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f  ense  is  charged,  is  not  taken  by  demurrer,  it  cannot  be  considered  on 
arrest  of  Jadgment— 27  Cal.403. 

An  indictment  which  charges  that  defendant  was  in  the  county 
where  it  was  found,  and  then  and  there  feloniously  burned  a  building, 
sufficiently  shows  that  the  offense  was  committed  at  a  place  within 
the  jurisdiction— 44  Cal.  495.  A  variance  in  the  name  of  the  insurance 
company,  given  in  the  indictment  for  arson,  is  not  a  ground  for  arrest 
of  judgment— 29  Cal.  257;  82  id.  165.  An  order  granting  a  motion  in 
arrest  of  judgment,  on  account  of  alleaed  defects  in  the  indictment, 
after  judgment,  is  not  appealable— 44  CaL  384;  see  42  id.  625.  It  is  not 
limited  to  the  indictment,  but  may  be  made  upon  the  whole  record— < 
Parker  Cr.  B.  657. 

The  judgment  cannot  be  sustained  where  defendant  had  not  been 
arraigned— 44  Cal.  542.  Where  there  was  no  plea  and  no  issue  to  try. 
there  can  be  no  judgment— 44  Cal.  942.  If  the  offense  is  not  conmiitted 
in  the  county  where  the  indictment  is  found,  the  court  should,  on  its 
own  motion,  arrest  the  judgment— 27  Cal.  840:  but  where  the  acts  are 
committed  partly  in  one  county  and  partly  in  another,  and  are  one 
transaction,  it  is  otherwise— 39  Cal.  405.  If  a  committing  magistrate 
promises  a  person  that,  if  he  will  become  a  witness  for  the  people 
against  others,  he  shall  be  acquitted,  and  induced  by  such  persuasion 
he  testifies  and  implicates  himself  and  is  afterward  indicted,  tliese 
facts  do  not  furnish  ground  for  arrest  of  judgment— 48  Cal.  251. 

1186.  The  court  may  also,  on  its  own  view  of  any  of 

these  defects,  arrest  the  judgment  without  motion. 

Oonrt  may  arrest  judgment.- A  court  may,  of  its  own  motion,  or 
upon  application  of  a  party  interested,  modify  or  set  aside  an  errone- 
ous order;  so  the  court  may,  upon  its  own  view  of  fatal  defects  in  the 
indictment,  arrest  the  judgment  without  motion— 44  Cal.  34.  Where  it 
Is  manifest  that  the  offense  of  the  accessory  was  committed  in  another 
county  than  that  where  the  indictment  was  found,  the  court  should 
arrest  the  judgment  on  its  own  motion— 27  Cal.  341. 

1187.  The  effect  of  allowing  a  motion  in  arrest  of  judg- 
ment is  to  place  the  defendant  in  the  same  situation  in 
which  he  was  before  the  indictment  was  found  or  inform- 
ation filed.    [In  effect  April  9th,  1880.] 

Effect  of  arrest  of  judgment.— The  effect  of  the  order  to  arrest 
judgment  is  to  place  the  defendant,  as  nearly  as  other  and  controlling 
rules  of  law  will  permit,  in  the  same  situation  as  he  was  before  In- 
dictment—44  Cal.  84.  And  upon  its  entry  he  must  be  discliarged,  un- 
less he  is  detained  by  virtue  of  other  legal  process  or  orders— 4C  CaL  34. 

1188.  If,  from  the  evidence  on  the  trial,  there  is  rea- 
son to  believe  the  defendant  guilty,  and  a  new  indictment 
or  information  can  be  framed  ux>on  which  he  may  be 
convicted,  the  court  may  order  him  to  be  recommitted  to 
the  officer  of  the  proper  county,  or  admitted  to  bail  anew, 
to  answer  the  new  indictment  or  information.  If  the 
evidence  shows  him  guilty  of  another  offense,  he  most  be 
committed  or  held  thereon,  and  in  neither  case  shall  tlvB 
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veidict  be  a  bar  to  another  prosecution.  But  if  no  evi- 
dence  appears  sufficient  to  charge  him  with  any  offense, 
be  must,  if  in  custody,  be  discharged;  or  if  admitted  to 
bail,  his  bail  is  exonerated;  or  if  money  has  been  depos- 
ited instead  of  bail,  it  must  be  refunded  to  the  defendant; 
and  the  arrest  of  judgment  shall  operate  as  an  acquittal 
of  the  charge  upon  which  the  indictment  or  information 
was  founded.    [In  effect  April  9th,  1880.  ] 

Discharge  of  defendant.  The  defendant  cannot  be  dlscbarged  from 
the  indictment  without  trial,  except  in  the  cases  provided  by  statute 
—48  Cal.  253.  If  from  the  evidence  there  is  reason  to  believe  the  de- 
fendant guilty,  and  anew  indictment  can  be  framed,  the  court  may 
order  him  to  be  recommitted  to  the  olBcers  of  the  proper  county,  or 
admitted  to  bail  to  answer  the  new  indictment— 44  Cal.  34.  Where  a 
verdict  was  received  and  recorded  by  the  clerk,  and  the  court  then 
directed  the  jury  to  retire  in  custody  of  the  sheriff,  and  amend  their 
verdict  to  conform  to  the  phraseology  of  the  law,  it  is  mere  error  to 
be  corrected  on  appeal,  and  does  not  render  the  judgment  void  so  aa 
to  warrant  a  discharge  onhabeas  corpus— 44  CaL  35 ;  Old.  6G2 ;  30  id.  214. 
Bee  pott,  S  146ft. 
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TITLE  Vm. 

Of  Jndgment  and  Execution. 

Obulp.   I.    Thb  Judombnt,  §§  1191-1207. 
XL   Thb  Execution,  §§  1213-30. 


1  tin.  .^ipolnUngtliiisCorliidjpient. 

1  im.   Upon  piMOf  gttllly,  conrt  mart  JBtarmliiB  fl»grBB, 

FTMonee  ot  deleiiilaDC. 
1 IIM.  Detcoiilaat  tn  eanoij,  how  broagbt  tat  Jadgiiunk 
1  llKk   Bow  biooi^C  beloia  the  court  wtua  oa  biU. 
1  list.  Bencb-muTuit  to  tuoa. 
1  im.  Fonn  of  bcodi-TOniit. 
i  1198.   WaiTiDt,  bow  asrved. 
i  lin.  AmM  ol  dtfcQdaiit. 
1 12U.  Analtnmsut  ot  deleDOuit  tar  Jadgmeut. 

.   WhiC  eiDse  msf  tw  iliawii  ■gUnst  the  Jadgmsnt. 


I IXH  Froot  of  [ormer  coavlctlon,  stc.  In  mltlgBtlon,  bow  mads. 

I  lau.  DDntloiiotlmpclsoiimeacoa]adgmeatMpar>Oiio- 

I  UM.  JudgmoiC  to  p>7  *  due  oonitltutoi  a  lien. 

i  12(17-  Enay  ol  Jndgiiieat  uid  jodgmeDC  loll. 

1191.  After  a  plea  or  verdict  ot  gtillty,  or  after  a  ver- 
dict agaiUBt  tlia  defendant  on  the  plea  ol  a  former  convic- 
tion or  acquittal,  if  the  jadgment  be  not  arrested  or  a  iien 
trial  granted,  tbe  conrt  most  appoint  a  time  for  ptonoano- 
ing  JndKmeDt,  wbicb,  in  cases  of  felonj,  must  be  at  lesat 
two  days  after  the  verdict,  U  tba  coiurt  intend  to  remain  in 
seasion  so  long;  but  it  not,  then  at  as  remote  a  time  as 
can  reasonabl?  be  allowed.  [Approved  Manli  SOth,  in 
eSect  July  1st,  1871.] 
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The  time  at  whicli  the  sentence  shall  be  carried  Into  effect  forms  no 
I»art  of  the  Judgment— 2  Ired.  204.  A  mandate  will  not  issue  to  compel 
a  court  to  render  Judgment  of  acquittal  in  a  criminal  case— 45  CaL  249. 
See  anttf  S  H^f  note. 

1192.  Upon  a  plea  of  guilty  of  a  crime  distinguished 
or  divided  into  degrees,  the  court  must,  before  passing 

sentence,  determine  the  degree. 

Oonrt  to  determine  degree.— Upon  the  plea  of  guilty,  the  court  is 
to  determine  the  degree— 52  Cal.  454;  49  id.  178;  20  id.  166;  and  this 
must  be  done  before  passing  sentence— 52  Cal.  454.    On  a  plea  of 

Suilty,  it  is  not  necessary  that  any  time  should  elapse  between  the 
etermination  by  the  court  of  the  degree  of  the  crime  and  the  pro- 
nouncing  of  the  Judgment— 20  Cal.  166;  nor  that  the  determination 
should  be  expressed  in  any  particular  form.  Anv  decision  or  judg- 
ment which  shows  the  conclusions  derived  from  tne  examination  is  a 
compliance  with  the  statute— 20  CaL  166. 

If  the  jury  convict  of  mnrder  in  the  first  degree,  and  cannot  agree 
upon  the  degree  of  punishment,  or  do  not  declare  it  in  their  yerulct, 
it  is  the  duty  of  the  court  to  pronounce  Judgment  of  death— 49 CaL  174. 
The  presumption  is.  that  the  court,  by  testimony,  ascertains  the 
degree;  hence,  a  sentence  of  imprisonment  where  defendant  pleaded 
guilty  of  murder,  was  a  nullity— 32  Cal.  48.  The  proceeding  under  this 
section  is  not  a  trial,  and  the  defendant  has  not  the  right  to  liave  the 
question  decided  by  a  jury— 20  Cal.  166.  If  a  demurrer  to  an  indict- 
ment is  overruled,  and  tne  defendant  refuses  to  plead,  the  court  may 
pronounce  Judgment  against  him  as  on  a  plea  of  guilty— 28  Cal.  271; 
see  29  id.  663.  Where  there  has  been  a  general  verdict  of  guilty  on  the 
whole  indictment  containing  several  counts  for  offenses  of  different 
grades,  a  sentence  on  the  count  for  the  highest  grade  ts  proper— 75  N. 
Y.487. 

1193.  For  the  purpose  of  judgment,  if  the  conviction 
is  for  felony,  the  defendant  must  he  personally  present; 
if  for  a  misdemeanor,  judgment  may  be  pronounced  in 
his  absence. 

Presence  of  defendant— 42  Cal.  168.  Upon  a  conviction  for  felony, 
it  is  necessary  that  the  defendant  should  oe  present  when  Judgment 
Is  pronounced— 42  Cal  168;  9  id.  115;  but  the  court  may,  in  the  absence 


misdemeanor,  or  w\iere  the  punishment  is  simply  a  fine,  the  absence  of 
defendant  at  his  sentence,  being  under  recognizance,  may  be  allowed 
— 1  Curt.  435:  7  Cowen,  525:  4  Iowa,  354:  9  Dana,  304;  19  Ark.  214;  12 
Wend.  844;  16  Fa.  St.  129;  36  Miss.  531;  9  lU.  111. 

1194.  When  the  defendant  is  in  custody,  the  court 
may  direct  the  officer  in  whose  custody  he  is  to  bring  him 
before  it  for  judgment,  and  the  officer  must  do  so. 

1195.  If  the  defendant  has  been  discharged  on  bail,  or 
has  deposited  money  instead  thereof,  and  does  not  appear 
for  judgment  when  his  personal  appearance  is  necessary. 
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the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail,  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

1196.  The  clerk,  on  the  application  of  the  district  at> 
tomey,  may,  at  any  time  after  the  order,  whether  the 
court  be  sitting  or  not,  issue  a  bench-warrant  into  one  or 
more  counties. 

1197.  The  bench-warrant  must  be  substantially  in  the 

following  form:  "County  of .    The  People  of  the 

State  of  California,  to  any  sheriff,  constable,  marshal,  or 

policeman  in  this  State:  A.  B.,  having  been  on  the 

day  of A,  D.  eighteen  hundred  and ,  duly 

convicted  in  the  Superior  Court  of  the  County  of , 

of  the  crime  of (designating  it  generally),  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named 
A.  B.,  and  bring  him  before  that  court  for  judgment. 
Given  under  my  hand  with  the  seal  of  said  court  affixed, 

this day  of ,  a.  d.  eighteen  hundred  and . 

By  order  of  the  Court,    [seal.]    E.  F.,  Clerk." 

[In  effect  April  12th.  1880.] 

1198.  The  bench-warrant  may  be  served  in  any 
county  in  the  same  manner  as  a  warrant  of  arrest,  except 
that  when  served  in  another  county  it  need  not  be 
indorsed  by  the  magistrate  of  that  county. 

1199.  Whether  the  bench-warrant  is  served  in  the 
county  in  which  it  was  issued  or  in  another  county,  the 
officer  must  arrest  the  defendant  and  bring  him  before  the 
court,  or  commit  him  to  the  officer  mentioned  in  the  war- 
rant, according  to  the  command  thereof. 

1200.  When  the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by  the  clerk,  under  its 
direction,  of  the  nature  of  the  charge  against  him,  and  of 
his  plea,  and  the  verdict,  if  any  thereon,  and  must  be 
asked  whether  he  has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.  [In  effect 
April  9th,  1880.] 


§3  1201-3  JUDGHENT.  491 

1201.    He  may  show,  foi  cbom  agaiost  the  judgment; 

1.  Tbat  helslasane;  and  if.  In  the  opinion  of  the  conn, 
there  la  Teasonable  ground  for  belisTing  him  to  be  insane, 
the  qnestion  of  Insanltf  moBt  be  tried  as  provided  in 
chapter  six,  title  ten,  part  two  of  this  Code.  If,  upon  the 
trial  of  that  question,  the  jury  find  that  ha  is  sane,  judg- 
ment most  be  pronounced,  but  if  the;*  find  hitn  insane,  he 
must  be  committed  to  the  State  lonatic  asylum  nntO  ba 
becomes  sane ;  and  when  notice  is  given  of  that  fact,  as 
provided  in  section  one  thousand  three  hundred  and 
serenty-two,  be  must  be  brought  before  the  court  for 
Judgmeut. 

2,  That  he  has  good  cause  to  offer,  either  in  airest  of 
Judgment  01  for  anew  trial;  in  which  case  the  court  may, 
in  its  discretion,  order  the  Judgment  to  be  deferred,  and 
proceed  to  decide  upon  a  motion  in  arrest  of  judgment  or 


Oanse  sliovn  lEalnM  jademmt— U  the  prisoner  objects  that  he 
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nmutlaa  ol  Terdlot,  or  pawing  ot 


1202.  If  no  BofBcient  cause  Is  allied  ot  appears  to 
the  court  why  judgment  should  not  be  prononnced,  it 
must  thereupon  be  rendered. 
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miera  sersnl  peisooi  aro  lolntiT  Imtlcted  snd  conirlcted,  Ibey  aliould 

iMsutonecdMTerBUT-lftArkTni  UB.Mou.3H;  lWis.n£;  MHo. 
4WiSIld.Mti8Ild.We.  TbecaartauuioCMUteiicoforatennumser 
ttitti  iKt  nroTliled  br  the  aWUite.  If  II  does.the  indJinieiitwunM 
retosed— IS  Cal.  M».  ^C  Is  eDDUEh  to  ipecl^  that  tbs  Imprisonment 

ceraUoa orlmlirlso[mieaC-~29 CsL IS7 i  ilEaii.e3B;  lOKaT.lD'. 

A  sentence  UiU  defenilsiit  "be  Imprisonnd  four  rears  tj(au  tlw 
time  or  his  dFllveiT  to  Ihe  mrden."  etc.-»  Col.  ixfi  Dr.  "that  de. 
leodsut  be  ImprlBOaed  In  [he  SUte  prisoa  for  tlia  tenu  of  three  jean 
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from  the  date  of  his  Incaroenttlon  "-^28  Id.  265;  or,  that  defendant  be 
imprisoned  for  a  specified  term,  "to  commence  at  the  expiration  of 
previous  sentences,"  is  yalid— 23  Id.  135.  A  judgment  of  conviction 
should  be  certain  and  final,  and  subject  to  no  future  decision  or  con- 
tingency—! Blackf .  37.  Errors  or  omissions  in  the  entry  of  Judgment 
can  be  examined  only  on  appeal,  and  not  on  habeas  corpus— 43  Cal.  457. 
An  error  which  will  render  a  judgment  voidable  only,  is  the  want  of 
adherence  to  some  prescribed  mode  of  procedure,  but  an  error  which 
renders  a  judgment  void  is  such  an  illegality  as  is  contrary  to  the 
principles  of  law-Sl  Cal.  619.  A  judgment  upon  conviction  of  a  mis- 
demeanor, which  adjudges  Imprlaooment  in  the  State  prison,  is  void— 
40Cal.426.  ----•—•' 

1203.  After  a  plea  or  verdict  of  guilty,  where  a  dis- 
cretion is  conferred  upon  the  court  as  to  the  extent  of  the 
punishment,  the  court,  upon  the  oral  suggestion  of  either 
party  that  there  are  circumstances  which  may  be  properly 
taken  into  view  either  in  aggravation  or  mitigation  of 
the  punishment,  may,  in  its  discretion,  hear  the  same 
summarily,  at  a  specified  time,  and  upon  such  notice  to 

the  adverse  party  as  it  may  direct. 

Discretion  of  conrt— When  the  verdict  is  guilty,  the  court  may,  of 
its  own  motion,  take  notice  of  a  prior  conviction  of  the  defendant  on 
its  own  records,  or  hear  proof  of  his  character  and  antecedents, 
either  to  aggravate  or  extenuate  his  guilt— 52  Cal.  453;  20  Ala.  86;  2 
Joims.  73;  »  Flck.  206.  Statutes  providing  for  an  increased  punish- 
ment for  a  second  offense  are  not  in  conflict  with  constitutional  pro- 
Tisions  as  to  jeopardy— 47  Cal.  1  IS;  9  Phlla.  583.  As  a  general  rule,  the 
sentence  when  imposed  by  a  court  of  record  is  within  the  power  of 
the  court,  and  may  be  amended  at  any  time  during  the  term— 4  Cal. 
238;  8  Mich.  70;  82  Ohio  S(.  113;  2  AUen,  144;  1  Pitts.  169;  seeS  WaU. 
820;  6  Barb.  20o;  28  6a.  235.  The  judgment  may  be  corrected  at  any 
time  during  the  term— 1  Parker  Cr.  B.  874;  1  Whart.  279;  5  Oratt.  692. 

Where  the  cooit,  after  conviction  of  murder,  sentenced  the  pris- 
oner to  be  executed,  afterward  caused  him  to  be  again  brought  Into 
court,  and  amended  the  sentence  bv  shortening  the  time,  it  was  held 
proper— 4  Cal.  238.  When  a  term  of  imprisonment  is  still  unexpired, 
the  proper  course  is  to  appoint  the  second  imprisonment  to  begin  at 
the  expiration  <^  the  first,  to  be  specifically  referred  to  in  the  sentence 
—22  Cal.  135:  51  Me.  363;  11  Met.  581;  18  Ohio  St.  46;  5  Day,  175;  4 
Sawle,  259;  13  Pa.  St.  634:  but  see  11  Ind.  389.  After  sentence,  but  be- 
fore judgment  is  signed,  it  may  be  amended  by  shortening  the  time— 
4  Cal.  238.   See  antCf  S  166,  note. 

1204.  The  circumstances  must  be  presented  by  the 
testimony  of  witnesses  examined  in  open  court,  except 
that  when  a  witness  is  so  sick  or  infirm  as  to  be  unable  to 
attend,  his  deposition  may  be  taken  by  a  magistrate  of 
the  county,  out  of  court,  upon  such  notice  to  the  adverse 
party  as  the  court  may  direct.  No  affidavit  or  testimony, 
or  representation  of  any  kind,  verbal  or  written,  can  be 
offered  to  or  received  by  the  court,  or  a  judge  thereof,  in 
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aggravation  or  mitigation  of  the  pimisliment,  except  as 
provided  in  this  and  the  preceding  section. 
Bee  ante,  8 166,  note. 

1205.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fied, specifying  the  extent  of  imprisonment,  which  must 
iiot  exceed  one  day  for  every  dollar  of  the  fine.  [Ap- 
proved March  7th,  1874.] 

Imprisonment  to  satisfy  fine.— The  defendant  may  be  Imprisoned 
to  eiiiorce  the  payment  ox  a  fine— 7  Cal.  209.  The  prisoner  Is  entitled 
to  a  credit  of  two  dollars  per  day  while  in  prison— 28  Cal.  414.  A  ludsr- 
ment  of  a  Justice  of  the  peace  In  case  of  a  misdemeanor  that  def  end- 
ant  be  fined  five  hundred  dollars,  and  in  default  of  payment  that  he 
be  imprisoned  not  exceeding  three  hundred  days,  is  in  substantial 
compliance  with  this  8ection--64  CaL  205:  28  id.  414. 

1206.  A  judgment  that  the  defendant  pay  a  fine  con- 
stitutes a  lien,  in  like  manner  as  a  judgment  for  money 
Tendered  in  a  civil  action. 

See  pott,  S IS70. 

1207.  When  judgment  upon  a  conviction  is  rendered, 
the  clerk  must  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  the  conviction  was  had,  and 
the  fact  of  a  prior  conviction,  (if  one)  and  must,  within 
five  days,  annex  together  and  file  the  following  papers, 
which  will  constitute  a  record  of  the  action: 

1.  The  indictment  or  information,  and  a  copy  of  the 
minutes  of  the  plea  or  demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

3.  The  charges  given  or  refused,  and  the  indorsements 
thereon.    And, 

4.  A  copy  of  the  judgment. 
[In  effect  April  9th,  1880.] 

Subd.  2.  A  copy  of  the  minntea  of  the  trial  coDBtltates  a  part  of 
the  iudjsment  roll— 4(3  Cal.  480.  The  entry  made  In  the  minutes  Is  port 
of  the  Judgment  roll,  and  errors  and  omissions  in  the  record  can  be 
examined  only  on  appeal— 53  Cat.  407. 

Subd,  3.  The  charge  giren  to  the  jury  on  its  own  motion  is  no 
part  of  the  judgment  roll— 44  Cal.  698.  This  subdivision  refers  to  the 
written  charges  or  instructions  which  either  party  may  present  and 
ask  to  be  given  in  accordance  with  SS  400  and  401-44  Cal.  598. 

Subd.  4.  The  judgment  need  not  contain  a  recital  of  the  partlenlar 
oif ense,  but  only  the  general  offense  in  which  the  particular  olfeuae  is 
Included— 43  Cal  467j  28  id.  247. 
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CHAPTER  n. 

THB   EXBCUTION. 

S  1213.  Ezecation  of  a  Judgment  other  than  of  death. 

S  1214.  If  for  fine  alone,  execution  to  issue  as  in  civil  cases. 

S  1215.  Judgment  of  fine  and  imprisonment,  how  executed. 

S  1216.  Judgment  of  imprisonment.   Duty  of  sheriff. 

S  1217.  Execution  upon  judgment  of  death. 

S  1218.  Transmission  of  conviction  and  testimony  to  governor. 

S  1219.  Governor  may  require  opinion  of  Supreme  Court  thereon. 

S  1220.  Judgment  of  death,  when  suspended. 

S  1221.  Insanity  of  defendant,  how  determined. 

S  1222.  Duty  of  district  attorney  upon  inquisition. 

S  1223.  Inquisition,  how  certified  and  filed. 

a  1224.  Proceedings  upon  finding  of  Jury. 

S  1225.'  Proceedings  when  female  is  supposed  to  be  pregnant. 

S  1226.  Proceedings  upon  the  finding  of  the  jury. 

S  1227.  Judgment  of  death  remaining  in  force,  not  executed. 

S  1228.  Punishment  of  death,  how  infiicted. 

S  1229.  Execution,  where  to  take  place  and  who  to  be  present. 

S  1230.  Betum  upon  death-warrant. 

1213.  When  a  judgment,  other  than  of  death,  has 
been  pronounced,  a  certified  copy  of  the  entry  thereof 
upon  the  minutes  must  be  forthwith  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  no 
other  warrant  or  authority  is  necessary  to  justify  or  re- 
quire its  execution. 

Ezecation  of  judgment.— A  commitment  which  does  not  contain  a 
copy  of  the  judgment,  but  merely  recites  the  history  of  the  action,  is 
not  sufilcient  authority  for  the  detention  of  the  prisoner— 31  Cal.  497: 
id.  619.  No  other  authority  for  the  detention  of  a  prisoner  is  required 
than  a  certified  copy  of  the  judgment  rendered  against  him— 82  Cal. 
48;  31  id.  619;  28  Id.  247. 

1214.  If  the  judgment  is  for  a  fine  alone,  execution 

may  be  issued  thereon  as  on  a  judgment  in  a  civil  action. 
See  ante,  S  1206. 

1215.  If  the  judgment  is  for  imprisonment,  or  a  fine, 
and  imprisonment  until  it  be  paid,  the  defendant  must 
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forthwith  be  committed  to  the  custody  of  the  proi>er 
officer,  and  hy  him  detained  until  the  judgment  is  com- 
plied with. 
See  atUe,  $  1205. 

1216.  If  the  judgment  is  for  imprisonment  in  the 
State  prison,  the  sheriff  of  the  county  must,  upon  receipt 
of  a  certified  copy  thereof,  take  and  deliver  the  defendant 
to  the  warden  of  the  State  prison.  He  must  also  deliver 
to  the  warden  the  certified  copy  of  the  judgment,  and  take 
from  the  warden  a  receipt  for  the  defendant. 

See  ante,  S 1213. 

1217.  When  judgment  of  death  is  rendered,  a  warrant, 
signed  by  the  judge,  and  attested  by  the  clerk  under  the 
seal  of  the  court,  must  be  drawn  and  delivered  to  the 
sheriff.  It  must  state  the  conviction  and  judgment,  and 
appoint  a  day  on  which  the  judgment  is  to  be  executed, 
wliich  must  not  be  less  than  thirty  nor  more  than  sixty 
days  from  the  time  of  judgment. 

Execution  of  death  seatence.— The  day  for  execution  of  the  sen- 
tence Bhould  not  be  desi&n^ated  in  the  jadgment,  but  in  the  warrant  of 
execution— 45  Cal.  141 ;  38  id.  6if9;  45  id.  141 ;  54  id.  93.  If  the  judsrment 
of  death  be  not  executed  on  the  day  appointed,  the  court  rendering 
the  judgment  may  appoint  another  day  for  carrying  it  into  execution 
—^8  Cal.  701.  It  is  not  the  function  of  the  court  to  fix  the  time  and 
place  of  execution  in  the  original  sentence— 45  Cal.  137;  55  Ala.  81. 

1218.  The  judge  of  the  court  of  which  a  conviction  re- 
quiring judgment  of  death  is  had,  must,  immediately 
after  the  conviction,  transmit  to  the  governor,  by  mail  or 
otherwise,  a  statement  of  the  conviction  and  judgment, 
and  of  the  testimony  given  at  the  trial. 

1219.  The  governor  may  thereupon  require  the  opinion 
of  the  justices  of  the  Supreme  Court  and  of  the  attorney- 
general,  or  any  of  them,  upon  the  statement  so  furnished. 

1220.  Ko  judge,  court,  or  officer,  other  than  the  gov- 
ernor, can  suspend  the  execution  of  a  judgment  of  death, 
except  the  sheriff,  as  provided  in  the  six  succeeding  sec- 
tions, unless  an  appeal  is  taken. 

1221.  If,  after  judgment  of  death,  there  is  good  reason 
to  suppose  that  the  defendant  has  become  insane,  the 
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shexiff  of  the  county,  with  the  concurrence  of  the  judge 
of  the  court  by  which  the  judgment  was  rendered,  may 
summon  from  the  list  of  jurors  selected  hy  the  superyisors 
for  the  year  a  jury  of  twelve  persons  to  inquire  into  the 
supposed  insanity,  and  must  give  immediate  notice  there* 
of  to  the  district  attorney  of  the  county, 

1222.  The  district  attorney  must  attend  the  inquisi- 
tion, and  may  produce  witnesses  before  the  jury,  for 
which  purpose  he  may  issue  process  in  the  same  manner 
as  for  witnesses  to  attend  before  the  grand  jury,  and  dis^ 
obedience  thereto  may  be  punished  in  like  manner  as 
disobedience  to  process  issued  by  the  court. 

1223.  A  certificate  of  the  inquisition  must  be  signed 
by  the  jurors  and  the  sheriff,  and  filed  with  the  clerk  of 
the  court  in  which  the  conviction  was  had. 

1224.  If  it  Is  found  by  the  inquisition  that  the  defend- 
ant is  sane,  the  sheriff  must  execute  the  judgment;  but 
if  it  is  found  that  he  is  insane,  the  sheriff  must  suspend 
the  execution  of  the  judgment  until  he  receives  a  war- 
rant from  the  governor  or  from  the  judge  of  the  court  by 
which  the  judgment  was  rendered  directing  the  execution 
of  the  judgment.  If  the  inquisition  finds  that  the  defend- 
ant is  insane,  the  sheriff  must  immediately  transmit  it  to 
the  governor,  who  may,  when  the  defendant  becomes 
sane,  issue  a  warrant  appointing  a  day  for  the  execution 
of  the  judgment. 

1225.  If  there  is  good  reason  to  suppose  that  a  female 
against  whom  a  judgment  of  death  is  rendered  is  preg- 
nant, the  sheriff  of  the  county,  with  the  concurrence  of 
the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered, may  summon  a  jury  of  three  physicians  to  inquire 
into  the  supposed  pregnancy.  Immediate  notice  thereof 
must  be  given  to  the  district  attorney  of  the  county,  and 
the  provisions  of  section  one  thousand  two  hundred  and 
twenty-two  and  one  thousand  two  hundred  and  twenty- 
three  apply  to  the  proceedings  upon  the  inquisition. 
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1226.  If  it  is  found  by  the  inquisition  that  the  female 
is  not  pregnant,  the  sheriff  must  execute  the  judgment;  if 
it  is  found  that  the  woman  is  pregnant,  the  sheriff  must 
suspend  the  execution  of  the  judgment,  and  transmit  the 
inquisition  to  the  governor.  When  the  governor  is  sat> 
isfled  that  the  female  is  no  longer  pregnant,  he  may  issue 
his  warrant  appointing  a  day  for  the  execution  of  the 
judgment. 

1227.  If  for  any  reason  a  judgment  of  death  has  not 
been  executed,  and  it  remains  in  force,  the  court  in  w]^ch 
the  conviction  was  had,  on  the  application  of  the  district 
attorney,  must  order  the  defendant  to  be  brought  before 
it,  or,  if  he  is  at  large,  a  warrant  for  his  apprehension  may 
be  issued.  Upon  the  defendant  being  brought  before  the 
court,  it  must  inquire  into  the  facts,  and  if  no  legal  rea- 
sons exist  against  the  execution  of  the  judgment,  must 
make  an  order  that  the  sheriff  execute  the  judgment  at  a 
specified  time.  The  sheriff  must  execute  the  judgment 
accordingly. 

The  Superior  Court  as  successor  of  tbe  District  Court  can  make  an 
order  to  carry  into  execution  a  judgment  of  death  rendered  by  the 
District  Court— 54  Cal.  184.  An  order  for  execution  made  in  the  ab- 
sence of  defendant  is  erroneous— 54  CaL  92. 

1228.  The  punishment  of  death  must  be  inflicted  by 
hanging  the  defendant  by  the  neck  imtil  he  is  dead. 

1229.  A  judgment  of  death  must  be  executed  within 
the  walls  or  yard  of  a  jail,  or  some  convenient  private 
place  in  the  county.  The  sheriff  of  the  county  must  be 
present  at  the  execution,  and  must  invite  the  presence  of 
a  physician,  the  district  attorney  of  the  county,  and  at  least 
twelve  reputable  citizens,  to  be  selected  by  him;  and  he 
shall,  at  the  request  of  the  defendant,  x>ermit  such  minis- 
ters of  the  gospel,  not  exceeding  two,  as  the  defendant 
may  name,  and  any  persons,  relatives  or  friends,  not  to 
exceed  five,  to  be  present  at  the  execution,  together  with 
such  peace  officers  as  he  may  think  expedient,  to  witness 
the  execution.     But  no  other  persons  than  those  men« 
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tioned  in  this  section  can  be  present  at  the  execution,  nor 
can  anj  i)er8on  under  age  be  allowed  to  witness  the  same. 

1230.  After  the  execution,  the  sheriff  must  make  a 
return  upon  the  death-warrant,  showing  the  time,  mode, 
and  manner  in  which  it  was  executed. 
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TITLE  IX. 

Of  Appeals  to  the  Supreme  Court. 

Chap.   L    AppkatiS,  when  allowed  aitd  how  takeit. 
Aim  THE  Effect  thereof,  §§  1235-46. 
XL    DiBMissiKa  AK  Appeal  foe  iBBEOULAKtrr, 

§§  1248-9. 
HL    Aboument  of  the  Appeal,  §§  1252-5. 
IV.    Judgment  upon  Appeal,  §§  1268-65. 
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CHAPTER  L 

ATTBALS,    WBBN  ALLOWXD   Ain>    HOW  TAXKN,   AlTD    THB 

BFFBCT   THSBBOP. 

f  USa.  Appeal,  hy  irhom  taken,  on  qnestlona  of  law  alone. 

S  ISM.  Parties,  how  designated  on  appeaL 

S  1237.  Appeal,  wben  may  be  taken  by  tbe  defendant. 

S  1238.  In  what  cases  by  the  people. 

S  1239.  Appeals,  within  what  time  to  be  taken. 

S  1240.  Appeal,  how  taken. 

S  1341.  When  notice  may  be  served  by  pubUcatloiu 

1 1242.  Effect  ot  an  appeal  by  the  people. 

S  1243.  Effect  of  an  appeal  by  the  defendant. 

S1244.  Same. 

S  1245.  Same. 

S  124fi.  Duty  of  deiks  upon  appeaL 

1235.  Either  party  in  a  criminal  action  amounting  to 
ft  felony,  may  appeal  to  the  Supreme  Court,  on  questions 

of  law  alone,  as  prescribed  in  this  chapter. 

Appeal,  wheii  allowed.— The  Supreme  Conrt,  under  the  Constitu- 
tion, had  jurisdiction  on  questions  of  law  alone— 55  Cal.  185.  An  ap- 
peal does  not  lie  in  cases  of  misdemeanor— 53  Cai.  437.  An  appeal  lies 
from  a  judgment  for  contempt,  when  the  fine  is  for  three  hundred 
dollars— 47  CaL]U9.   A  question  of  law  is  where  the  yerdict  is  com- 

Slatned  of  as  being  contrary  to  the  evidence,  when  there  is  no  evi- 
ence  to  sustain  tne  charge,  not  when  there  is  evidence  tendlnflr  to 
8 rove  it— 55  Cal.  185.  If  an  appeal  has  been  given  in  all  cases  within 
tie  jurisdiction  of  the  court,  and  afterward  its  jurisdiction  is  ex- 
tended to  new  eases,  an  appeal  will  lie  in  those  new  cases  ■  4  Mass.  462. 

1236.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent,  but  the  title  of 
the  action  is  not  changed  in  consequence  of  the  appeal. 

1237.  An  appeal  may  be  taken  by  the  defendant: 

1.  From  a  final  judgment  of  conviction. 

2.  From  an  order  denying  a  motion  for  a  new  triaL 

3.  From  an  order  made  after  judgment,  affecting  the 
substantial  rights  of  the  party. 

In  what  cases  defendant  may  take.— When  the  action  of  th.9  court 
Is  manlfastly  erroneoua  undw  any  and  every  conceivable  state  of  tbe 
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facts,  the  Sapreme  Court  will  review  the  case,  notwithstanding  the 
evidence  may  not  have  been  brought  up— 47  Gal.  405;  8  id.  440;  34  id. 
663 ;  45  Id.  25 ;  32  id.  213 ;  42  id.  539.  If  the  record  discloses  the  fact  that 
a  written  instrument  introduced  in  evidence  was  a  forgery,  the  point 
may  be  raised  for  the  first  time  in  the  Supreme  Court— 26  GaL  546. 
The  action  of  the  court  in  discharging  a  Jury  in  a  criminal  case,  be- 
cause of  its  inability  to  agree,  is  subject  to  review  by  the  appellate 
court-41  Cal.  219. 

Subd.  1.  Under  this  section  an  appeal  can  be  taken  from  such 
orders  only  as  are  made  after  final  judgment— 42  Cal.  6'}5.  So,  an  ap- 
peal cannot  be  taken  from  an  order  made  after  a  verdict  of  guilty, 
arresting  the  judgment— 14  Cal.  885. 

Subd.  2.  The  question  whether  a  defendant  in  a  criminal  case  is 
entitled  to  a  new  trial,  on  the  ground  that  the  verdict  is  contrary  to 
the  evidence,  is  one  of  law— SlCaL  565.  The  general  rule  is,  that  the 
court  will  not  review  a  judgment  on  this  ground,  unless  the  record 
contains  a  statement  setting  forth  the  material  portions  of  the  testi- 
mony, but  if  it  states  that  it  gives  **  in  substance  all  that  was  proven 
on  the  part  of  the  State,"  it  is  sufacient— 9  Cal.  421.  An  appeal  by  de- 
fendant does  not  lie  from  an  order  granting  a  new  trial-^  Pac.  C.  L. 
J.  1013. 

Subd,  3.  This  section  applies  to  orders  made  after  final  Judgment 
which  could  not  be  reviewed  upon  an  appeal  from  the  Judgment— 44 
Cal.  385:  42  id.  625.  Any  error  committed  by  the  court  in  setting  aside 
or  modifying  an  erroneous  order  may  be  reviewed  in  a  criminal  case 
upon  appeal,  but  not  on  habeas  corpus— 44  Cal.  34.  Where  a  party  is 
held  in  custody  under  an  erroneous  order,  regular  upon  its  face,  which 
the  court  had  power  to  make,  he  cannot  be  discharged  on  iiabeas 
corpus:  his  remedy  is  by  appeal— 44  Cal.  35;  41  id. 211;  35 id.  100.  An 
appeal  lies  from  an  order  for  execution  in  a  murder  case— 64  CaL  93. 

1238.    An  appeal  may  be  taken  by  the  people: 

1.  From  a  judgment  for  the  defendant  on  ademuxrer  to 
the  indictment  or  information. 

2.  From  an  order  granting  a  new  trial. 

3.  From  an  order  arresting  judgment. 

4.  From  any  order  made  after  judgment,  affecting  the 
substantial  rights  of  the  people. 

5.  From  an  order  of  the  court  directing  the  jury  to  find 

for  the  defendant.    [In  effect  April  9th,  1880.] 

In  what  cases  by  the  people.— By  the  Just  interpretation  of  this 
section,  the  right  of  appeal  by  the  people  must  be  confined  to  such 
cases  only  in  which  errors  in  the  proceedings  may  occur  before  legal 
Jeopardy  has  attached— 38  Cal.  479.  See  Const.  Prov.  ante,  p.  17 :  Jeof- 
ABDT,  ante,  S 1016.  The  action  of  the  court  in  discharging  a  jury  be- 
cause of  its  inability  to  agree  is  subject  to  review— 41XlaL  212.  The 
remedy  is  not  by  habeas  corpus— 41  Cal.  212. 

Subd,  1.  An  order  sustaining  a  demurrer  is  a  final  Judgment  from 
which  an  appeal  will  lie— 39  Cal.  604;  8  Humph.  32;  9  Mo.  687.  Query— 
6  Pac.  G.  L.  J.  116.  It  lies  from  an  order  overruling  a  demurrer— if 
Cal.  253. 

Subd.  3.  An  appeal  cannot  be  taken  from  an  order  made  after  a 
verdict  of  guilty,  arresting  the  judgment— 44  Cal.  885.  Where  no  ex- 
ception is  taken  to  the  denial  cf  a  motion  in  arrest  of  Judgment*  and 
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the  record  does  not  set  oat  the  eyidence  on  which  it  was  made,  the 
appellate  court  will  presume  that  the  motion  was  properly  overruled 
--a  Ala.  72. 

Subd.  4.  Error  in  setting  aside  or  modlfyingr  an  erroneous  order 
may  be  reversed  in  a  proper  case  on  application,  but  it  cannot  be 

Suestioned  on  habeas  corpus— 44  Gal.  34.  Nu  appeal  lies  from  an  order 
irecting  a  cbarge  once  ignored  to  be  resubmitted  to  another  grand 
jury.  The  only  orders  from  which  appeals  lie  are,  orders  made  after 
nnaljudgment ;  orders  before  that  are  reviewable  only  on  appeal  from 
the  nnalludfinnent,  or  an  order  granting  or  refusing  a  new  trial— 42 
Gal.  624 ;  44  id.  385.  "So  appeal  lies  from  an  order  of  the  Judge  admit- 
ting aparty  to  baU  under  the  provisions  relating  to  habeas  corpus— 40 

1239.  An  appeal  from  a  judgment  must  be  taken 
within  one  year  after  its  rendition,  and  from  an  order, 

within  sixty  days  after  it  is  made. 

Within  what  time  taken.— An  appeal  from  an  order  denying  a  new 
trial  will  be  dismissed  if  taken  more  than  sixty  days  after  the  order 
Is  made— 63  Gal.  630. 

1240.  An  appeal  is  taken  by  filing  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  appealed  from 
is  entered  or  filed,  a  notice  stating  the  appeal  from  the 
same,  and  serving  a  copy  thereof  upon  the  attorney  of  the 
adverse  party. 

Appeal,  how  taken.— A  notice  of  appeal  must  be  filed  with  the 
clerk  of  the  court,  and  served  on  the  attorney  of  the  adverse  party 
eitherpersonally  or  by  publication,  as  directed  in  the  Gode— 40  GaL 
455.  Where  it  appears  that  the  notice  was  filed  on  a  certain  day,  and 
the  service  admitted  under  the  indorsement  of  filing,  it  will  be  pre- 
sumed service  was  made  on  the  day  of  filing— 6  Pac.  G.  L.  J.  465.  A 
notice  of  appeal  in  a  criminal  case  may  be  signed  by  any  attorney  au- 
thorized by  defendant  to  take  an  appeal— 6  Pac.  G.  L.  J.  1014. 

A  recital  that  notice  of  application  has  been  served  and  filed.  Is  no 
evidence  that  an  appeal  has  oeen  taken— 45  Gal.  45.  The  record  must 
show  that  an  appeal  has  in  fact  been  taken,  or  the  court  will  not  be 
required  to  look  into  the  case— 45  Gal.  45.  In  the  absence  of  statutory 
machinery  for  appeal,  a  case  may  be  brought  to  the  Supreme  Gourt  by 
writ  of  error— 53  Gal.  220;  5  id.  190;  3  id7247;  24  id.  334;  but  a  writ  of 
error  will  not  lie  when  an  appeal  is  given— 24  GaL  334 ;  see  23  Gal.  93. 

1241.  If  personal  service  of  the  notice  cannot  be  made, 
the  judge  of  the  court  in  which  the  action  was  tried,  upon 
proof  thereof,  may  make  an  order  for  the  publication  of  the 
notice  in  some  newspaper,  for  a  period  not  exceeding  thirty 
days.    Such  publication  is  equivalent  to  personal  service. 

See  atite,  S 1240,  note. 

1242.  An  appeal  taken  by  the  people  in  no  case  stays 
or  affects  the  operation  of  a  judgment  in  favor  of  the  de- 
fendant, until  judgment  is  reversed. 

PEzr.  CoDB.— 48. 
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1243.  An  appeal  to  the  Snpxeme  Gonrt  from  a  judg* 
ment  of  conviction,  stays  the  execution  of  the  judgment 
in  all  capital  cases,  and  in  all  other  cases  upon  filing 
with  the  clerk  of  the  court  in  which  the  conviction  was 
had,  a  certificate  of  the  judge  of  such  court,  or  of  a  justice 
of  the  Supreme  Court,  that,  in  his  opinion,  there  is  prob- 
able  cause  for  the  appeal,  but  not  otherwise.  [Approved. 
March  30th,  in  effect  July  Ist,  1874.]     ^ 

Effect  of  appeal.— Under  the  provisioiis  of  this  section,  ball  should 
not  be  allowed  after  conyletion,  except  by  a  judge  of  the  court  In 
which  the  conviction  was  had,  or  by  a  justice  oi  the  Supreme  Court, 
and  then,  only  when  the  circumstances  are  of  an  extraordinary  char- 
acter— 49  Cal.  680 ;  64  id.  35 ;  and  as  a  matter  of  discretion— 48  Cal.  6.  If 
the  Judge  of  the  court  in  which  the  conviction  was  had  fails  to  certify 
that  in  his  opinion  there  is  probable  cause  for  the  appeal,  and  the 
Justices  of  the  Supreme  Court  are  satisfied  that  no  error  has  inter- 
vened, they  will  not  grant  such  a  certificate,  and  the  appeal  will  not 
•tay  the  execution— 45  Cal.  105.   See  preceding  sections,^ 

1244.  If  the  certificate  provided  for  in  the  preceding 
section  is  filed,  the  sheriff  must,  if  the  defendant  be  in  his 
custody,  ui>on  being  served  with  a  copy  thereof,  keep  the 
defendant  in  his  custody  without  executing  the  judgment, 
and  detain  him  to  abide  the  judgment  on  appeal. 

See  ante,  S  1243.  note. 

1245.  If  before  the  granting  of  the  certificate,  the 
judgment  has  commenced,  the  further  execution  thereof 
is  suspended,  and  upon  service  of  a  copy  of  such  certificate 
the  defendant  must  be  restored,  by  the  officer  In  whose 
custody  he  is,  to  his  original  custody. 

See  ante,  S 1243,  note. 

1246.  Upon  the  appeal  being  taken,  the  clerk  of  the 
court  with  whom  the  notice  of  appeal  is  filed  must,  with^ 
in  twenty  days  thereafter,  in  case  the  bill  of  exceptions 
has  been  settled  by  the  judge  before  the  giving  of  said 
notice,  but  if  not,  then  within  twenty  days  from  the  settle- 
ment of  the  bill  of  exceptions,  without  charge,  transmit 
to  the  clerk  of  the  appellate  court  fifteen  printed  copies 
(one  of  which  shall  be  certified  to  and  be  the  original)  of 
the  notice  of  appeal,  the  record,  and  of  all  bills  of  ex« 
ceptions;  and,  upon  the  receipt  thereof,  the  clerk  of  the 
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appellate  court  must  file  the  original,  and  dispose  of  the 
copiefl  as  he  is  required  to  do  iu  the  case  of  traascrlpts  on 
appeal  in  civil  cases,  ftnd  all  his  sarvioes  as  provided 
herein  must  be  without  charge.  The  clerk  of  the  lower 
court  must  also  vricliiu  the  time  above  specified  serve 
printed  copies  of  the  above  named  papers,  without  cbaine, 
apoQ  the  defeadaat's  attoioey ,  and  upon  tlie  Attoroey 
General.  The  printing  of  the  above  named  papers  is  f, 
county  charge.    [Approved  Marchl9th,  188().J 
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CHAPTEB  n. 

DI8KIB8INO  AN  APPEAIi  FOB  ZBItBOUI«ABITr. 

1 1248.  For  wbat  Irreffnlarity,  and  how  dismissed. 
S  1249.  Dlssilssal  for  want  of  a  return. 

1248.  If  the  appeal  is  irrefcnlar  in  any  substantial  par- 
ticular, but  not  otherwise,  the  appellate  court  may,  on 
any  day,  on  motion  of  the  respondent,  upon  five  days'  no- 
tice, accompanied  with  copies  of  the  papers  upon  which 
the  motion  is  founded,  order  it  to  be  dismissed.  pEn  ef- 
fect April  9th,  1880.] 

1249.  The  court  may  also,  upon  like  motion,  dlsmisa 
the  appeal,  if  the  return  is  not  made  as  provided  in  section 
one  thousand  two  hundred  and  forty-six,  unless  for 
good  cause  they  enlarge  the  time  for  the  purpose. 
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CHAPTER  ni. 

ABGUMBNT   OF  THE   APPEAL. 

S  1252.  Appeals,  when  to  be  heard  and  detennlned. 

S  1253.  Judgment  cannot  be  reversed  without  argument. 

S  1254.  Number  of  counsel  to  be  heard. 

S  1255.  Defendant  need  not  be  present. 

1252.  AH  appeals  in  criminal  cases  must  be  heard 
and  determined  by  the  appellate  court,  within  sixty  days 
after  the  record  is  filed  in  said  appellate  court,  unless  con- 
tinued on  motion  or  with  the  consent  of  the  defendant.  [In 
effect  April  9th,  1880.] 

1253.  The  judgment  may  be  affirmed  if  the  appellant 
fail  to  appear,  but  can  be  reversed  only  after  argument, 
though  the  respondent  fail  to  appear. 

See  55  CaL  298. 

1254.  Upon  the  argument  of  the  appeal,  if  the  offense 
is  punishable  with  death,  two  counsel  must  be  heard  on 
each  side,  if  they  require  it.  In  any  other  case  the  court 
may,  in  its  discretion,  restrict  the  argument  to  one  coun- 
sel on  each  side. 

See  55  CaL  298. 

1255.  The  defendant  need  not  personally  appear  in 

the  appellate  court 
SeeWGaL298i 
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CHAPTER  IV. 

JIJDOMBKT  UPON  APPSAX*. 

S  1256.  Jn4gm«itiiriltboat  regard  to  tedmlcalezTOis. 

S  12S9.  WlMt  may  l>e  reviewed  on  an  appeal  l>y  defendant. 

S  1200.  Hay  reTerae,  affirm,  or  modify  tibie  Jodgment,  and  order  new 

triaL 
S  1261.  New  trial,  wbere  to  be  liad. 
f  1382.  Defendant  dlacbarged  on  rereml  of  Judgment. 
S  120.  Judgment  to  be  executed  on  affirmance. 
S  12M.  Judgment  of  i^pellate  conrt,  bow  entered  and  remitted. 
S  136S.  Jurisdiction  ceases  after  judgment  remitted. 

1258.  After  hearinfi^  the  appeal,  the  court  most  giy« 
jadgmeut  without  regard  to  technical  errors  or  defects,  or 
to  exceptions,  which  do  not  affect  the  substantial  rights 
of  the  parties. 

Technical  errors  and  defects.— On  tbe  hearing  on  appeal,  tbe 
court  will  give  judgment  without  regard  to  technical  errors  or  de> 
fects,  or  to  ezceptlous  which  do  not  affect  substantial  rights— 53 
Cal.  491.  A  technical  error  is  not  sufficient,  of  Itself,  to  reverse  a  judg- 
ment. It  must  be  such  as  produces  injury  to  tbe  substantial  rights  of 
tbe  defendant,  and  on  him  is  cast  the  burden  of  showing  it— 47  Cal. 
404.  Objections  to  an  indictment  ou  tbe  grouud  of  omission  of  certain 
words,  or  of  uncertainty  in  the  form  of  the  indictment,  cannot  be 
raised  for  the  first  time  In  the  Supreme  Court— 20  Cal.  140.  The 
appellate  court  will  not  reverse  a  judgment  by  reason  of  an  alleged 
error  in  a  proceeding  had  on  the  trial,  by  express  agreement  of 
defendant  and  his  counsel,  unless  bound  so  to  do  by  some  controlling 
rule  of  law— 28  Cal.  405;  nor  by  reason  of  errors  which  do  not  affect 
the  substantial  rights  of  the  parties— 32  Cal.  213;  84  id.  191;  60  id.  470. 
An  error  of  court,  to  be  ground  for  reversal  of  the  Judgment,  must 
affect  the  substantial  rights  of  the  defendant,  and  the  burden  is  on 
him  to  show  tbat  such  is  the  case— 47  Cal.  388.  An  error  in  reference 
to  allowing  defendant  to  ask  a  question  is  cured  by  afterward  per- 
mitting a  witness  to  answer  the  same  question— 48  Cal.  82.  Entering 
an  order  in  vabation  instead  of  term  time,  even  if  irregular,  does  not 
work  any  injustice— 44  Cal.  95.  A  Judgment  will  not  be  disturbed  on 
account  of  an  erroneous  instruction  which  was  not  applicable  to  the 
facts  of  the  case— 0  Cal.  643.  Defendant  cannot  complain  of  an  in- 
struction which  does  no  injury— 49  Cal.  7.  A  mere  want  of  perspicuity 
in  an  instruction  which  does  not  Injure  the  prisoner,  will  not  authorize 
a  reversal— 6  Cal.  90.  Although  some  of  the  instructions  may  not  state 
the  law  with  precise  accuracy,  yet,  if  taken  as  a  whole  they  are  sub- 
stantially correct  and  could  not  have  misled  the  jury,  judgment  wiU 
not  be  dJsturbed-49  Cal.  680.  -    *   -  «© 

Where  the  instmctiona  given  fairly  and  fully  explain  the  law  ap« 
plicable  to  the  questions  actually  tried,  and  wliich  the  jury  were  called 
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on  to  decide,  Judgment  will  be  affirmed  notwithstanding  many  speclfle 
tnstractiona  were  asked  and  ref aaed— M  Cal.  4M.  Judgment  will  not 
be  reversed  because  the  jury  were  not  charged  by  the  court  as  pro> 
▼Ided  byj  1122,  unless  it  Is  shown  that  defendant  sustained  some  in- 
Jury— 28  CaL  631.  Where  there  is  eyidence  of  the  good  character  of  the 
defendant,  to  instruct  that  evidence  of  character  can  only  be  consid- 
ered in  cases  where  the  guilt  is  doubtful  is  error;  yet  if  the  evidence 
conclusively  shows  guilt,  that  no  amount  of  good  character  could  have 
changed  the  result,  such  error  does  no  injury— 45  Cal.  288;  44  id.  291. 

A  defendant  cannot  complain  that  the  court  did  not  instruct  on  a 
point  in  issue,  unless  he  asked  and  was  refused— 48  Gal.  237;  44  id.  96. 
An  error  on  refusing  an  instruction  is  cured  if  the  instruction  is  sub- 
stantially given  in  tne  charge  to  the  jury— 60  Gal.  470;  63  id.  630:  54  id. 
396;  41  id.  66;  47  id.  95;  but  an  erroneous  instruction  is  not  cured  by  a 
correct  statement  of  the  law  in  another  part  of  the  charge— 43  Cal.  552 ; 
54  id.  151.    See  53  CaL  495. 

1259.  Upon  an  appeal  taken  by  the  defendant  from  a 
judgment,  the  court  may  review  any  intermediate  order 
or  ruling  involving  the  merits,  or  which  may  have  affected 

the  judgment. 

Reriew  on  appeal  firom  judgment.— This  section  was  clearly  in- 
tended to  prohibit  a  separate  appeal  from  intermediate  orders  or  pro- 
ceedings—42  Gal.  625.  Any  action  of  the  court  which  deprives  defend- 
ant of  a  substantial  legal  right,  is  to  his  prejudice,  or  to  any  extent 
withholds  or  abridges  a  substantial,  legal  or  constitutional  privilege, 
by  him  claimed  on  the  trial,  is  proper  matter  for  re  view— 42  Gal.  167; 
13  id.  584;  see  42  id.  623;  as  orders  on  motions  for  continuance— 6  id. 
248;  or  an  order  directing  that  a  criminal  charge.  Ignored  by  the  grand 
Jury,  be  submitted  to  another,  is  not  appealable— 42  id.  625;  see  44  id. 
365;  44  id.  92. 

1260.  The  court  may  reverse,  affirm,  or  modify  the 
judgment  or  order  appealed  from,  and  may  set  aside,  af- 
firm, or  modify  any  or  all  of  the  proceedings  subsequent 
to,  or  dependent  upon,  such  judgment  or  order,  and  may, 
if  proper,  order  a  new  trial. 

Presumptions.- Error  will  not  be  presumed— 45  Cal.  261.  Mere  in- 
teudraents  indulged  in  the  appellate  court  are  in  support  of  the  pro- 
ceedhigs  below,  so  far  as  such  intendments  are  consistent  with  the  re- 
cord-47  Gal.  404;  27  id.  514;  43  Ala.  55;  7  Mo.  293.  If  the  record  fails  to 
show  arraignment  and  plea  to  the  indictment,  the  court  will  assume 
that  there  was  no  arraignment  or  plea— 52  Cal.  479.  It  will  be  pre- 
sumed that  the  testimony  introduced  by  the  prosecution  worked  no 
injury  to  the  defendant,  if  the  testimony  is  not  contained  in  the  re- 
cord—47  Cal.  402.  Where  one  willfully  suppresses  testimony,  the  pre- 
sumption is  that  such  testimony,  if  produced,  would  be  adverse  to 
him.  But  in  the  absence  of  a  purpose  to  suppress,  the  presumption 
does  notarise— 6  Pac.  C.  L.  J.  166;  see  ante,  §  1102,  note  Pbesumptivb 

EVIDENOB. 

It  will  be  presumed  that  oral  instructions  given  by  the  court  were 
taken  down  by  the  shorthand  reporter  when  nothing  is  shown  to  the 
contrary— 6  Pac.  C.  L.  J.  610.  The  presumption  is  that  the  evidence  in 
the  court  below  sustained  the  verdict— 27  Cal.  248;  89111.  604:  80  id.  82. 
Where  the  indictment  contains  several  counts,  each  charging  a  dis- 
tinct offense,  it  will  be  presumed  that  Judgment  was  pronounced  f  oi 
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the  offense  to  wblch  the  eyidence  was  directed  and  was  applicahle— 27 
CaL  394.  The  presumptions  are  in  favor  of  the  sentence— 27  CaL  S84 :  S7 
Ala.  152:  4  Zab.  843.  Where  no  objection  is  made  to  the  verdict,  but 
the  sentence  Is  defective,  the  Judgment  will  be  reversed  withoat  dis- 
turbing the  verdict^  and  the  cause  remanded  with  directions  to  pro- 
noimce  the  proper  sentence— 3  Smedes  &  M.  518.  Where  error  inter- 
venes, it  is  presumed  to  be  injurious,  and  Judgment  should  be  reversed 
unless  the  contrary  appears— 47  Cal.  105;  18  id.  187;  6  Parker  Cr.  B.  155; 
but  not  if  during  subs^uent  proceedings  the  foundation  of  the  error 
is  overthrown— 26  id.  129. 

Erroneous  instmctions.- It  is  error  in  the  court,  in  the  absence  of  a 
phonographic  reporter,  to  instruct  the  jury  orally  without  the  consent 
of  the  defendant— 53  Cal.  575 ;  45  id.  254.   It  is  error  per  $e  to  charge  the 

Jury  orally  without  the  consent  of  defendant— 6  Gal.  246;  8  id.  341 ;  id. 
23;  12  id.  345;  26  id.  78;  43  Id.  29, 35;  44  id.  186;  37  id.  274.  It  will  not  be 
presumed  that  the  court  below  charged  orally  because  the  record  does 
not  state  that  the  charge  was  given  in  writing -45  Cal.  261 ;  28  id.  496; 
25  id.  535.  The  presumption  is  that  the  charge  is  in  writing  unless  the 
contrary  appears— 28  Gal.  496:  25  id.  531;  17  id.  322.  Where  an  instruc- 
tion is  confused  and  uncertain,  or  fails  distinctly  to  lay  down  the  law, 
while  at  the  same  time  it  contains  hypothetical  suggestions  of  the  de- 
fendant'sguilt,  it  is  injurious  to  the  rights  of  the  party  on  trisbl— 6  Pac. 
C.  L.  <T.  16o« 

Remarks  of  the  Jndge  prejudicial  to  the  accused,  although  he  after- 
ward instructed  the  Jury  to  disregard  them,  is  very  grave  error— 6  Pac. 
C.  L.  J.  819.  Brror  in  instructions  will  not  be  reviewed  unless  the  in- 
structions are  embodied  in  a  bill  of  exceptions,  or  there  is  an  indorse- 
ment thereon,  signed  by  the  Judge,  showing  the  action  of  the  court— 
28  Cal.  214;  40  id.  286.  Instructions  calculated  to  influence  the  jury 
upon  their  authority  to  limit  the  punishment  for  murder  in  the  first 
degree  should  be  pertinent,  and  have  reference  to  the  evidence— 51 
Cal.  495;  49  id.  181.  It  will  be  assumed  that  the  instruction  was  por- 
rect,  if  legal  and  proper  in  any  conceivable  state  of  the  evidence  le- 
gally admissible  on  the  point— 53  Cal.  420. 

Where  the  evidence  to  which  an  instruction  relates  does  not  ap- 
pear on  the  record,  the  presumption  is  in  favor  of  its  correctness— 47 
Cal.  124.  A  useless  instruction  is  not  necessarily  erroneous— 53  Cal. 
420.  Defendant  cannot  complain  of  an  instruction  which  does  no  in- 
Jury— 49  Cal.  7.  It  cannot  be  assumed  that  a  Jury  understands  an  in- 
struction given  by  the  court  in  a  sense  different  from  that  in  which  it 
is  commonly  understood— 49  Cal.  181. 

Error  in  refusing  and  giving  InstrnctionB.— It  is  not  error  to  refuse 
an  instruction  based  on  a  statement  of  facts  not  in  evidence— 47  Cal. 
106;  50  id.  670;  nor  to  refuse  to  give  an  instruction  which  is  already 
substantially  given— 41  id.  66;  or,  where  there  is  no  evidence  to  sustain 
the  hypothesis  to  which  it  is  directed— 6  Pac.  C.  L.  J.  938.  The  refusal 
to  give  instructions  which  assume  that  no  other  than  circumstantial 
evidence  was  introduced  by  the  prosecution,  will  not  be  held  errone- 
ous, if  the  record  fails  to  show  that  none  but  circumstantial  evidence 
was  introduced— 47  Cal.  406.  When  no  evidence  is  brought  up  with  the 
record,  it  will  be  assumed  that  evidence  was  introduced,  rendering  a 
modification  of  the  Instruction  necessary— 53  Cal.  420.  An  addition  to 
an  instruction  given,  which  does  not  change  or  modify  the  sense,  but 
states  a  further  principle  germane  to  the  point,  Is  not  error^-47  CaL  96; 
30  id.  448. 

Jadlcial  discretion.— Judicial  discretion  will  not  be  Interfered  with, 
unless  it  is  abused— 41  Cal.  462.  Where  the  record  shows  that  the  ac- 
cused was  detained  upon  the  recommendation  of  the  grand  Jury  alone, 
the  presumption  that  the  discretion  of  the  court  was  exercised,  can- 
not be  indulged— 42  Cal.  200.  The  court  having  complete  appellate 
power,  it  is  not  to  be  supposed  that  it  will  trust  Implicitly  in  too  4i»> 
cretion  of  inferior  courts— 5  CaL  353. 
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1261.  When  a  newtcita  la  oidered,  it  miut  be  directed 
to  be  had  In  the  court  of  the  connty  f  lom  which  the  ap- 
peal was  token. 

1363.  It  a  jndgment  sgaliut  the  defendant  la  reToned 
«itbont  ordering  a  new  trial,  the  appellate  court  must,  if 
he  is  in  cnstodj,  direct  him  to  be  discharged  therefrom ; 
or  If  on  bail,  that  hla  bail  be  exonerated ;  or  U  money  waa 
deposited  initead  of  bail,  that  it  be  refunded  to  the  de- 


1263.  If  a  Jodgment  against  the  defendant  ia  affirmed, 
the  original  Jadgment  must  be  enforced. 

1264,  When  the  indgment  of  the  appellate  court  ia 
given,  it  mnat  be  entered  in  tbe  minntea,  and  a  certified 
copy  of  the  entry  forthwith  remitted  to  the  oleik  of  the 
court  from  which  the  appeal  waa  taken. 


urtiu 

1269.  After  the  oertlflcate  of  the  judemeiit  has  been 
remitted  to  the  court  below,  the  appellate  court  baa  qo 
furtber  joiisdlction  of  the  appeal  oi  of  the  proceeding 
tbereoD,  and  all  oidera  neceMar;  to  carry  the  judgment 
into  effect  must  be  made  by  the  conrt  to  which  the  cer- 
tificate is  remitted. 
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CHAPTER  L 

BAIL. 

Abt.  l  Xn  what  cases  the  defendant  may  he  admitted  to 
bail. 
n.  Bail  upon  being  held  to  answer  b^ore  indictment. 
xn.  Bail  upon  anindictment  b^ore  conviction. 
IV.  Bail  on  appeal, 
V.  Deposit  instead  of  bail. 
VL  Surrender  of  the  defendant. 
Tn.  Forfeiture  of  the  undertaking  of  bail  or  of  the  de^ 

posit  of  money. 
VUL  Recommitment  of  the  d^endant  after  having^given 
bail  or  deposited  m/mey  instead  ofbaU. 

Abticlb  I. 
In  what  ccues  the  d^endant  may  bo  admitted  to  bail. 

S  1268.  Admission  to  ball  defined. 

S  1 269.  Taking  of  ball  defined. 

$  1270.  Offense  not  bailable. 

S  1271.  Defendant  wben  admitted  to  ball  before  conviction. 

S  1272.  When  admitted  to  bail  after  conviction  and  upon  sppeaL 

S  1273.  Nature  of  baiL 

S  1274.  When  ball  is  matter  of  discretion,  notice  of  application  most 
be  given  to  district  attorney. 

1268.  Admission  to  bail  is  the  order  of  a  competent 
court  or  magistrate  that  the  defendant  be  discharged  from 

actual  custody  upon  bail. 

Admission  to  bail— See  54  Cal.  103.  Release  on  bail  is  not  imprison- 
ment daring  the  period  of  such  release— 41  Cal.  210.  See  ante,  %%  822, 
Xkote,  874. 

1269.  The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertaking  of 
ftufiicient  bail  for  the  appearance  of  the  defendant,  accord- 
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ing  to  the  terms  of  the  undertaking,  or  that  the  bail  will 

pay  to  the  people  of  this  State  a  specified  sum. 

Taking  bail  defined.— A  prisoner  arrested  for  felony  must,  In  order 
to  procure  bail,  be  taken  before  the  magistrate  who  issued  the  war- 
rant, or  some  other  magistrate  in  the  same  county— 54  Cal.  103.  In 
fixing  the  amount  of  ball,  the  sole  purpose  should  be  to  cause  the  ap- 

Searance  of  the  accused  to  answer  the  charge— 54  Cal.  75;  see  ante,  $ 
!2.  The  sum  of  one  hundred  and  twelve  thousand  dollars  is  not  ex- 
cessive for  ten  distinct  felonies,  such  being  the  amount  alleged  to 
have  been  taken  by  the  prisoner  by  reason  of  said  felonies— fl3  Gal. 
410.  Fifteen  thousand  dollars  is  not  excessive  on  the  charge  of  assault 
to  murder-44  Cal.  555.   See  antef  S  822. 

1270.  A  defendant  charged  with  an  offense  punish- 
able with  death  cannot  be  admitted  to  bail,  when  the 
proof  of  his  guilt  is  evident  or  the  presumption  thereof 
great.  The  finding  of  an  indictment  does  not  add  to  the 
strength  of  the  proof  or  the  presumptions  to  be  drawn 
therefrom. 

OflTense  not  bailable.— Admission  to  bail  In  capital  cases,  where  the 

Sroof  is  evident  and  the  presumption  great,  may  be  made  matter  of 
iscretion,  or  may  be  forbidden  by  legislation— 19  CaL  541 ;  54  Cal.  103; 
Const.  Frov.  ante,  page  15.   See  ante,  §  821. 

1271.  If  the  charge  is  for  any  other  offense,  he  may 
be  admitted  to  bail  before  conviction,  as  a  matter  of 

right. 

Bail  as  matter  of  right.— In  all  other  than  capital  cases,  ball  is  a 
matter  of  right— see  54  Cal.  1 03 ;  Const.  Pro  v.  ante,  page  15.  Where  the 
jury  are  unable  to  agree  upon  a  verdict,  and  were  discharged  without 
consent,  thereby  protracting  defendant's  confinement  in  addition  to 
long  imprisonment  before  trial,  he  should  be  admitted  to  ball— 41  CaL 
220.  The  practice  of  admitting  persons  charged  with  felony  to  bail, 
without  an  examination  of  witnesses  for  the  people,  is  unauthorized 
by  statute— 39  Cal.  705.  The  constitution  declaring  bail  a  matter  of 
right,  contemplates  only  those  cases  in  which  the  party  has  not  been 
convicted— 41  Cal.  29;  7  Peters,  668. 

1272.  After  conviction  of  an  offense  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be 
admitted  to  bail — 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a 
judgment  imposing  a  fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases. 

Admission  to  bail  is  a  matter  in  the  discretion  of  the  judge— 48  Cal. 
3;  id.  558:  41  id.  SO;  44  id.  555:  and  it  ought  in  the  first  instance  to  be 
exercised  by  the  court  or  judge  who  tried  the  case— 48  Cal.  653.  Stat- 
utes maldng  bail  after  conviction  a  matter  of  discretion,  are  constitu- 
tional—41  Cal.  29.  It  is  a  discretion  measured  by  legal  rules  and  by 
reference  to  the  analogies  of  the  law— 49  CaL  680;  48  id.  6. 

PifiH.  Code.— 44. 


S§  1273-4  BAIL.  518 

1273.  If  the  offense  is  bailable,  the  defendant  may  bo 
admitted  to  bail  before  conviction— 

1.  For  his  appearance  before  the  magistrate,  on  the 
examination  of  the  charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is 
required  to  return  the  depositions  and  statement,  upon 
the  defendant  being  held  to  answer  after  examination. 

3.  After  indictment,  either  before  the  bench-warrant  is 
issued  for  his  arrest,  or  upon  any  order  of  the  court  com- 
mitting him,  or  enlarging  the  amount  of  bail,  or  upon  his 
being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  it  may  be 
transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal— 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine 
only,  on  the  undertaking  of  bail  that  he  will  pay  the  same, 
or  such  part  of  it  as  the  appellate  court  may  direct,  if  the 
judgment  is  affirmed  or  modified,  or  the  appeal  is  dis- 
missed. 

2.  If  judgment  of  imprisonment  has  been  given,  that  he 
will  surrender  himself  in  execution  of  the  judgment,  upon 
its  being  affirmed  or  modified,  or  upon  the  appeal  being 
dismissed,  or  that  in  case  the  judgment  be  reversed,  and 
that  the  cause  be  remanded  for  a  new  trial,  that  he  will 
appear  in  the  court  to  which  said  cause  may  be  remanded, 
and  submit  himself  to  the  orders  and  process  thereof. 
[Approved  February  15th,  1876.] 

See  asUep  S  1269,  and  note. 

Subd.  3.  If  a  party  bo  committed  for  an  aSeged  offense,  and  an 
indictment  be  found  aeainst  him.  in  a  proceeding  aa  to  increasing  or 
diminishing  his  bail,  his  guilt  will  be  presumed— 44  CaL  607;  see  54  id. 
80;  19  id.  1M»;  and  see  atue,  S  1270. 

1274.  When  the  admission  to  bail  ia  a  matter  of  dia- 
cretion,  the  court  or  officer  to  whom  the  application  is 
made  must  require  reasonable  notice  thereof  to  be  given 
to  the  district  attorney  of  the  county. 
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*  Abticlb  n. 
BaU  vpon  being  held  to  answer  b^ore  indictment. 

1 1277.  "Wliat  maglstrateB  may  admit  to  baU. 

S  1278.  BaQ,  bow  put  In,  and  form  of  the  trndertakUig. 

S  1279.  Qnaliflcations  of  ball. 

S  1280.  Ball*  bow  to  justify. 

S  1281.  On  allowance  of  bail,  defendant  to  be  dtocbaiged. 

1277.  'When  the  defendant  has  been  held  to  answer 
apon  an  examination  for  a  public  offense,  the  admission 
to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held, 
or  by  any  magistrate  who  has  power  to  issue  the  writ  of 
habeas  corpus. 

1278.  Bail  is  put  in  by  a  written  undertaking,  execu- 
ted by  two  sufficient  sureties,  (with  or  without  the  de- 
fendant, in  the  discretion  of  the  mag^trate)  and  acknowl- 
edged before  the  court  or  magistrate,  in  substantially  the 
following  form: 

"An  order  having  been  made  on  the day  of ,  a.  d 

eighteen ,  by  A.  B.,  a  justice  of  the  peace  of 

county,  (or  as  the  case  may  be)  that  G.  D.  be  held  to 
answer  upon  a  charge  of  (stating  briefly  the  nature  of  the 
offense),  upon  which  he  has  been  admitted  to  bail  in  the 

sum  of dollars;  we,  £.  F.  and  G.  H.,  (stating  their 

place  of  residence,  and  occupation)  hereby  undertake 
that  the  above  named  G.  D.  will  appear  and  answer  tbe 
charge  above  mentioned,  in  whatever  court  it  may  be 
prosecuted,  and  will  at  all  times  hold  himself  amenable 
to  the  orders  and  process  of  the  court,  and  if  convicted, 
will  appear  for  judgment,  and  render  himself  in  execu- 
tion thereof;  or,  if  he  fails  to  perform  either  of  these  con- 
ditions, that  we  will  pay  to  the  people  of  the  State  of 
Galifomia  the  sum  of dollars  "  (inserting  the  sum  in 

which  the  defendant  is  admitted  to  bail.) 

Bail-bond.— Ball  is  taken  by  a  recognizance  executed  by  sureties,  and 
tbe  accused  need  not  sign  it,  and  upon  forfeiture  the  proceedinffs  on 
tbe  recognizance  can  omy  be  by  action  against  the  s\iretles— 19  CaT.  576. 
A  ball-bond  need  not  state  in  what  court  defendant  shall  appear,  as  the 
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lAw  proTldes  In  what  court  he  shall  be  tried— 7  Cal.  402.  This  section 
applies  to  the  bond  to  be  siyen  for  appearance  before  the  magistrate 
on  examination— M  CaL  408.   The  recital  in  the  bail-bond  is  conclusire 


on  the  obligors— M  CaL  408.  The  liability  of  the  sureties  attaches  as 
soon  as  the  party  is  released,  and  it  is  fixed  by  a  breach  of  its  condi- 
tions and  a  lorfeitnre  declared  and  entered  in  the  court— 37  Cal.  271. 
The  justification  forms  no  part  of  the  contract— 37  Cal.  271:  and  no  In- 
dorsement of  approval  on  the  recognizance  is  necessary— 37  id.  271 ;  see 
18  id.  498. 

1279.  The  qoaliflcations  of  bail  are  as  follows : 

1.  Each  of  them  must  be  a  resident,  householder,  or 
freeholder  within  the  State;  but  the  court  or  magictrate 
may  refuse  to  accept  any  person  as  bail  who  Is  not  a  resi- 
dent of  the  county  where  bail  is  offered. 

2.  They  must  each  be  worth  the  amount  specified  in 
the  undertaking,  exclusive  of  property  exempt  from  exe- 
cution; but  the  court  or  magistrate,  on  taking  bail,  may 
allow  more  than  two  sureties  to  justify  severally  in 
amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  justification  be  equivalent  to  that  of  sufficient 
baU. 

1280.  The  bail  must  in  all  cases  justify  by  affidavit 
taken  before  the  magistrate,  that  they  each  possess  the 
qualifications  provided  in  the  preceding  section.  The 
magistrate  may  further  examine  the  bail  upon  oath  con- 
cerning their  sufficiency,  in  such  manner  as  he  may  deem 
proper. 

1281.  Upon  the  allowance  of  bail  and  the  execution  of 
the  undertaking,  the  magistrate  must,  if  the  defendant  is 
in  custody,  make  and  sign  an  order  for  his  discharge, 
upon  the  delivery  of  which  to  the  proper  officer,  the  de- 
fendant must  be  discharged. 

Release  of  prisoner.— An  oral  order  of  a  police  Judge  from  tiie 
bench  that  the  prisoner  be  released,  certified  by  the  clerk  to  the 
prison-keeper,  and  followed  by  his  release,  is  a  sufficient  compliance 
with  the  statute,  and  renders  the  bond  obligatory— M  CaL  406. 

Authority  over  person  of  defendant— If  ball  has  been  previously 
taken,  and  is  deemed  sufficient  security,  the  court  may  permit  it  to 
stand;  if  not*  the  court  may  order  defendant  Into  custody— «i  CaL  19J. 
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Abticlb  ul 

Bail  upon  an  indictment  b^ore  conviction. 

S  1281.  When  offense  is  not  capitaL 

S  1289.  Wben  the  offense  is  capitaL 

S  1288.  Bail  on  habeas  corpus.' 

S  1287.  Form  of  nndertaklng. 

S  1288.  Sections  applicable  to  qualifications,  etc. 

1 1289.  Increase  or  reduction  of  baiL 

1284.  When  the  offense  charged  is  not  punishable 
with  death,  the  officer  serving  the  bench-warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the 
county  in  which  it  is  issued,  or  in  which  he  is  arrested, 
for  the  purpose  of  giving  bail.    [In  effect  April  9th,  1880.] 

1285.  If  the  offense  charged  is  punishable  with  death, 
the  officer  arresting  the  defendant  must  deliver  him  into 
custody,  according  to  the  command  of  the  bench-warrant. 
[In  effect  April  9th,  1880.] 

1286.  When  the  defendant  is  so  delivered  into  custody* 
he  must  be  held  by  the  sheriff,  unless  admitted  to  bail  on 
examination  upon  a  writ  of  habeas  corpus. 

1287.  The  bail  must  be  put  in  by  a  written  undertak- 
ing, executed  by  two  sufficient  sureties,  (with  or  without 
the  defendant,  in  the  discretion  of  the  court  or  magis- 
trate) and  acknowledged  before  the  court  or  magistrate, 
in  substantially  the  following  fop[i: 

'*  An  indictment  having  been  found  on  the day  of 

,  A,  D.  eighteen  ,  in  the  County  Court   of  the 

county  of  ,  charging  A.  B.  with  the  crime  of , 

(designating  it  generally)  and  he  having  been  admitted 

to  bail  in  the  sum  of dollars,  we,  C.  D.  and  E.  P.,  of 

(stating  their  place  of  residence  and  occupation)  here- 
by undertake  that  the  above  named  A.  B.  will  appear 
and  answer  the  indictment  above  mentioned,  in  whatever 
court  it  may  be  prosecuted,  and  will  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  court. 
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and,  if  convicted,  will  appear  for  judgment  and  render 
himaelf  in  execution  thereof;  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people 
of  the  State  of  California  the  sum  of dollars  "  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail). 

Undertaking.— The  justification  forms  no  pari  of  the  contract,  and 
In  no  maimer  affects  the  liability  of  the  sureties—S?  GaL  271.  See  ante, 
1278,  note;  and jh>«<,  $  1473,  ei  seq. 

1288.  The  provisions  contained  in  sections  twelve  hund- 
red and  seventy-nine,  twelve  hundred  and  eighty,  and 
twelve  hundred  and  eighty>one,  in  relation  to  bail  before 
indictment,  apply  to  bail  after  indictment.  [Approved 
March  30th,  in  effect  July  Ist,  1874.] 

1289.  After  a  dafendant  has  been  admitted  to  bail 
upon  an  indictmer «  or  information,  the  court  in  which 
the  charge  is  pending  may,  upon  good  cause  shown,  either 
increase  or  reduce  the  amount  of  bail.  If  the  amount  be 
increased,  the  court  may  order  the  defendant  to  be  com- 
mitted to  actual  custody,  unless  he  give  bail  in  such  in*^ 
creased  amount.  If  application  be  made  by  the  defendant 
for  a  reduction  of  the  amount,  notice  of  the  application 
must  be  served  upon  the  district  attorney.  [In  effect 
April  9th,  1880.] 

Abtxclb  IV. 

Bail  on  appeal. 

S  1291.   "Who  may  admit  to  bail. 

S  1292.   Bail,  qaaliflcatious  of,  and  condition  of  undertaking. 

1291.    In  cases  in  which  defendant  may  be  admitted  to 

bail  upon  an  appeal,  the  order  admitting  him  to  bail  may 

be  made  by  any  magistrate  having  the  power  to  issue  a 

writ  of  habeas  corpus,  or  by  the  magistrate  before  whom 

the  trial  was  had.    [In  effect  February  25th,  1878.] 

Increasing  and  redncing  bail.—The  authority  and  discretion  of  the 
court  having  lurisdictlon  of  the  offense,  should  be  exercised  in  admit- 
ting to  bail,  Increasing  or  reducing  ball,  and  whenever  substantial 
justice  may  thereby  be  promoted— 44  Cal.  557.  Upon  an  application 
after  commitment  for  reduction  of  ball,  the  court  or  judge  fs  not  au- 
thorized to  interfere  unless  the  bail  is  unreasonaltly  great  and  clearly 
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dlsproportloiiate  to  the  offense.  A  mere  difference  between  the 
jndge  and  the  committing  maalstrato  is  not  solBclent  to  Justify— M 
Cal.  75:  44  id.  fi55.  Upon  an  application  to  reduce  bail  after  an  indict* 
ment,  tbe  guilt  of  the  prisoner  is  presumed— M  CaL  80;  44  id.  S55.  See 
mue,  1 1273,  and  note. 

Bail  on  appeal.— Admission  to  bail,  pending  appeal,  after  convic- 
tion for  felony,  is  a  matter  of  discretion  anushould not  be  allowed 
except  under  extraordinary  circumstances— 54  Cal.  75;  49  id.  681. 
Pending  appeal,  a  judge  may  admit  to  bail  a  prisoner  conyicted  and 
sentenced  for  manslaughter— 48  Gal.  553.  One  who  applies  on  habecis 
corpus,  pending  an  appeal  after  a  conviction  for  manslaughter,  must, 
in  hlsjpetition,  state  lacts  on  which  the  court  can  exercise  fin  intelli- 

gent  discretion,  such  as,  that  injustice  has  been  done  him  during  the 
ial,  and  that  the  appeal  has  been  taken  in  good  faith  and  the  like— 
41  Cal.  30.  The  authority  of  the  superior  Judge,  in  case  the  writ  of 
habeas  corpus  is  made  returnable  before  nim,  is  the  same  as  the 
authority  of  the  supreme  Judge  issuing  the  wzlt-«l  Cal.  318;  49U1.683. 

See  ante,  SS  853-4, 829, 862, 874^,  962-4. 

1292.  The  bail  moat  possess  the  qoallfloatioiis,  and 
must  be  put  in,  in  all  respects,  as  provided  in  article  two 
of  this  chapter,  except  that  the  undertaking  most  b^ 
conditioned  as  prescribed  in  section  twelve  hundred  and 
oeventy-'three,  for  undertakings  of  bail  on  appeaL 

Abtioub  v. 

Deposit  instead  of  baU. 

S  1296.   Deposit,  when  aad  how  made. 

§  1296.  May,  after  baO  Is  given  and  before  f orf eltnre. 

S  1297.  Deposit  to  be  i^^plied  to  payment  of  Judgment  and  line. 

1295.  The  defendant,  at  any  time  after  an  order  ad- 
mitting him  to  bail,  instead  of  giving  bail,  may  deposit 
with  the  clerk  of  the  court  in  which  he  is  held  to  answer, 
the  sum  mentioned  in  the  order,  and  upon  delivering  to 
the  ofScer  in  whose  custody  he  is  a  certificate  of  the  de- 
posit, he  must  be  discharged  from  custody. 

1296.  If  the  defendant  has  given  bail,  he  may,  at  any 
time  before  the  forfeiture  of  the  undertaking,  in  like  man- 
ner deposit  the  sum  mentioned  in  the  recognizance,  and 
upon  the  deposit  being  made  the  bail  is  exonerated. 

1297.  When  money  has  been  deposited,  if  it  remains 
on  deposit  at  the  time  of  a  judgment  for  the  payment  of  a 
fine,  the  county  clerk  must,  under  the  direction  of  the 
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court,  apply  the  money  in  satisfaction  thereofi  and  after 
satisfying  the  fine  and  costs,  must  refund  the  surplus,  if 
any,  to  the  defendant. 

Abticlb  yx 

Surrender  of  the  d^endant 

S  1300.   Surrender,  by  wbom,  when,  and  how  made. 
S  IMl.   Defendant,  how  sorrendered. 
S  1303.   Return  of  deposit  on  surrender. 

1300.  At  any  time  before  the  forfeiture  of  their  under- 
taking the  bail  may  &arrender  the  defendant  in  their  ex- 
oneration, or  he  may  surrender  himself,  to  the  ofScer  to 
whose  custody  he  was  committed  at  the  time  of  giving 
bail,  in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  the  officer,  who  must  detain  the  defendant 
in  his  custody  thereon  as  upon  a  commitment,  and  by  a 
certificate  in  writing  acknowledge  the  surrender. 

2.  Upon  the  undertaking  and  the  certificate  of  the 
officer,  the  court  in  which  the  action  or  appeal  is  pending 
may,  upon  notice  of  five  days  to  the  district  attorney  of 
the  county,  with  a  copy  of  the  undertaking  and  certificate, 
order  that  the  bail  be  exonerated,  and  on  filing  the  order 
and  the  papers  used  on  the  application,  they  are  exoner- 
ated accordingly. 

1301.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  discharged, 
and  at  any  place  within  the  State,  may  themselves  arrest 
him,  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable 
age  and  discretion  to  do  so. 

1302.  If  money  has  been  deposited  instead  of  bail, 
and  the  defendant,  at  any  time  before  the  forfeiture 
thereof,  surrenders  himself  to  the  offi^cer  to  whom  the  com- 
mitment was  directed,  in  the  manner  provided  in  the  last 
two  sections,  the  court  must  order  a  return  of  the  deposit 
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to  the  defendant,  upon  prodacing  the  certificate  of  the 
ojGGLcer  showing  the  sorrender,  and  upon  a  notice  of  five 
days  to  the  district  attorney,  with  a  copy  of  the  certificate. 

Abticlb  yn. 

J^\>rfeUure  of  thit  undertaking  of  bail  or  of  tJie  deposit  of 

money, 

S  1305.  How  forfeited,  and  how  forfeiture  discliarged. 

S  1306.   Forfeiture  to  be  enforced  by  action. 

S  1307.  Deposit,  when  forfeited,  how  disposed  of. 

1305.  If,  without  sufficient  excuse,  the  defendant  neg- 
lects to  appear  for  arraignment  or  for  trial  or  judgment, 
or  upon  any  other  occasion  when  his  presence  in  court 
may  be  lawfully  required,  or  to  surrender  himself  in  exe- 
cution of  the  judgment,  the  court  must  direct  the  fact  to 
be  entered  upon  its  minutes,  and  the  undertaking  of  bail, 
or  the  money  deposited  instead  of  bail,  as  the  case  may 
be,  is  thereupon  declared  forfeited.  But  if  at  any  time 
before  the  final  adjournment  of  the  court,  the  defendant 
or  his  bail  appear  and  satisfactorily  excuse  his  neg- 
lect, the  court  may  direct  the  forfeiture  of  the  undertak- 
ing or  the  deposit  to  be  discharged  upon  such  terms  as 
may  be  just. 

1306.  If  the  forfeiture  is  not  discharged,  as  provided 
in  the  last  section,  the  district  attorney  may  at  any  time 
after  the  adjournment  of  the  court  proceed  by  action  only 
against  the  bail  upon  their  undertaking. 

1307.  If,  by  reason  of  the  neglect  of  the  defendant  to 
appear,  money  deposited  instead  of  bail  is  forfeited,  and 
the  forfeiture  is  not  discharged  or  remitted,  the  clerk  with 
whom  it  is  deposited  must,  immediately  after  the  final 
adjournment  of  the  court,  pay  over  the  money  deposited 
to  the.connty  treasnrer. 
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Abticlr  Tm. 

Recommitment  of  the  defendant^  qfter  having  giioen  baU  oir 
depoeited  money  instead  of  bail. 

{  1310.  In  what  cases. 

S  1311.  Contents  of  order. 

S  1312.  Defendant  may  be  arrested  in  any  cotrntj. 

S  1313.  If  for  failure  to  appear*  defendant  must  be  committed. 

S  1314.  If  for  other  canse,  be  may  be  admitted  to  ban. 

§  1315.  BaU  in  snch  case,  by  whom  taken. 

S  1318.  Form  of  the  andertaUng. 

S  1317.  Bail  must  possess  what  qoaliflcations,  and  how  put  In. 

1310.  The  court  to  which  the  committing  magistrate 
retums  the  depositions,  or  in  which  an  indictment,  in- 
formation, or  appeal  is  pending,  or  to  which  a  judgment 
on  appeal  is  remitted  to  be  carried  into  effect,  may,  by  an 
order  entered  upon  its  minutes,  direct  the  arrest  of  the 
defendant  and  his  commitment  to  the  officer  to  whose 
custody  he  was  committed  at  the  time  of  giving  bail,  and 
his  detention  until  legally  discharged,  in  the  following 
cases: 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  in- 
curred a  forfeiture  of  his  bail,  or  of  money  deposited 
instead  thereof. 

2.  When  it  satisfactorily  appears  to  the  court  that  his 
bail,  or  either  of  them,  are  dead  or  insufficient,  or  have 
removed  from  the  State. 

3.  Upon  an  indictment  being  found  or  information  filed 
in  the  cases  provided  in  section  nine  hundred  and  eighty- 
five.    [In  effect  April  9th,  1880.] 

1311.  The  order  for  the  recommitment  of  the  defend- 
ant must  recite  generally  the  facts  upon  which  it  is 
founded,  and  direct  that  the  defendant  be  arrested  by  any 
sheriff,  constable,  marshal,  or  policeman,  in  this  State, 
and  committed  to  the  officer  in  whose  custody  he  was  at 
the  time  he  was  admitted  to  bail,  to  be  detained  until 
legally  discharged. 
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1312.  The  d€»f  endant  may  be  arrested  pursuant  to  the 
fuder,  upon  a  certified  copy  thereof,  in  any  county,  in  the 
same  manner  as  upon  a  warrant  of  arrest,  except  that 
when  arrested  in  another  county  the  order  need  not  be 
indorsed  by  a  magistrate  of  that  county. 

1313.  If  the  oarder  recites,  as  the  ground  upon  which  it 
is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment upon  conviction,  the  defendant  must  be  committed 
according  to  the  requirement  of  the  order. 

1314.  If  the  order  be  made  for  any  other  cause,  and 
the  offense  is  bailable,  the  court  may  fix  the  amount  of 
bail,  and  may  cause  a  direction  to  be  inserted  in  the  order 
that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  must  be  specified  in  the  order. 

1315.  When  the  defendant  is  admitted  to  bail,  the 
bail  may  be  taken  by  any  magistrate  in  the  county  having 
authority  in  a  similar  case  to  admit  to  bail,  upon  the  hold- 
ing of  the  defendant  to  answer  before  an  indictment,  or 
by  any  other  magistrate  designated  by  the  court. 

1316.  When  bail  is  taken  upon  the  recommitment  of 
the  defendant,  the  undertaking  must  be  in  substantially 
the  following  form: 

"  An  order  having  been  made  on  the day  of ,  a. 

D.  eighteen ,  by  the  court,  (naming  it)  that  A.  B.  be 

admitted  to  bail  in  the  sum  of dollars,  in  an  action 

pending  in  that  court  against  him  in  behalf  of  the  people 
of  the  State  of  California,  upon  an  (information,  present- 
ment, indictment,  or  appeal,  as  the  case  may  be),  we,  0. 
D.  and  E.  E.,  of  (stating  their  places  of  residence  and 
occupation),  hereby  undertake  that  the  above  named  A. 
B.  will  appear  in  that  or  any  other  court  in  which  his 
appearance  may  be  lawfully  required  upon  that  (informa- 
tion, presentment,  indictment,  or  appeal,  as  the  case  may 
be),  and  will  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgment  and  sur- 
render himself  in  execution  thereof;  or,  if  he  fails  to  per* 
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form  either  of  these  conditions,  that  we  will  pay  to  the 

people  of  the  State  of  California  the  sum  of dollars, " 

(insert  the  snm  in  which  the  defendant  is  admitted  to 
bail). 

1317.  The  bail  must  possess  the  qnalificatlons,  and 
must  be  put  in,  In  all  respects,  in  the  manner  prescribed 
in  article  two  of  fhis  chapter. 


CHAPTEE  n. 

WBO  lUT  BE  inTirBSSEa 


1321.  The  mlea  for  detflrminiDg  tha  competency  of 
tritnesses  in  civil  actions  are  applicable  also  to  criminal 
actions  and  proceedings,  except  as  gthemise  proTided  in 
this  Code. 


>uC  be  cajinoc  tinpeBCli  bl 
:  of  rl^t  and  wronff,  be  1 


ButT  be  a  iTltneaB--3  Ala.  2TS:  aod  thlB  la  to  be  detenolueil  to'  [he 
court— Id.;  2Allea.2U;  ■Be4IGa.6»i  ailmLMi  3  Biev.  339. 

Where  a  boT  ulna  nan  at  age  Mstea  that  ba  dM  not  tooir  tbe 
irataie  of  an  oath,  ba  la  Dot  compelaut-^  Pailur  Ci.  R.  lU.  Beloa 
under  tweatr-oua  rean  of  age  la  uot  eueb  proof  ol  auotber*!  eoncnjl 
astaBTallUistrlaltorlaroenr— UCaLdl.  Tbe oOeervtui an — ' 
tbe  prisoner  19  a  conmetent  TftDeaa-Tbacb.  C.  C.  1.  8o,ofB~ 
wbo  aided  tbe  omcarln  tbe  HTen-«  HI.  3f&  Ajfaaecntorla 


« t  Hawki.  S9S.  In  New  York,  >  p«non  convicted  ot  peiiiuT  ii 
>DiMtenCtobeairlCne99-lParkerCr.  R.241:  but  a  peison  con- 
1  ot  petit  larceny  sa  a  flrat  oQeiue,  la  not  Incompetent— 21  N.  T 
[n  MiBBchnaetta,  B  penoa  cODVicteil  ot  Uroeay  Is  ' •--• 


coOelendaul  on  a  separate  trial  1b  not  entitled  to 

at  u  B  wltDesi-9  sTr.  SS;  A  Parker  Cr.  B.  119) 

pnt  one  lolntlr  Indleted  wtUi  aaoUier  la  cainpetent— «  Parker  Cr.  B. 

iuii<A«oiMeniaK.iaiattd.tTo. 

An  aooamBllga  dMnld  not  b*  nude  airltiuiu  wtUioiit  an  order  of 
Vm  eourt,  on  vpUcaCioii,  itMnrliiK  that  (here  la  no  other  witness  by 
whom  tbadEauecubepniTad—iIam,  IIS;  SGoireii.Tin:  iVa-Caa. 
Olt  4WiHli.ao.UB.  HaiiivbeaiiUuuivlwii  trledufaialeIf-« 
Ko.  1;  and  be  Is  not  dlacbund  from  pnalilimuit  Iq'  Tobuitaill; 
glTlns  Ui  STUenos— II  n«.  Hi:  lo,  the  pilneliiil  dudt  Da  a  vitoega 
anliutthe  BcqeHoif— I  Bub.  lu.  Wlieia  two  am  Juntlr  Indicted, 
tbs  boabuulof  oneUnataHnnpeteiit  wUnen  lor  tbs  other,  beloce 
oomfotlaiaTMqiilttu— IIMDg.(l[lcfa.)Ui  *  wis.  B3Si  seel  Hmnph. 
«.  Bo,«atotEawlfeonherBlpBrBtetrlal-IWhecl.d.G.479;bntl>T 
■tatoto  a  husband  or  wile  jnaT  be  compelled  to  testlfF  against  each 
othei-^  lIa.3Ui  audMe  et  M.  0.  «14. 

A  Sttta  marlaclalate  aa  M  the  rulet  ot  eildence— W  Csl.  I9S;  Id. 
ML  Thata  Chinaman  cannot  be  a  wliness  axalnet  a  wbite  man.  does 
not  Chance  thSTdlea  of  evidence  either  aa  to  aomlsaloa  ot  teBiUnou; 
<«  ot  proof  neeesBaiT  to  convict— 31  Cal,  «73.  The  testimon;  ot  a 
Ohineae  wltneu  Is  not  admiuibte.  under  the  existing  Ian,  against  a 
_... »_.  — ..._  .>.g  ^y^j  jjjg  ^,j  j,jj,  cbanBeil— lyual,  57. 


met  wllb  thepower  of  the  Legislature  as  lu  the  eiclualou  of  lesii- 
inonTiQ  the  Suite  conrta-^O  CaL  2UT;  overruling  i&  CaL  bSB.  See  17 
OdTsa;  ITId-Oa. 

It  la  not  a  TOUd  objecUon  te  a  vrltncM  that  his  name  Is  not  enured 
on  the  lniUctDient-l»Cal.42e;  2310.  343;  29  Id.  m-.  but  It  may  be  a 

noCafEecte[ri)rhl9rellglODsbellet-~4 McLean,  1;6;  1  Swsn,  411;  2  111. 
39;see43Cal.!9i3GRftt.tl32.  A  itart/ mav  show  a  want  ot  compe- 
■enerlnawltneu  by  cismlnliut  nlm  on  bh  voir  dtre,  or  prove  It  by 
olherteallnumy-seeSSOaLlir  See  Ooda  ol  cir.  Proc.  if I87B-13SI. 

laatlmoajr  of  •BMrts.— niere  Is  no  nile  ot  law  flzitig  tbs  precise 
amonut  ef  eipeilauce  oid«T«s  ot  skill  necessary  to  ceuatltute  an  ei- 
peit— IDl  Uses,  si;  see  U  Oi^,  399.  Frotesslenal  wltncssci  can  only 
ilTe  thetr  oplnlen  on  gueitlons  of  tkU  or  scletice— i  Denlo,  :S3:  i 
PufceTCr.K.ttt;  1  ZaG.8U:  bot  their  eplnleus  as  experts  derived 
from  books  are  net  admlssiUe  In  erldcnce-M  H.H. 434;  13  Klcb.  321. 
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employed,  and  there  Is  a  dispute  as  to  the  meaning  of  a  word,  the  ac- 
cosed  Is  entitled  to  introduce  evidence  as  to  the  meaning  of  the  word 
—23  111.  17. 

When  a  witness  is  examined  as  an  expert,  the  other  party  may 
cross-examine  him  by  taking  his  opinion  based  on  another  state  of 
assumed  facts,  or  on  a  hypothetical  case— 35  Ind.  496.  Medical  experts, 
after  having  given  their  opinions  on  the  direct  examination,  may  be 
questioned  uy  the  prisoner  to  test  their  skill  and  capacity,  and  the 
correctness  of  their  conclusions— 12  N.  Y.  358. 

Opinion  of  witnesses.— A  witness,  though  not  an  expert,  may 
give  his  opinion  or  impression  of  the  mentalcondition  of  one  dying 
from  a  mortal  wound— 43  Gal.  34 ;  2  Ired.  78.  A  witness  not  called  as  a 
scientific  expert  may  testify  as  to  the  chemical  effect  of  a  powder  on 
writing  on  a  check  similar  to  that  by  alteration  of  which  a  forgery  was 
committed,  and  the  check  on  which  the  effect  was  produced  may  be 
exhibited  to  the  jury— 47  Cal.  393. 

If  the  prosecution  introduces  testimony  showing  that  colored  spots 
found  on  prisoner's  clothes  were  blood,  he  is  not  obliged  to  show  by 
scientific  analysis  that  such  spots  were  blood,  but  may  rely  upon  the 
opinion  of  witnesses  who  saw  the  spots— 49  Cal.  489.  A  witness  may 
give  his  opinion  as  to  the  time  of  day  when  an  event  occurred,  and  the 
length  of  lime  which  elapsed  between  two  events— 23  Ala.  44.  The 
mere  opinion  of  a  person  as  to  the  age  of  a  person  from  his  appearance 
alone  Is  not  competent  evidence— 6  Conn.  9. 

A  witness,  even  though  not  an  expert,  who  details  a  conversation 
had  between  him  and  another,  may  in  connection  therewith  state  his 
opinion,  belief,  and  impression  as  to  the  state  of  mind  of  such  person— 
43  Cal.  32.  Where  the  remembrance  of  a  witness  is  so  faint  that  it  can- 
not be  characterized  as  an  undoubting  recollection.  It  is  evidence— 33 
N.  H.  324.  The  value  of  the  opinion  of  a  witness  may  be  tested  by 
showing  that  on  a  former  occasion  he  had  expressed  a  different  opin- 
ion, and  by  inquiring  as  to  the  grounds  of  his  change  of  opinion— 43 
Cal.  165.  A  witness  cannot  give  Ills  understanding  of  the  meaning  of 
declarations  made  to  him  by  the  prisoner  unless  he  is  an  interpreter 
or  expert— 13  Fla.  636. 

Where  a  witness  testified  as  to  hearing  the  sound  of  a  carrlt^e,  he 
may  be  asked  from  what  direction  the  sound  seemed  to  come  or  from 
what  point  it  seemed  to  start— 46  N.  H.  4'J7.  A  witness  may  be  asked 
whether  from  the  prisoner's  conduct  and  deportment,  and  otherfacts 
connected  with  them,  he  was  to  any  extent  under  the  influence  of 
liquor— 14  N.  Y.  562.  A  witness  cannot  be  permitted  to  express  his 
opinion  of  defendant's  guilt— 14  Ala.  548;  nor  is  it  competent  for  de- 
fendant to  show  what  opinion  the  witness  expressed— 1 10  Mass.  99. 
A  witness  who  is  not  an  expert  may  testify  to  blood  stains  on  the 
clothing  of  the  defendant  at  the  time  of  his  arrest— 35  N.  Y.  49.  The 
correspondence  between  boots  and  footprints  is  a  matter  to  which  any 

Eerson  who  has  seen  both  may  testify— 103  Mass.  440.    The  ofittcer  of  a 
auk  may  be  asked  whether  alterations  or  erasures  had  been  made  in 
a  certain  paper— 8  111.  644. 

Books  of  science,  as  medical  books,  are  not  admissible  in  evidence, 
either  to  sustain  or  contradict  the  opinion  of  a  witness— 38  Md.  15 ;  117 
Mass.  122;  7  K.  1. 336.  It  is  not  conclusive,  but  is  to  be  weighed  by  the 
jury,  as  other  evidence— 4  La.  An.  376. 

Rights  of  witnesses.— A  witness  may  make  use  of  a  memorandum 
taken  at  the  tlmo^of  the  facts  contained  therein— 2  Nott.  &  McC.  331. 
A  witness  may  refresh  his  recollection  from  a  memorandum  made  by 
another  person,  dictated  by  him— 17  Wis.  675.  A  written  memoran- 
dum, signed  by  the  witness  oy  his  mark,  should  first  be  read  to  him 
without  comment— 7  Gray,  585.  Where  the  witness,  after  examining 
a  memorandum  made  by  him,  stated  that  he  could  not  swear  froai 


ncoDecUan.  but  that  ths  memomidiini  ts  true,  hia  tcstlniaiiT  tstOr 
mlalble— 3  R.  1.  IK.  Witness  mar  use  tbe  plaaof  a  lionse  to  Uluacrato 
Wseviueaee— aaCBl.  SB.  it  la  in  uie  aUcretioa  d(  the  conn  to  allow* 
vitnesi  tn  use  a  map  to  pumc  out  tlie  loculoa  uf  aa  sUegea  way— nn 

luApectlDn  of  docamenli.— DppoalQg  coonsel  la  entitled  to  an  lo- 
apeclJon  ot  papeni  offered  In  eTldente  to  eiplaln  Oieni  or  dliproTO 
l£elrB0tlieallcltJ-fl2Cal.4i;!  41Vt.SM. 

PrlTilage  of  winuu.— Where  the  answer  to  a  quesHoa  naj  furnish 
eililence  la  convict  a  witncu,  he  is  not  bound  to  loawer  oalesa  ex- 
empt tromUabUliv  by  itatute-uaratt.  WO:  1Ud.Wj  T  Tex.  210.  He 
Dusi  allege  la  aubsunca  tbat  bis  answer  would  tend  to  prare  blm 
guilty  or  a  criminal  oOenie—lit  N.  Y.  74.   Tba  qnesCIOD  wbetber  aa 


i9;  UVeiid.«»i.  ■Be4ia.I».   ABdbS 
, _. o  tbe  qneattmia  neoCManM  onder- 

eidtlienuiUalreadyTolimtarllTetaled-lFr-"— '^  -^    '"- — 
DbleotstoteatUriOntliegraDDd  tballt  — 
nniuoiulT  compelKa  to  testur,  tbe  convli 
Detent  OTMn|«-S)in£  we.   If  s  wlloess 
to  olmliuta  blmHlf  and  deCeudant,  he  a 


Mtild.U 
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tendstadlMince  or  degrade  a  witi 
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eels  not  tenable,  for  an  ar 

ImplrtbittlieteWuarecaid— ISCaLMS.  SecitoDJOsl  of 
jsoB  oi  ClvirProeedure  lUons  a  cros»«uunlner  to  ask  tbe  wlinei 
lehaa  been  conylctcd  of  a  felony,  and  does  not  coollne  CheeTlde 


Impaaoblng  wltn< 
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wbete  tbe  court  baa  good : 


taken  or  baa  wintnll*  falaUed-eTldaiee  la  ex,. 
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tUnonT— 22  Pick.  394.  Tlie  fact  tbat  a  witness  for  the  prosecation  has 
contrioated  f ands  to  carry  it  on,  goes  to  his  credibility— 1  Denio,  524. 
A.filight  difference  as  to  the  time  of  an  act,  is  not  sufficient  to  impeach 
his  evidence— 3  Strob.  33.  It  is  not  limited  to  the  time  prior  to  the 
prosecution,  but  extends  to  the  time  of  his  examination— 9  N.  H.  485: 
proof  for  a  year  and  a  half  previous  to  the  trial  is  not  too  remote— 97 
Mass.  405;  and  four  years  previously,  held  admissible— 32  Mich.  484. 
It  is  not  an  abuse  of  discretion  to  hmit  the  defendant  to  eight  wit- 
nesses, provided  the  plaintiff  produces  no  witnesses  to  sustain  the 
credibility— 41  Cal.  67.  The  prL^oner  is  entitled  to  the  same  right  of 
cross-examination  as  if  no  ruling  had  been  made  in  regard  to  the  num- 
ber of  witnesses  on  the  subject  of  impeaching testimouy—5d  Barb.  450. 

A  witness  may  be  impeached  on  his  statements  made  out  of  court 
—29  Cal.  622;  24  Ark.  620;  32  Iowa,  572;  52  Mo.  336:  see  50  N.  Y.  302. 
Before  the  credibility  of  a  witness  can  be  assailed  by  something  he 
may  have  said  elsewhere,  the  witness  must  first  be  inquired  of  con- 


577;  14  Mo.  112;  8  La.  An.  109:  62  Mo.  12:);  or  he  may  show  other  state- 
ments corresponding  with  them— 6  Blackf.  299.  Wiiere  a  witness, 
upon  being  asked  whether  he  did  not  make  certain  statements,  replies, 
that  he  hds  no  recollection,  it  may  be  proved  that  he  did  in  fact  make 
them— 6  Mo.  1 ;  23  Ohio  St.  1 30.  When  a  witness,  after  he  has  testified , 
declares  that  what  he  swore  to  was  false,  such  declaration  is  evidence 
to  impeach  him— 15  Wend.  419.  The  affidavit  of  a  witness,  sworn  to 
before  a  magistrate,  may  be  read  at  the  trial,  either  to  support  or  con- 
tradict his  testimony— 1  Miles,  12. 

The  prosecation  may  show  by  other  witnesses,  that  the  witness 
for  defendant  had  given  a  different  account  of  what  occurred  at  tbe 
time,  from  that  testified  to  on  the  stand— 41  Gal.  132.  Where  a  witness 
testified  differently  from  an  affidavit  made  by  him  previously,  it  may 
be  shown  for  the  purpose  of  discrediting  him— l  Jones  (N.  O.)  177. 
The  matter  involved  in  the  supposed  contradiction  must  not  be  mere- 
ly collateral,  but  must  be  relative  to  the  issue— 44  Cal.  458.  A  witness 
cannot  be  impeached  by  asking  irrelevant  questions  in  order  to  con- 
tradict his  answers— 44  Cal.  452;  2  McLean,  825;  53  N.  Y.  164;  64  Me. 
267;  see  3  Ired.  346.  Where  collateral  matters  tend  to  show  the  tem- 
per, disposition,  or  conduct  of  the  witness  toward  the  parties  or  the 
subject  of  inquiry,  collateral  matter  may  be  shown— 3  Ired.  346.  It  is 
not  competent  to  ask  the  witness  as  to  his  testimony  at  a  former  time, 
if  such  testimony  was  inadmissible— 11  Oa.  615. 

The  testimony  of  a  witness,  taken  in  writing  by  a  magistrate,  may 
be  used  to  show  contradictory  statements  made  oy  him— I  Hawks,  344; 
butfornootherpurpose— 5How.  14:  4  Pa.  St.  269;  19N.  Y.549;  4  Par- 
ker Cr.  B.  396.  If  he  is  asked  if  he  has  made  a  certain  statement  in  a 
written  instrument,  the  writing  must  be  produced— 16  Mich.  507;  50 
N.  Y.  416.  The  testimony,  as  taken  down  and  signed  by  witness  at  the 
coroner's  inquest,  may  be  introduced  to  impeach  the  witness,  when 
taken  as  directed  by  statute— 44  Cal.  455. 

A  member  of  the  grand  jury  may  be  called  to  contradict  him— b4 
Me.  267;  12Gray,16T:  53N.H.484;  I  Meigs,  127;  see  11  Cush.  137.  So, 
they  may  testify  that  the  person  was  not  a  witness  before  them— 11 
Cush.  137.  A  witness  may  T3e  contradicted  by  a  person  who  heard  him 
testify  on  a  former  hearing— 54  N.  H.  465;  and,  when  necessary  to  pro- 
mote Justice,  a  grand  Juror  may  be  compelled  to  testify  wliat  the  wit- 
nesses swore  to  oefore  them— 53  N.  H.  484;  1  Meigs,  127. 

No  inference  prejadicial  to  the  veracity  of  witnesses  can  be  drawn 
from  the  fact  that  they  did  not  testify  before  the  committing  magis- 
trate—26  Ala.  104.  A  witness  cannot  be  impeached  by  proving  tliat  he 
has  been  guilty  of  stealing— I  McMuil.  494;  5  Gratt.  664. 
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Where  the  matter  was  collateral,  relating  only  to  the  credibility 
of  the  witness,  the  extent  of  cross-examination  Is  in  tho  discretion  of 
the  court— 49  Cal.  33.  Contradictory  or  confused  statements  of  a  wit- 
ness, or  one  testifying  to  facts  showing  intimate  knowledge  of  the 
facts  under  suspicious  circumstances,  authorizes  tho  greatest  latitude 
in  cross-examination— 18  Cal.  187.  The  fact  that,  after  the  prosecutor 
has  left  the  stand,  another  witness  testifies  to  certain  circumstances 
and  in  his  relation  of  them  differs  from  tho  account  given  by  the  pros- 
ecutor, does  not  give  defendant  the  right  further  to  cross-examine  the 
prosecutor— 49  Cal.  636. 

Permitting  a  cross-examiner  to  recall  a  witness  to  further  cross 
examine  liim.  is  in  the  discretion  of  the  court— oO  Cal.  140.  It  may  re- 
fuse where  there  was  already  some  testimony  on  the  point— 50  Cal. 
140.  District  attorneys  should  avoid  interposing  technical  objections 
to  the  admission  of  testimony  offered  by  defendant,  or  to  question 
further  on  cross-examination— 52  CaL  8S0;  44  id.  452:  18  id.  187. 

Examination  of  witnesses.— The  court  has  a  right  to  control  the 
examination  of  witnesses,  and  may  refuse  to  allow  an  improper  ques- 
tion to  be  aslEed— 28  Ind.  205.  So  the  extent  of  the  cross-examination 
of  a  witness  upon  matters  immaterial— 34  N.  Y.  223 ;  or  how  far  it  may 
bo  pursued  where  tho  testimony  has  taken  a  wide  range,  is  in  the  dis- 
cretion of  the  court— 43  Cal.  162 ;  39  id.  635.  The  court  may  permit  the 
re-examination  of  the  witnesses  as  to  facts  not  in  reply  or  rebuttal— 24 
Miss.  602.  It  has  the  discretionary  power  to  require  witnesses  to  be 
examined  out  of  the  hearing  of  each  other— 16  Ala.  672;  2  Zab.  213. 
And  where  a  witness  disobeys  an  order  to  withdraw  and  fails  to  do  so, 
it  is  in  the  discretion  of  the  court  to  permit  him  to  testify— 20  Cal. 
436;  18  Ohio,  99;  24  MlSS.  602;  3  W.  Va.  705. 

When  a  witness  appears  adverse  in  interest  to  the  party  calling 
him,  the  admission  of  leading  questions  is  in  the  discretion  of  the 
court— 37  Me.  246;  64  id.  267.  An  interrogatory  by  the  Judge  is  not  a 
leading  question— 9  Allen,  271.  The  courf  has  discretion  to  allow  wit- 
nesses to  be  examined  at  any  time  before  verdict— 3  Dev.  332. 

A  witness  may  be  asked  on  cross-examination  whether  ho  has  been 
in  Jail  or  state  prison,  or  any  other  place  that  would  tend  to  impair  his 
credibility— 42  rf.  Y.  270;  and  how  much  of  his  life  he  has  passed  in 
such  places— 42  N.  Y.  270.  The  witness  may  be  interrogated  as  to  any 
matter  which  may  tend  to  show  that  he  is  biased  against  the  party 
conducting  the  cross-examination,  or  that  he  has  an  interest  in  the  re- 
sult adverse  to  such  party— 52  Cal.  380:  7  £ng.782;  see  14  Gray,  31;  9 
Ga.  121 ;  6  Denio,  106:  4  Wend.  231 ;  or  when  he  testifies  contrary  to  ex- 
pectation—32  lud.  478:  or  that  he  has  an  interest  in  the  prosecution 
adverse  to  the  defendant— 8  Mich.  117.  Where  a  witness  Is  asked  on 
cross-examination  when  he  was  first  questioned  concerning  what  he 
had  sworn  to,  he  may  be  asked  on  re-examination  if  he  did  not  pre- 
viously relate  the  same  thing  to  others— 1  G  ray,  337.  If  counsel  for  the 
defendant,  after  the  prosecution  Las  rested,  asks  leave  to  further 
cross-examine  the  prosecutor  ounew  matters,  and  if  the  request  is 
denied,  and  defendant  makes  the  prosecutor  his  own  witness,  and  it 
appeal's  that  it  was  not  on  new  matter  that  he  desired  to  cross-exam- 
ine, but  on  matter  inquired  into  on  the  former  examination,  defendant 
Is  not  injured— 49  Cal.  637. 

Proof  tending  to  prove  gnllt  is  as  much  to  be  rebutted  as  any— 28 
Cal.  423.  8o  tho  defendant  may  show  by  cross-examination  that  the 
fault  and  the  criminality,  as  stated  by  him  iu  a  part  of  the  transaction 
were  on  the  part  of  the  witness— 3  Parker  Cr.  B.  73.  He  cannot  be 
cross-examined  as  to  any  fact  which  is  collateral  and  Irrelevant  merely 
for  the  purpose  of  contradicting  him,  and  discrediting  his  testimony— 
S3  Cal.  65;  6  Parker  Cr.  B.  258.  If  such  a  question  is  asked,  the  answer 
isconclusive  on  the  propounder-53 Cal. 65;  id.  119;  46 Vt.  176;  1  Parker 
Cr.  B.  387 ;  see  1  id.  154.    The  rule  that  he  cannot  be  cross^xamined  as 
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to  an  Irreleyant  matter  merely  to  contradict  him,  does  not  apply  to 
matter  which  could  be  proved  as  an  independent  fact— 51  Cal.  6U1. 

Discrediting  witness.— It  Is  Improper  to  ask  a  witness  if  he  has  been 
Indicted  for  perjary ;  the  indictment  or  certified  cony  thereof  must  be 
produced— 47  Barb.  131.  A  witness  cannot  boasked  Whether  he  has  been 
convicted  and  sentenced  to  the  penitentiary,  although  he  does  not  ob- 
ject—55  Barb.  186.  So  where  he  admits  that  he  has  been  in  the  peni- 
tentiary, asking  him  how  long  ho  was  there  does  not  involve  the 
question  of  conviction— 55  Baro.  551;  42  N.  T.  270. 

To  prove  the  previous  conviction  of  a  witness,  the  record  of  con- 
viction must  be  produced— 39  Gal.  449;  id.  614;  id.  697;  35  id.  96;  but  the 
denial  of  a  motion  for  delay  to  obtain  such  record  is  not  ground  of  ex- 
ception—48  Me.  327. 

Where  the  record  of  conviction  is  offered  in  evidence  to  discredit 
a  witness,  it  is  not  ground  for  its  rejection  that  the  transaction  oc- 
curred twenty-five  years  before— 12  N.  Y.  858;  1  Parker  Cr.  R,  495.  The 
record  of  conviction  of  one  standing  in  the  relation  of  principal  is  not 
evidence  against  one  charged  with  him  as  accessory— 10  Gal.  68.  To 
prove  the  record  of  conviction  in  another  State,  the  seal  of  the  court 
must  be  aihxed  with  thecertificate  of  the  clerk— 9  Wis.  140;  see  115  Mass. 
146;  S.  0. 2  Green  G.  K.  285.  Witnesses  may  be  examined  to  show  that 
words  were  improperly  struck  out  of  the  record,  but  they  cannot  fal- 
sify the  record— 33  111.  276.  The  record  of  conviction  as  a  common 
prostitute,  is  not  admissible  to  impeach  the  witness— 24  Gonn.  363.  In 
Maine  the  record  of  conviction  need  not  be  for  an  infamous  crime— 
63  Me.  128.  No  credit  is  to  be  given  to  tho  testimony  of  a  witness  who 
has  bden  convicted  of  felony  and  pardoned,  unless  corroborated— 2 
Wheel.  0.  G.  451.  A  pardon  which  does  not  extend  to  the  offense  but 
simply  to  the  offender,  does  not  give  one  the  right  to  be  believed  under 
oath-43  Cal.  439. 

A  witness  cannot  be  discredited  by  proof  of  particular  acts  not  di- 
rectly involved  in  the  issue— 29  Mich.  ifS:  19  N.  x.  54U;  but  he  may  be 
discredited  by  showing  his  bad  moral  character— 13  Mo.  236;  14lnd. 
348.  He  may  1)6  shown  to  have  been  drunk  at  the  time  of  the  transac- 
tion—^ Humph.  564.  A  witness  may  refuse  to  answer  whether  he  had 
pleaded  guilty  to  a  crime— 43  Ga.  116:  and  proof  of  another  offense  is 
not  admissible— see  35  Ind.  460;  53  N.  Y.  164. 

The  correct  interpretation  of  subd.  3  of  §  2061  of  the  Code  of  Civil  Pro- 
cedure is,  that  a  witness  willfully  false  in  one  part  is  to  be  distrusted 
in  others— 53  Gal.  354 ;  id.  491 ;  30  id.  151-6.  The  rule  applies  only  where 
the  false  testimony  is  given  willfully,  and  not  where  it  was  given 
innocently  or  by  mistake— 30  Cal.  151. 

It  is  not  an  inflexible  rule  that  when  a  witness  has  sworn  falsely 
his  testimony  is  to  be  disregarded,  except  in  those  particulars  in 
which  it  is  corroborated— 97  Mass.  405;  2  Jones,  (N.  C.)2d7;  8  id.  132; 
63  N.  G.  518 ;  but  see  3  Head.  243 ;  15  Ohio  St.  47 ;  15  Mich.  406.  An  affirm- 
ative witness  of  equal  credibility  and  knowledge,  is  to  be  believed  in 
preference  to  many  negative  witnesses— 14  Ga.  55;  see  lid.  213.  So, 
when  a  tioLStworthy  witness  swears  positively  that  defendant  did  not 
strike  the  blow,  it  is  not  negative  evidence- 18  111.  266.  The  Jury  are  to 
judge  of  the  credibility  of  the  witness— 19  Cal.  603;  16  id.  110;  55  Barb. 
450;  47  Ga.  297:  12Vt.93. 

Impeachment  of  character  of  witness.— When  a  defendant  testi- 
fies in  his  own  behalf,  he  puts  his  general  character  and  credibility  in 
issue,  and  may  be  impeached  the  same  as  any  other  witness— 58  Barb. 
61.  The  party  impeaching  a  witness  should  ask  the  impeaching  wit- 
ness whether  he  has  the  means  of  knowing  the  general  character  of 
the  witness— 4  Ired.  88.  The  inquiry  into  the  character  of  a  witness, 
to  impeach  his  testimony,  is  confined  to  his  reputation  for  truth  and 
veracity,  and  not  to  his  moral  standing— 27  Cal.  630.    In  some  jurisdio- 


HODi  It  mu  extesn  to  Iits  gecieral  moral  character— ICi  Ired.  489;  S5 
Mo.eMlMia.WT,  I'snlcular  acts  of  misconduct  on  tlio  part  of  tlie 
wUnen  UDUOt  be  atiown  by  way  of  lini>eacluaent— U  Cal.  iu. 

The  propsT  InqnlrT-  Is  wSat  is  bis  general  cbaraiter  In  tliB  placs 
vhera  lie  reoldei.tninmltnDsi'kaon'icdse?— 3  HcLean,  219)  3UMd.  TIi 

tent  to  'base  hla  belief  n'n  petsonal  kntraledgo  as  Ulsuneolabea  from 
qualiiipa  with  ili»t  tiertoii'*  general  character  In  the  partwolar  to 
ba<lcharacli.'rill3coanecUd  from  Teraclty— :i  UcLeau,219;  3U  Ua.  71; 
W  Olilo,  IS;  6  Oralt.  TML 

In  Ohio,  the  Inquiry  ia  restrloted  to  ths  eeneral  character  of  tlio 
MtnenraTtnitIiWHlT«Hltr-aOhlo,(H.B.)iilH.  Id  Tenneaiee,  the 
Inquln  UiKtlTea  tbo  wholB  moru  chaiw^ter  o£  the  iTltuess—l  Head, 
18.  lEe  oredlt  M  BtrUneMmHr  be  Impeached,  >l[taoagh  thelmpHCh- 
Inc  wltiieMBi  da  UM  testify  OM  from  hii  general  reputation  the; 


whole  of  bli  teattmooy—lB  Ohio  Bt. 


A  penon  called  to  nutain  the  choiscter  of  a  nltneas  may  teitl^ 
that lio  Rould  belleTB  him  onder  oath— 21  Weml.  M9i  ond  thai  he  has 
never  beard  hla  chuadw  called  la  queitkiu— 4  w.  Vo.  IH;  B.C.  I 
On«iiC.I(.Hli  biita|ieRiniliiiotcomiieceuttoteitiryutabbKei>- 
cnil  eluuwMr  BUntlrliwasMliB  hai  ktunm  Urn  foi  yean-«  N.  d.  Tl; 
S.  C I  Grem  O.  B.  MS.  Whan  It  li  proTsd  Oat  a  vIuhib  luia  been 
coDTicted  of  faloDT.  btUbdo  Ii  ■dmlufbls  to  ahoir  tint  Ui  renata* 
tlonfortnittiMidiDtefTlvlaM"!  !■>  tl»  coonnnnltT  wMre  bollTei 
— H  CaLtSt  M*  e  Oanb  ni  s  HID,  III.  A  partr  caoaot  ptoto  tlw 
general  niaa  rbineteroT  bis  own  witness  unui  It  bus  been  attacked— 
B  DeDlo,^M;  but  U  bis  cbvaoter  la  Impeachnl,  tbe  par^  calling  bbn 
mulnavduce  tesUnumy  In  Bupporl  of  his  character  for  truth  and 
veracity— 1>  wend.  luTin  Ind.  til. 

TbanTAdltof  ■vitnMicaimotbe  auitalned  by  proof  thatbemada 
to  other  penoni  belors  bebig  called  u  a  witness  the  same  statements 

detalled.lnhlateatlmony.emepltoprotetlieyi 

of  Utadate-^SCal.M.   Iha  Impaled  nosllllty 
negatived  byaaklnablm  wUetbetba  feels  so  ui 

SruonerutowlshtoseaaalODOcentinaacaavlctea- uAia.  h;  see  i 
.Y.tn.    ir  evldenealslntroduoed  teudiugtoiUiovihacaneof  the 
prosecutor's  witnesses  was  suborned ,  the  prosecution  may  Inttoduoo 
ertdeoc*  (o  enabUsb  tbe  BWd  otwcactet  ol  the  wliDe«i-tJ  CaL  S4. 
^oofof  oonvlBttonfortdoiiTlaMianaiilcoathecharaeterot  Uia 

MtHaelariDUciitrandtnith,HuItheprase«itlor ' — •-- -—• 

eiantae  wiaa«Mli>  pnive  (Si  bbi  lepiSMlan  for  t 
Isnadlntba  conmiiiidHr  wbaa  ba  naldei— HCal. 


baeoniinaiiltvwEaaba  tealdei-HCal.lu.  Vberanpoa 
inaua>  an  ■mdnrtt  mada  br  tbe  MUeM  was  oSeirad  to  ini- 
•mnwDy,  tbe  elieninstaiicea  and  eouvanaUon  bad  or  tta 

■.«. .— . , — , ....—^ — , m  BMJftM-* 


■dmlaalbte— U  CsL  ISa.   A  record  of  conrlctloa  tor  u  MUnlt  by  ■ 
wlOiHS  U  BdmlMlbla  agaUut  Dim.  la  Impeacb  his  creOlblUtir,  Car  de- 

1322.  Except  with  tbe  cooseat  of  botb,  or  in  cases  of 
criminal  violeiice  upon  one  by  the  other,  neither  huBbaad 
nor  wite  la  a  competent  witness  for  or  against  the  other  in 
a  criminal  action  or  proceeding  t«  which  one  or  both  are 
parties.    [Approved  March  30th,  In  effect  July  1st,  1871.] 

Wlien  K  wifa,  b;  statnte,  IsiiennKCea  la  Mstlfr  far  her  bosbaad,  aba 
ia  entitled  to  bsTaber  criiUblutj  tened  b7  Uia  uine  nilntbu  apply 
M  fSEei«tBUM«-«lanBjai  BJOjJUi  we  10  111.  SlTWbeia  a  wit- 


id  ud  wHa,  and  ttiera  Is  no  (enlmony  to 

e  caQLnry.  BUB  suuuiii  u8  rejected  as  a  vllueu— 2S  Cal.  133:  Itlld. 

t;  Uld.m;  9ratge,Elli9  6erg.AB.19a. 

H  wraun  lljlo^jnltb  derendsnc  as  bis  n-ICe,  bui  not  married  te  blm, 

sat  witness  i^lmt  her  huaband'- 
buiiJaiicl,*b 


iHui'aivuaisB 


pTDvencuriflpiracyoDtbe  part  of  tbclrtiua  bands  to  laisejy  proai 


1323.  A  defendant  ia  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  himself;  but 
if  he  oSei  himself  as  a  witness,  be  may  be  cross^xam- 
ined  by  the  coansel  for  tbe  people  as  to  all  matters  about 
irblch  he  was  examined  in  chief.  His  n^tect  oc  refusal 
to  be  a  witness  cannot  in  any  manner  prejudice  Mm,  nor 
be  used  agaioat  him  on  the  trial  or  proceeding.  [Ap> 
proved  Maicta  SOtb,  in  effect  July  1st,  18T1.] 
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Defendant  as  witness.— A  defendant  lias  a  right  to  testify  on  bis 
own  behalf— 42  Gal.  168.  The  defendant  need  not  testify  in  nis  own 
behalf,  and  no  inference  of  guilt  can  be  drawn  from  his  lailnre  to  do 
so— 36  Cal.  522;  and  counsel  cannot  so  arg^e  against  defendant's  ob- 
jections—53  id.  66:  see  36  id.  522.  The  fact  that  defendant  offers  him- 
self as  a  witness  does  not  change  or  modify  the  rules  of  practice  with 
reference  to  the  proper  limits  of  cross-examination,  and  does  not 
make  him  a  witness  for  the  State  against  himself —41  Cal.  431.  A  ques- 
tion put  to  him  on  cross-examination,  as  to  whether  he  bad  not  been 
Jireviously  arrested  for  another  larceny,  is  not  objectionable— 45  Cal. 
48.  If  he  testifies  on  his  own  behalf,  the  court  need  not,  of  its  own 
motion,  charge  as  to  bis  credibility— 44  Cal.  540.  The  same  rule  applies 
as  to  other  witnesses— 44  Cal.  540.    See  Const.  Prov.  ante,  p.  18. 

Examination  of  defendant  as  witness.— A  defendant  may  be  a 
witness  in  his  own  behalf— 31  Cal.  576;  see  ante,  page  18.  It  is  not  a 
vfUld  objection  to  a  witness  that  his  name  is  not  entered  on  the  indict- 
ment—Id Cal.  426;  22  id.  348;  2U  id.  563;  31  id.  576;  but  it  may  be  a  ground 
for  a  contlnuaoce— 4  id.  96.  He  is  entitled  to  the  same  rights  and  is 
subject  to  the  same  rules  as  any  other  witness— 49  Ind.  124:  65  Barb.  48. 
The  degree  of  credit  to  which  he  was  entitled  is  for  the  jury  and  not 
the  court— 63  Barb.  630.  The  failure  of  a  defendant  to  become  a  wit- 
ness on  his  own  behalf,  is  not  to  be  considered  by  the  jury  as  a  cir- 
cumstance tending  to  establish  guilt,  and  counsel  must  not  so  argue 
against  objections  of  defendant's  counsel— 53  Cal.  67;  36  id.  522. 

In  the  United  States  courts  the  prisoner  cannot  testify  in  his  own 
behalf— 1  Dill.  422.  A  party  as  witness  drops  the  character  of  a  party 
and  assumes  that  of  a  witness  and  is  entitled  to  the  privileges  of  a 
witness— 24  N.  Y.  298.  Defendant  as  a  witness  on  his  own  behalf  may 
be  cross-questioned  by  asking  if  he  omitted  anything  pertinent  to  the 
case,  and  his  attention  may  be  directed  to  the  precise  point  by  asking 
him  if  some  specified  thing  did  not  occur— 46  Cal.  124;  65  Barb.  48. 
Where  a  defendant  offers  himself  for  eicamination  in  his  own  behalf, 
the  prosecution  cannot  make  liim  their  witness  by  cross-examination 
—41  Gal.  429;  9  Nev.  179.  The  credit  to  be  given  to  the  defendant  as  a 
witness,  is  to  be  left  to  the  jury— 44  CaL  540.   See>in/e,  S  1102,  note. 
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CHAPTER  ni. 

OOMPBLLma  THB  ATTENDANCB  OF  WITNESSBS. 

S  1826b  SabpoBna  defined,  and  wbo  may  Issue. 

S  1327.  Form  of  subpoena. 

S  1328.  Subpoena,  by  whom  and  bow  served. 

S  1329.  Expenses  of  witness  from  without  the  county,  or  poor. 

S  1330.  Attendance  of  witness  residing  or  served  out  of  the  county: 

$  1331.  Disobedience  to  subpoena,  etc. 

S  1332.  Failure  to  appear,  undertaking  forfeited. 

S  1333.  Temporary  removal  of  imprisoned  witnesses. 

1326.  The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required  is  a  sub- 
pcena.    It  may  be  signed  and  issued  by — 

1.  A  magistrate  before  whom  a  complaint  is  laid,  for 
witnesses  in  the  State,  either  on  behalf  of  the  people  or 
of  the  defendant. 

2.  The  district  attorney,  for  witnesses  in  the  State,  in 
«npport  of  the  prosecution,  or  for  such  other  witnesses 
as  the  grand  jury,  upon  an  investigation  pending  before 
them,  may  direct. 

3.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  an  indictment  or  information,  to  appear  before 
the  court  in  which  it  is  to  be  tried. 

4.  The  clerk  of  the  court  in  which  an  indictment  or  in- 
formation is  to  be  tried;  and  he  must,  at  any  time,  upon 
application  of  the  defendant,  and  without  charge,  issue 
as  many-  blank  subposnas,  subscribed  by  him  as  clerk,  for 
witnesses  in  the  State,  as  the  defendant  may  require. 

[In  effect  April  9th,  1880.] 

Witness,  procuring  attendance.— The  issuing  of  an  attachment 
against  a  witness  on  behalf  of  the  prisoner,  after  arrangements  for 
snmmlnft  up  the  case.  Is  in  the  discretion  of  the  court^l9  N.  T.  649. 
It  is  a  crime  at  common  law  to  induce  a  witness  to  absent  lilmself.  and 
an  attempt  to  do  so,  though  not  accomplished,  will  subject  the  offend- 
er to  indictment~64  Me.  286.  On  an  indictment  for  getting  a  witness 
out  of  the  way,  it  need  not  be  proved  that  the  testimony  of  the  wit> 
ness  was  material— 3  Har.  (Del.)  562. 


i 
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1327.  A  BubpoBna  authorized  by  the  last  section  must 
be  substantially  in  the  following  form : 

**The  people  of  the  State  of  California  to  A.  B.: 
"You  are  commanded  to  appear  before  C.  D.,  a  justice 

of  the  peace  of township,  in county,  (or  as  the 

case  may  be)  at  (naming  the  place),  on  (stating  the  day 
and  hour),  as  a  witness  in  a  criminal  action  prosecuted  by 
the  people  of  the  State  of  California  against  E.  F. 

**  Given  under  my  hand  this  day  of ,  a.  d. 

eighteen .    G.  H.,  justice  of  the  peace,"  (or  **J.  K., 

district  attorney,"  or  "By  order  of  the  court,  L.  M., 
clerk,"  or  as  the  case  may  be).  If  books,  papers,  or  docu- 
ments are  required,  a  direction  to  the  following  effect 
must  be  contained  in  the  subpoena:  "And  you  are  re- 
quired, also,  to  bring  with  you  the  following "  (describ- 
ing intelligibly  the  books,  papers,  or  documents  required). 

1328.  A  subpoena  may  be  served  by  any  person,  but 
a  peace  officer  must  serve  in  his  county  any  subpcena 
delivered  to  him  for  service,  either  on  the  part  of  the 
people  or  of  the  defendant,  aud  must,  without  delay, 
make  a  written  return  of  the  service,  subscribed  by  him, 
stating  the  time  and  place  of  service.  The  service  is  made 
by  showing  the  original  to  the  witness  personally,  and 
informing  him  of  its  contents. 

1329.  When  a  person  attends  before  a  magistrate, 
grand  jury,  or  court,  as  a  witness  in  a  criminal  case,  upon 
a  subpoena  or  in  pursuance  of  an  undertaking,  and  it  ap- 
pears that  he  has  come  from  a  place  outside  of  the  county, 
or  that  he  is  poor  and  unable  to  pay  the  expenses  of  such 
attendance,  the  court,  at  its  discretion,  if  the  attendance 
of  the  witness  be  upon  a  trial,  by  an  order  upon  its  min- 
utes, or,  in  any  other  case,  the  judge,  at  his  discretion,  by 
a  written  ord^r,  may  direct  the  county  auditor  to  draw 
his  warrant  upon  the  county  treasurer  in  favor  of  witness 
for  a  reasonable  sum,  to  be  specified  in  the  order,  for  the 
necessary  expenses  of  the  witness.  [Approved  March  8th, 
1876.] 
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1330.  No  person  is  obliged  to  attend  as  a  witness 
before  a  court  or  magistrate  oat  of  the  county  where  the 
witness  resides,  or  is  served  with  the  subpoena,  unless  the 
judge  of  the  court  in  which  the  offense  is  triable,  or  a 
justice  of  the  Supreme  Court,  or  a  judge  of  a  Superior 
Court,  upon  an  affidavit  of  the  district  attorney  or  prose- 
cutor, or  of  the  defendant,  or  his  counsel,  stating  that  he 
believes  the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall 
indorse  on  the  subpoena  an  order  for  the  attendance  of  the 
witness.    [In  effect  April  12th,  1880.] 

1331.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
Bwom  or  to  testify  as  a  witness,  may  be  punished  by  the 
court  or  magistrate  as  a  contempt.  A  witness  disobeying 
a  subpoena  issued  on  the  part  of  the  defendant,  unless  he 
show  good  cause  for  his  non-attendance,  is  liable  to  the 
defendant  in  the  sum  of  one  hundred  dollars,  which  may 
be  recovered  in  a  civil  action. 

Contempt.— Tbe  refasal  of  a  witness  to  testify,  or  to  answer  a  prop- 
er question,  is  a  contempt— 1  Ind.  161. 

1332.  When  a  witness  has  entered  into  an  under- 
taking to  appear,  upon  his  failure  to  do  so  the  undertaking 
is  forfeited  in  the  same  manner  as  undertakings  of  bail. 

1333.  When  the  testimony  of  a  material  witness  for 
the  people  is  required  in  a  criminal  action,  before  a  court 
of  record  of  this  State,  and  such  witness  is  a  prisoner  in 
the  State  prison,  or  in  a  county  jail,  an  order  for  his  tem- 
porary removal  from  such  prison  or  jail,  and  for  his 
production  before  such  court,  may  be  made  by  the  court 
in  which  the  action  is  pending,  or  by  the  judge  thereof; 
but  in  case  the  prison  or  jail  is  out  of  the  county  in  which 
the  application  is  made,  such  order  shall  only  be  made 
upon  the  affidavit  of  the  district  attorney,  or  other  person, 
on  behalf  of  the  people,  showing  that  the  testimony  is 
material  and  necessary;  and  even  then  the  granting  of 
the  order  shall  be  in  the  discretion  of  the  court  or  judge. 
The  order  shall  be  executed  by  the  sheriff  of  the  county 

F2EN.  Code.- 
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in  which  it  shall  be  made,  whose  duty  it  shall  be  to  bring 
the  prisoner  before  the  proper  court,  to  safely  keep  him, 
and  when  he  is  no  longer  required  as  a  witness,  to  return 
him  to  the  prison  or  jail  whence  he  was  taken;  the  ex- 
pense of  executing  such  order  shall  be  paid  by  the  county 
in  which  the  order  shall  be  made.  [In  effect  April  lst» 
1878.] 
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CHAPTEB  IV. 

EXAMINATION  OF  WITNESSES  CONDITIONALLY. 

S  1335.  Witnesses  examined  conditionally  for  the  defendant. 

S  133S.  In  what  cases  defendant  may  apply  for  the  order. 

S  1337.  Application,  how  made. 

S  1338.  Application,  to  whom  made. 

S  1339.  Order,  when  granted  and  what  to  contain. 

S  1340.  Examination  in  absence  of  district  attorney. 

S  1341.  If  facts  disproved,  examination  not  to  proceed. 

S  1342.  Attendance  of  witness,  how  enforced. 

S  1343.  Testimony,  how  taken  and  authenticated. 

S  1344.  Deposition  to  be  transmitted  to  clerk. 

8  1345.  When  may  be  read  in  evidence.   Objections,  etc. 

S  134&  Deposition  of  witness  imprisoned  in  another  county. 

1335.  When  a  defendant  has  been  held  to  answer  a 
charge  for  a  public  offense,  he  may,  either  before  or  after 
an  indictment  or  information,  have  witnesses  examined 
conditionally,  on  his  behalf,  as  prescribed  in  this  chapter, 
and  not  otherwise.    [In  effect  April  9th,  1880.] 

1336.  When  a  material  witness  for  the  defendant  is 
about  to  leave  the  State,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  for  apprehending  that  he  will  be 
unable  to  attend  the  trial,  the  defendant  may  apply  for 
an  order  that  the  witness  be  examined  conditionally. 

1337.  The  application  must  be  made  upon  affidavit, 
stating— 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action. 

3.  The  name  and  residence  of  the  witness,  and  that  his 
testimony  is  material  to  the  defense  of  the  action. 

4.  That  the  witness  is  about  to  leave  the  State,  or  is  so 
sick  or  infirm  as  to  afford  reasonable  grounds  for  appre- 
hending that  he  will  not  be  able  to  attend  the  trial. 
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1338.  The  application  may  be  made  to  the  court,  or  to 
a  judge  thereof,  and  must  be  made  upon  three  days'  notice 
to  the  district  attorney.    [In  effect  March  12th,  1880.] 

1339.  If  the  court  or  judge  is  satisfied  that  the  exam- 
ination of  the  witness  is  necessary,  an  order  must  be 
made  that  the  witness  be  examined  conditionally,  at  a 
specified  time  and  place,  and  that  a  copy  of  the  order  be 
served  on  the  district  attorney,  within  a  specified  time 
before  that  fixed  for  the  examination. 

1340.  The  order  must  direct  that  the  examination  be 
taken  before  a  magistrate  named  therein,  and  on  proof 
being  furnished  to  such  magistrate  of  service  upon  the  dis- 
trict attorney  of  a  copy  of  the  order,  if  no  counsel  appear 
on  the  part  of  the  people,  the  examination  must  proceed. 

1341.  If  the  district  attorney  or  other  counsel  appear 
on  behalf  of  the  people,  and  it  is  shown  to  the  satisfaction 
of  the  magistrate,  by  affidavit  or  other  proof,  or  on  the 
examination  of  the  witness,  that  he  is  not  about  to  leave 
the  State,  or  Is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the 
trial,  the  examination  cannot  take  place;  otherwise  it 
must  proceed. 

1342.  The  attendance  of  the  witness  may  be  enforced 
by  a  subpoena,  issued  by  the  magistrate  before  whom  the 
examination  is  to  be  taken. 

1343.  The  testimony  given  by  the  witness  must  be  re- 
duced to  writing,  and  authenticated  in  the  same  manner 
as  the  testimony  of  a  witness  taken  in  support  of  an  in- 
formation. 

1344.  The  deposition  taken  must,  by  the  magistrate, 
be  sealed  up  and  transmitted  to  the  clerk  of  the  court  in 
which  the  action  is  pending  or  may  come  for  trial. 

1345.  The  deposition  or  a  certified  copy  thereof,  may 
be  read  in  evidence  by  either  party  on  the  trial,  upon  its 
appearing  that  the  witness  is  unable  to  attend,  by  reason 
of  his  death,  insanity,  sickness,  or  infirmity,  or  of  his  con- 
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tinued  absence  from  the  State.  Upon  reading  the  deposit 
tion  in  evidence,  the  same  objections  may  be  taken  to  a 
question  or  answer  contained  therein  as  if  the  witness  bad 

been  examined  orally  in  court. 

The  proper  practice  is  to  take  the  testimony  of  the  witnesses  in 
writing,  and  return  it  to  the  District  Court  as  required  by  statute— 44 

Cal.  4di). 

Depositions  in  evidence.— Depositions  are  admissible  in  evidence 
—44  Cal.  452.  The  deposition  of  a  witness,  given  before  the  coroner's 
jury  and  certified  and  returned  bv  the  coroner  as  required  by  statute. 
Is  admissible  for  the  purpose  of  contradicting  the  statement  of  the 
witness  made  under  oath— 44  Cal.  459.  It  must  set  fortli  the  actual 
compliance  with  all  the  requirements  of  the  statute— 6  Cal.  559.  If  a 
magistrate,  in  taking  a  deposition,  erroneously  excludes  a  question 
asked  of  a  witness,  the  error  does  no  injury  if  the  question  asJLed  was 
immaterial— 50  Cal.  139. 

Depositions  taken  under  section  869  are  not  admissible  against 
defendant  under  section  (>86  unless  taken  in  the  manner  and  form, 
and  certified  as  required  by  section  869.  If  certified  by  a  mere  jurat, 
is  not  admissible— 54  Cal.  575.  Depositions  cannot,  in  general,  be  used 
against  the_prisoner,  nor  in  his  favor,  imless  by  his  conseuc— 7  Smedes 
&  M.  475.  Depositions  taken  before  commitment,  or  otherwise  than 
as  specially  provided  by  the  Code,  cannot  be  used  against  the  def  end- 
ant— 6  Cal.  203. 

1346.  When  a  material  witness  for  a  defendant,  under 
a  criminal  charge,  is  a  prisoner  in  the  State  prison,  or  in 
the  county  jail  of  a  county  other  than  that  in  which  the 
defendant  is  to  be  tried,  his  deposition  may  be  taken,  on 
behalf  of  the  defendant,  in  the  manner  provided  for  in  the 
case  of  a  witness  who  is  sick,  and  the  provisions  of  the 
Penal  Code,  commencing  with  section  thirteen  hundred 
and  thirty-five,  and  ending  with  section  thirteen  hundred 
and  forty-five,  shall,  so  far  as  applicable,  govern  in  the  ap- 
plication for  and  in  the  taking  and  use  of  such  deposition. 
Such  deposition  may  be  taken  before  any  magistrate  or 
notary  public  of  the  county  in  which  the  jail  or  prison  is 
situated;  or  in  case  the  witness  is  confined  in  the  State 
prison,  and  the  defendant  is  unable  to  pay  for  taking  the 
deposition,  before  the  warden  or  clerk  of  the  board  of  di- 
rectors of  the  State  prison,  whose  duty  it  shall  be  to  act 
without  compensation.  Every  officer,  before  whom  testi- 
mony shall  be  taken  by  virtue  hereof,  shall  have  authority 
to  administer,  and  shall  administer,  an  oath  to  the  witness 
that  his  testimony  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.    [In  effect  April  9th,  1880.] 
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CHAPTER  V. 

EXAMINATION  OF  WITNESSES  ON  COMMISSION. 

§  1349.  Examination  of  witness  resldLag  ont  of  the  State. 

S  1350.  When  defendant  may  apply  for  an  order  to  examine. 

S  1351.  Commission  defined. 

S  1353.  Application  made  on  affldavlt. 

S  1353.  Application,  to  whom  made. 

S  1354.  Order  for  commission,  when  granted,  stay  of  proceedings. 

S  1855.  Interrogations,  how  settled  and  allowed. 

S  1356.  Direction  as  to  the  return  of  the  commission. 

S  1357.  Commission,  how  executed. 

S  1358.  Returned  commission,  delivered  to  an  agent. 

S  1859.  Same. 

S  1360.  When  and  how  filed. 

S  1361.  Commission  and  returui  open  for  Inspection.   Copies,  etc. 

S  1362.  Depositions  to  be  read  In  evidence.  Objections. 

1349.  When  an  issue  of  fact  is  joined  upon  an  indict- 
ment or  information,  the  defendant  may  have  any  mate- 
rial witness,  residing  out  of  the  State,  examined  in  his  be- 
half, as  prescribed  in  this  chapter,  and  not  otherwise.  [In 
effect  April  9th,  1880.] 

1350.  When  a  material  witness  for  the  defendant  re- 
sides out  of  the  State,  the  defendant  may  apply  for  an 
order  that  the  witness  be  examined  on  a  commission. 

1351.  A  commission  is  a  process  issued  under  the  seal 
of  the  court  and  the  signature  of  the  clerk,  directed  to 
some  person'designated  as  commissioner,  authorizing  him 
to  examine  the  witness  upon  oath  or  interrogatories  an- 
nexed thereto,  to  take  and  certify  the  deposition  of  the 
witness,  and  to  return  it  according  to  the  directions  given 
with  the  commission. 

1352.  The  application  must  be  made  upon  affidavit, 
stating: 

1.  The  nature  of  the  offense  charged. 
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2.  The  state  of  the  proceedings  in  the  action,  and  that 
an  issue  of  fact  has  been  joined  therein. 

3.  The  liame  of  the  witness,  and  that  his  testimony  is 
material  to  the  defense  of  the  action. 

4.  That  the  witness  resides  out  of  the  State. 

1353.  The  application  may  be  made  to  the  court,  or  a 
judge  thereof,  and  must  be  upon  three  days'  notice  to  the 
district  attorney.    [In  effect  March  12th,  1880.] 

1354.  If  the  court  to  whom  the  application  is  made  is 
satisfied  of  the  truth  of  the  facts  stated,  and  that  the  ex- 
amination of  the  witness  is  necessary  to  the  attainment 
of  justice,  an  order  must  be  made  that  a  commission  be 
issued  to  take  his  testimony;  and  the  court  may  insert  in 
the  order  a  direction  that  the  trial  be  stayed  for  a  specified 
time,  reasonably  sufficient  for  the  execution  and  return 
of  the  commission.    [In  effect  April  9th,  1880.] 

1355.  When  the  commission  is  ordered,  the  defendant 
must  serve  upon  the  district  attorney,  without  delay  a 
copy  of  the  interrogatories  to  be  annexed  thereto,  with 
two  days'  notice  of  the  time  at  which  they  will  be  pre- 
sented to  the  court  or  judge.  The  district  attorney  may 
in  like  manner  serve  upon  the  defendant  or  his  counsel 
cross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice.  In  the  interrogatories  either  party 
may  insert  any  questions  pertinent  to  the  issue.  When 
the  interrogatories  and  cross-interrogatories  are  presented 
to  the  court  or  judge,  according  to  the  notice  given,  the 
court  or  judge  must  modify  the  questions  so  as  to  con- 
form them  to  the  rules  of  evidence,  and  must  indorse 
upon  them  his  allowance  and  annex  them  to  the  com- 
mission. 

1356.  Unless  the  parties  otherwise  consent,  by  an  in- 
dorsement upon  the  commission,  the  court  or  judge  must 
indorse  thereon  a  direction  as  to  the  manner  in  which  it 
must  be  returned,  and  may  in  his  discretion,  direct  that 
it  be  returned  by  mail  or  otherwise,  addressed  to  the 
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clerk  of  the  court  in  which  the  action  is  pending,  designat- 
ing his  name  and  the  place  where  his  office  is  kept. 

1357.  The  commissioner,  unless  otherwise  specially 
directed,  may  execute  the  commission  as  follows : 

1.  He  must  publicly  administer  an  oath  to  the  witness 
that  his  answers  given  to  the  interrogatories  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

2.  He  must  cause  the  examination  of  the  witness  to  be 
reduced  to  writing,  and  subscribed  by  him. 

3.  He  must  write  the  answers  of  the  witness  as  near  as 
possible  in  the  language  in  which  he  gives  them,  and  read 
to  him  each  answer  as  it  is  taken  down,  and  correct  or  add 
to  it  until  it  conforms  to  what  he  declares  is  the  truth. 

4.  If  the  witness  decline  answering  a  question,  that 
fact,  with  the  reason  assigned  by  him  for  declining,  must 
be  stated. 

5.  If  any  papers  or  documents  are  produced  before  him 
and  proved  by  the  witness,  they,  or  copies  of  them,  must 
be  annexed  to  the  deposition  subscribed  by  the  witness 
and  certified  by  the  commissioner. 

6.  The  commissioner  must  subscribe  his  name  to  each 
sheet  of  the  deposition,  and  annex  the  deposition,  with 
the  papers  and  documents  proved  by  the  witness,  or 
copies  thereof,  to  the  commission,  and  must  close  it  up 
under  seal,  and  address  it  as  directed  by  the  indorsement 
thereon. 

7.  If  there  be  a  direction  on  the  commission  to  return 
it  by  mail,  the  commissioner  must  immediately  deposit 
it  in  the  nearest  post-office.  If  any  other  direction  be 
made  by  the  written  consent  of  the  parties,  or  by  the 
court  or  judge,  on  the  commission,  as  to  its  return,  the 
commissioner  must  comply  with  the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commis- 
sion.   [Approved  March  30th,  in  effect  July  1st,  1874.] 

1358.  If  the  commission  and  return  be  delivered  by 
the  commissioner  to  an  agent,  he  must  deliver  the  same 
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to  the  clerk  to  whom  it  is  directed,  or  to  the  judge  of  the 
court  in  which  the  action  is  pending,  by  whom  it  may  be 
received  and  opened,  upon  the  agent  making  affidavit 
that  he  received  it  from  the  hands  of  the  commissioner, 
and  that  it  has  not  been  opened  or  altered  since  he  re- 
ceived it.    [In  effect  April  9th,  1880.] 

1359.  If  the  agent  is  dead,  or  from  sickness  or  other 
casualty  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  re- 
ceived by  the  clerk  or  judge  from  any  other  person,  upon 
his  making  an  affidavit  that  he  received  it  from  the  agent- 
that  the  agent  is  dead,  or  from  sickness  or  other  casualty 
nnable  to  deliver  it;  that  it  has  not  been  opened  or 
altered  since  the  person  making  the  affidavit  received  it; 
and  that  he  believes  it  has  not  been  opened  or  altered 
since  it  came  from  the  hands  of  the  commissioner. 

1360.  The  clerk  or  judge  receiving  and  opening  the 
commission  and  return  must  immediately^ file  it,  with  the 
affidavit  mentioned  in  the  last  two  sectiohs,  in  the  office 
of  the  clerk  of  the  court  in  which  the  indictment  is  pend- 
ing. If  the  commission  and  return  is  transmitted  by  mail, 
the  clerk  to  whom  it  is  addressed  must  receive  it  from  the 
post-office,  and  open  and  file  it  in  his  office,  where  it  must 
remain,  unless  otherwise  directed  by  the  court  or  judge. 

1361.  The  commission  and  return  must  at  all  times  be 
open  to  the  inspection  of  the  parties,  who  must  be  fur- 
nished by  the  clerk  with  copies  of  the  same  or  of  any  part 
thereof,  on  payment  of  his  fees. 

1362.  The  depositions  taken  under  the  commission 
may  be  read  in  evidence  by  either  party  on  the  trial,  upon 
it  being  shown  that  the  witness  is  unable  to  attend  from 
any  cause  whatever;  and  the  same  objections  may  be 
taken  to  a  question  in  the  interrogatories  or  to  an  answer 
in  the  deposition,  as  if  the  witness  had  been  examined 
orally  in  court. 

The  conrt  may  exercise  discretion  In  admitting  or  rejecting  a  depo- 
sition taken  out  of  the  State— 50  Me.  4o;j;  see  3d  Cai.  183;  ante,  S  1345. 
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1368.  When  an  action  is  caUed  for  trial,  or  at  any 
time  during  the  trial,  or  wbeu  the  defendant  is  brought 
up  for  judgment  on  coavictloa,  if  a  doubt  aciBs  as  to  the 
sanity  of  the  defendant,  tbe  court  most  order  the  question 
as  to  bissanltyto  be  submitted  tea  jury;  and  the  trial 
or  the  pionounclng  of  the  Judgnent  must  be  suspended 
until  the  qtiestiou  is  determined  by  tbeir  verdict,  and  tbe 
trial  jury  may  be  discharged  or  retained,  according  to  the 
discretion  of  the  court,  during  the  pendency  of  tbe  issue 
of  insanity,    tin  effect  April  9th,  1880.] 

Rmfcf  inunltr,— Aioftena*>D7  doubt  at  tbe  sanltrof  tbe  Oe- 
leDdantarbestboaameproceedlziJtamay  bobJhl— 31Ca].j>79;  IS  Id.  32ft. 

leadaDt,  imr  can  be  competibe  court  to  flDt«r  upon  tbe  loqulry  wbere 
no  ground  Cor  doubt  ailaea— 42CaL31.  No  plea  of  pr«aeat  Insnolty  li 
required  if  durlngtbeproceedlniisB  doubt  arises.   It  Is  then  tbe  duty 
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trout  (be  ordluarf  cauteausDcea  or  bis  acir-4s  Cal.  Wi. 

1369.    Tbe  trial  of  the  question  of  insanity  must  pro- 
ceed in  the  foiloirlng  order : 

1.  Tbe  counsel  for  the  defendant  must  open  the  case, 
and  offer  evidence  in  support  of  theall^ationof  insaoity. 

2.  Tbe  counsel  for  tbe  people  may  then  open  their  case, 
and  offer  evidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting 
tMtimony  only,  unless  tbe  court,  for  good  leaaou,  in  fur* 
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therance  of  justice,  permit  them  to  offer  evidence  npon 
their  original  cause. 

4.  When  the  evidence  is  concluded,  unless  the  case  Is 
submitted  to  the  jury  on  either  or  both  sides  without  ar- 
gument, the  counsel  for  the  people  must  commence,  and 
the  defendant  or  his  counsel  may  conclude  the  argument 
to  the  jury. 

5.  If  the  indictment  be  for  an  offense  punishable  with 
death,  two  counsel  on  each  side  may  argue  the  cause  to 
the  jury,  in  which  case  they  must  do  so  alternately.  In 
other  cases,  the  argument  may  be  restricted  to  one  coun- 
sel on  each  side. 

6.  The  court  must  then  charge  the  jury,  stating  to  them 
all  matters  of  law  necessary  for  their  information  in 
giving  their  verdict. 

1370.  If  the  jury  find  the  defendant  sane,  the  trial 
must  proceed,  or  judgment  be  pronounced,  as  the  case 
may  be.  If  the  jury  find  the  defendant  insane,  the  trial 
or  judgment  must  be  suspended  until  he  becomes  sane, 
and  the  court  must  order  that  he  be  in  the  meantime 
committed  by  the  sheriff  to  the  State  insane  asylum,  and 
that  upon  his  becoming  sane  he  be  redelivered  to  the 
sheriff.    [In  effect  April  9th,  1880.] 

1371.  The  commitment  of  the  defendant,  as  men- 
tioned in  the  last  section,  exonerates  his  bail,  or  entitles 
a  person,  authorized  to  receive  the  property  of  the  defend- 
ant, to  a  return  of  any  money  he  may  have  deposited 
instead  of  bail. 

1372.  If  the  defendant  is  received  into  the  asylum, 
he  must  be  detained  there  until  he  becomes  sane.  When 
he  becomes  sane,  the  superintendent  must  give  notice  of 
that  fact  to  the  sheriff  and  district  attorney  of  the  county. 
The  sheriff  must  thereupon,  without  delay,  bring  the 
defendant  from  the  asylum,  and  place  him  in  proper 
custody  until  he  is  brought  to  trial  or  judgment,  as  the 
case  may  be,  or  is  legally  discharged. 
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1373.  The  expenses  of  sending  the  defendant  to  the 
asylum,  of  keeping  him  there,  and  of  bringing  him  back, 
are  in  the  first  instance  chargeable  to  the  county  in  which 
the  indictment  was  found,  or  information  filed;  but  the 
county  may  recover  them  from  the  estate  of  the  defend- 
ant, if  he  have  any,  or  from  a  relative,  town,  city,  or 
county  bound  to  provide  for  and  maintain  him  elsewhere. 
[In  effect  April  9th,  188a] 
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CHAPTBBVIL 

OOKFBOaflSZNa  OEBTAXN  PUBLIO  OFFBHSES  BT  LB^VB   OF 

THE  COUBT. 

S  isn.  Compromise  of  offenses  for  wbidi  cItU  action  may  be  bad. 
1 1S78.  Compromise  by  pennlssion  of  the  court  bars  anotber  pro» 

ecution. 
S  isre.  No  public  offense  to  be  compromised  except. 

1377.  When  a  defendant  is  held  to  answer  on  a  charge 
of  misdemeanor,  for  which  the  person  injured  by  the  act 
constituting  the  offense  has  a  remedy  by  civil  action,  the 
offense  may  be  compromised  as  provided  in  the  next  sec- 
tion, except  when  it  is  committed: 

1.  By  or  npon  an  officer  of  Justice,  while  In  the  execu- 
tion of  the  duties  of  his  office. 

2.  Biotously. 

3.  With  an  intent  to  commit  a  felony. 

Where  an  offense  is  a  personal  tort,  and  there  is  no  attonpt  to  sup- 
press the  prosecution.  It  may  be  compromised— M  Ga.  165.  The  bare 
taking  of  one'sgoods  back  again  or  receiving  reparation  Is  no  offense 
— 6  N.  H.  553.  Where  money  Is  paid  for  the  purpose  of  reimbursing  for 
expenses,  as,  for  search  of  stolen  property— 16  IlL  94;  51  id.  234;  or,  for 
the  purpose  of  settling  the  matter,  there  being  no  prosecution  set  on 
foot,  and  no  agreement  not  to  prosecute,  is  not  compounding  the  of- 
fense—9  Wis.  476. 

1378.  If  the  party  injured  appears  before  the  court  to 
which  the  depositions  are  required  to  be  returned,  at  any 
time  before  trial,  and  acknowledges  that  he  has  received 
satisfaction  for  the  injury,  the  court  may,  in  its  discre- 
tion, on  payment  of  the  costs  incurred,  order  all  proceed- 
mgs  to  be  stayed  upon  the  prosecution,  and  the  defendant 
to  be  discharged  therefrom;  but  in  such  case  the  reasons 
for  the  order  must  be  set  forth  therein,  and  entered  on  the 
minutes.  The  order  is  a  bar  to  another  prosecution  for 
the  same  offense. 

The  consent  of  tiie  court  cannot  make  an  agreement  to  abandon  a 
CroMcntion  igOid.  if  it  would  be  otherwise  u2awfnl-«  Q.  B.  308;  8. 
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1379.    No  pablic  offense  can  be  compromised,  nor  can 

any  proceeding  or  prosecution  for  the  punishment  thereof 

upon  a  compromise  be  stayed,  except  as  provided  in  this 

chapter. 

There  can  be  no  compromise  of  a  criminal  charge  whfire  the  party 
Is  arrested,  or  in  any  way  held  to  answer— 6  Oreg.  308;  and  neither  an 
officer  or  a  witness  possesses  the  power  to  compromise  a  felony— 1 
Wyo.  277.  An  offense  wbich.  in  tne  discretion  of  the  court,  may  be 
punished  by  imprisonment  in  the  penitentiary  cannot  be  compro- 
mised—39  Ga.  85.   See  Desty's  Crim.  Law,  S§  10, 74  d. 


CHAPTER  Vin. 

DISIOSSAL  OF  THB  ACTION  BEFORE  OB  AFTER  INDICTSIBNT 
FOB  WANT  OF  FROSECUTION  OR  OTHBBWI8B. 

S  1382.  "When  action  may  be  dismissed. 

S  1333.  Coutinuauce  and  discharge  from  custody. 

S  1334.  If  action  dismhsed,  defendant  to  be  discharged,  etc. 

S  1385.  Dismissed  on  motion  of  court  or  application  of  district  at* 

tomey. 

§  1386.  Nolle  prosequi  abolished. 

S  1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony.  1388.1389. 

1332.  The  court,  unless  good  cause  to  the  contrary  is 
shown,  must  order  the  prosecution  to  be  dismissed  in  the 
following  cases : 

1.  Where  a  person  has  been  held  to  answer  for  a  public 
offense,  if  an  indictment  is  not  found  or  an  information 
filed  against  him,  within  thfrty  days  thereafter. 

2.  If  a  defendant,  whose  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial  within  sixty 
days  after  the  finding  of  the  indictment,  or  filing  of  the 
Information.    [In  effect  April  9th,  1880.] 

Dismissal.-Tbe  dismissal  is  in  the  nature  of  a  nonsuit— 54  Cal.4M. 
Upon  8uch  dismissal  the  power  of  the  court  to  resubmit  ceases— 54  CaL 
413,  explaining  52  id.  HXi.  An  appUcatloii  for  dismissal  must  be  made, 
in  the  iirst  place,  to  the  court  where  the  prosecution  is  pending— 64 
Cal.  101.  When  the  grand  Jury  Las  dismissed  a  charge,  tlie  court  may 
dismiss  the  action  and  discharge  defendant  from  custody,  and  dis- 
charge the  sureties  from  the  bond,  unless  it  has  reason  to  believe  the 
grand  jury,  at  a  succeeding  term,  may  properly  indict  him— 54  CaL  418. 
ee  anlef  i  Ml, 
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1383.  If  the  defendant  is  not  charged  or  tried  as 

provided  in  the  last  section,  and  sufficient  reason  therefor 

is  shown,  the  court  may  order  the  action  to  be  continued 

from  time  to  time,  and  in  the  mean  time  may  discharge 

the  defendant  from  custody  on  his  own  undertaking  of 

ball  for  his  appearance  to  answer  the  charge  at  the  time 

to  which  the  action  is  continued.    [In  effect  AprUQth, 

1880.] 
See  54  Cal.  413;  ante,  %  942. 

1384.  If  the  court  directs  the  action  to  be  dismissed, 
the  defendant  must,  if  in  custody,  be  discharged  there- 
from; or  if  admitted  to  bail,  his  bail  is  exonerated,  or 
money  deposited  instead  of  bail  must  be  refunded  to  him. 

See  54  Cal.  414. 

1385.  The  court  may,  either  of  its  own  motion  or  upon 
the  application  of  the  district  attorney,  aud  in  further- 
ance of  justice,  order  an  action  or  indictment  to  be  dis- 
missed. The  reasons  of  the  dismissal  must  be  set  forth 
in  an  order  entered  upon  the  minutes. 

DlBmissal  of  action.— The  discharge  mast  be  at  the  trial,  before  the 
defendant  has  goue  Into  his  defense,  and  by  the  court,  of  Its  own  mo- 
tion, or  on  application  of  the  district  attorney— 48  Cal.  253.  Defendant 
cannot  be  discharged  from  the  Indictment  without  trial,  except  in 
the  cases  provided  by  statute— 48  Cal.  253. 

1386.  The  entry  of  a  noUe  prosequi  is  abolished,  and 
neither  the  attorney-general  nor  the  district  attorney  can 
discontinue  or  abandon  a  prosecution  for  a  public  offense, 
except  as  provided  in  the  last  section. 

1387.  An  order  for  the  <lismissal  of  the  action,  as 
provided  in  this  chapter,  is  a  bar  to  any  other  prosecution 
for  the  same  offense,  if  it  is  a  misdemeanor;  but  it  is  not 
a  bar  if  the  offense  is  a  felony. 

Dismissal  a  bar.— The  dismissal  is  a  bar  In  misdemeanors,  but  not 
in  felonies.  He  may  be  again  examined  before  a  magistrate,  and  held 
for  the  same  offense— 52  CaL  464;  54  id.  412.  See  ante,  Jbopabdt, 
p.  17. 

1388.  Final  judgment  may  be  suspended  on  any  con- 
viction, charge,  or  prosecution  for  misdemeanor  or  fel- 
ony, where  in  the  judgment  of  the  court  in  which  such 


057  DIBMISSAI.  OF  ACTION.  §  1388 

proceeding  is  pending  there  is  a  reasonable  ground  to  be- 
lieve that  such  minor  may  be  reformed,  and  that  a  com- 
mitment to  prison  would  work  manifest  injury  in  the 
premises.  Such  suspension  may  be  for  as  long  a  pe- 
riod as  the  circumstances  of  the  case  may  seem  to  war- 
rant, and  subject  to  the  following  further  provisions: 
During  the  period  of  such  suspension,  or  of  any  extension 
thereof,  the  court  or  judge  may,  under  such  limitations 
as  may  seem  advisable,  commit  such  minor  to  the  custody 
of  the  officers  or  managers  of  any  strictly  non-sectarian 
charitable  corporation  conducted  for  the  purpose  of  re- 
claiming criminal  minors.  Such  corporation,  by  its  offi- 
cers or  managers,  may  accept  the  custody  of  such  minor 
for  a  period  of  two  months  (to  be  further  extended  by  the 
court  or  judge  should  it  be  deemed  advisable),  and 
should  said  minor  be  found  incorrigible  and  Incapable  of 
reformation,  he  may  be  returned  before  the  court  for 
final  judgment  for  his  misdemeanor.  Such  charitable  cor- 
poration shall  accept  custody  of  said  minor  as  aforesaid, 
upon  the  distinct  agreement  that  it  and  its  officers  shall 
use  all  reasonable  means  to  effect  the  reformation  of  such 
minor,  and  provide  him  with  a  home  and  instruction. 
Ko  application  for  guardianship  of  such  minor  by  any 
person,  parent,  or  friend  shall  be  entertained  by  any 
court  during  the  period  of  such  suspension  and  custody, 
save  upon  recommendation  of  the  court  before  which  the 
criminal  proceedings  are  pending  first  obtained.  Such 
court  may  further,  in  its  discretion,  direct  the  payment 
of  the  expenses  of  the  maintenance  of  such  minor  during 
such  period  of  two  months,  not  to  exceed,  in  the  aggre- 
gate, the  sUm  of  $25  (twenty-five  dollars),  which  sum 
shall  include  board,  clothing,  transport.ation,  and  all 
other  expenses,  to  be  paid  by  the  county  where  such  crim- 
inal proceeding  is  pending,  or  direct  action  to  be  insti- 
tuted for  the  recovery  thereof  out  of  the  estate  of  said 
minor,  or  from  his  parents.  Such  court  may  also  revoke 
such  order  of  suspension  at  any  time.  [Approved  March 
15th,  1883.] 
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1389.  That  no  minors  in  the  employ  of  any  telephone 
company,  special  delivery  company,  or  association,  or  any 
other  corporation,  or  person  or  persons,  engaged  in  the  de- 
livery of  packages,  letters,  notes,  messages  or  other  mat- 
ter, shall  be  assigned  by  such  corporations,  or  person  or 
persons,  to  hire  such  minors  to  the  keepers  of  honses,  va- 
riety theaters,  or  other  places  of  questionable  repute,  or 
to  other  persons  connected  with  such  places  of  question- 
able repute,  nor  to  permit  them  to  enter  such  places  of 
illegal  or  questionable  calling;  that  this  law  shall  apply 
alike  to  managers,  superintendents,  and  agents  of  such 
corporations,  and  to  be  enforced  against  them.  [In  effect 
March  lAth,  1887. 1 


CHAPTER  IX. 

PSOCEXDINGS  AGAINST  CORPORATIONS. 

S  1390.  Summons  upon  information  ag;alnst  corporation. 

S  1391.  Form  of  sammons . 

S  1392.  When  and  how  served. 

S  1393.  Examination  of  the  charge. 

S  1394.  Certificate  of  masristrate  and  return  of  depositions. 

S  1395.  Orand  Jury  to  investigate  if  there  is  sufflcient  cause. 

S  1396.  Appearance  and  plea. 

S  1397.  Fine  on  conviction,  how  collected. 

1390.  Upon  an  information  or  presentment  against  a 
corporation,  the  magistrate  must  issue  a  summons  signed 
by  him,  with  his  name  of  office,  requiring  the  corporation 
to  appear  before  him,  at  a  specified  time  and  place,  to 
answer  the  charge,  the  time  to  be  not  less  than  ten  days 
after  the  issuing  of  the  summons. 

1391.  The  summons  must  be  substantially  in  the  fol- 
lowing form :    "  County  of  (as  the  case  may  be). 

"  The  People  of  the  State  of  California  to  the  (naming 
the  corporation) : 

"  You  are  hereby  summoned  to  appear  before  me  at 
(naming  the  place),  on  (specifying  the  day  and  hour),  to 
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answer  a  charge  made  against  you  upon  the  information 
of  A.  B.  (or  the  presentment  of  the  grand  jury  of  the 
county,  as  the  case  may  be),  for  (designating  the  offense 

generally).    "  Dated  at  the  city  (or  township)  of ,  this 

day  of ,  eighteen .     **G.  H.,  Justice  of  the 

Peace,"  (or  as  the  case  may  be). 

1392.  The  summons  must  be  served  at  least  five  days 
before  the  day  of  appearance  fixed  therein,  by  delivering 
a  copy  thereof  and  showing  the  original  to  the  president 
or  other  head  of  the  corporation,  or  to  the  secretary, 
cashier,  or  managing  agent  thereof. 

1393.  At  the  appointed  time  in  the  summons,  the 
magistrate  must  proceed  to  investigate  the  charge  in  the 
same  manner  as  in  the  case  of  a  natural  person,  so  far  as 
these  proceedings  are  applicable. 

1394.  After  hearing  the  proofs,  the  magistrate  must 
certify  upon  the  depositions,  either  that  there  is  or  is  not 
sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  and  must  return  the  deposition  and  cer- 
tificate, as  prescribed  in  section  1883. 

1395.  If  the  magistrate  returns  a  certificate  that  there 
is  sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  the  grand  jury  may  proceed,  or  the  dis- 
trict attorney  file  an  information  thereon,  as  in  case  of  a 
natural  person  held  to  answer.  [In  effect  April  9th,  1880.] 

1396.  If  an  indictment  is  found,  or  information  filed, 
the  corporation  may  appear  by  counsel  to  answer  the 
same.  If  it  does  not  thus  appear,  a  plea  of  not  guilty 
must  be  entered,  and  the  same  proceedings  had  thereon 
as  in  other  cases.    [In  effect  April  9th,  1880.] 

1397.  When  a  fine  is  imposed  upon  a  corporation  on 
conviction,  it  may  be  collected  by  virtue  of 'the  order  im- 
posing it,  by  the  sheriff  of  the  county,  out  of  its  real  and 
personal  property,  in  the  same  manner  as  upon  an  execu- 
tion in  a  civil  action. 
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CHAPTER  X. 

ENTITLINO  AFFIDAVITS. 

S  140L   Affidavits  def ectlvely  entlUed,  vaUd. 

1401.  It  is  not  necessary  to  entitle  an  affidavit  or  dep- 
osition in  the  action,  whether  taken  before  or  after  in- 
dictment or  information,  or  ui>on  an  appeal;  but  if  made 
without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and 
effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  proceeding,  indictment,  informa- 
tion, or  appeal  in  whioh  it  is  made.  [In  effect  April  9th, 
1880.] 
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CHAPTER  XL 

XBB0B8  AKD  MTBTAKBS  IX  PLEADINGS  AND  OTHBB  PBO- 

CEEDINGS. 

S  1404.  When  not  materlaL 

1404.  Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any  pleading  or  pro* 
ceeding,  nor  an  error  or  mistake  therein,  renders  it  invalid, 
nnless  it  has  actually  prejudiced  the  defendant,  or  tended 
to  his  prejudice,  in  respect  to  a  substantial  right. 

EzTon  in  pleadingBw— An  error  must  actually  prejudice  tbe  de- 
fendantr~44  Cal.  642;  see  49  id.  890.  A  failure  to  read  the  indictment, 
and  to  state  defendant's  plea,  is  not  a  fatal  erroi^-M  Cal.  494.  Tecl» 
nical  erron  or  defects  are  disregarded  on  appeals-^  CaL  4M. 


1 
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CHAPTER  Xn. 

DIBPOBAL  OF  PROPEBTT  STOLBK  OB  BMBBZZLED. 

1 1407.  PMce  officer  must  hold  property  subject  to  the  order  of  ma0> 

Ifltrftte. 

S  1408.  Order  for  its  deliyery  to  owner. 

S  1409.  Haglstrate  must  deliver  It  to  owner. 

S  1410.  Court  In  which  trial  is  had  may  order  its  delivery. 

S  1411.  Delivered  to  county  treasurer  if  not  claimed  in  six  months. 

{  1412.  Receipt  for  money,  etc.,  taken  from  person  arrested. 

S  141S.  Record  of  property  alleged  to  be  stolen. 

1407.  When  property,  alleged  to  have  been  stolen  or 
embezzled,  comes  into  the  custody  of  a  peace  officer,  he 
mnst  hold  it  subject  to  the  order  of  the  magistrate  author- 
ized by  the  next  section  to  direct  the  disposal  thereof. 

1408.  On  satisfactory  proof  of  the  ownership  of  the 
property,  the  magistrate  before  whom  the  information  is 
laid,  or  who  examines  the  charge  against  the  person  ac- 
cused of  stealing  or  embezzling  it,  must  order  it  to  be 
delivered  to  the  owner,  on  his  paying  the  necessary 
expenses  incurred  in  its  preservation,  to  be  certified  by  the 
magistrate.  The  order  entitles  the  owner  to  demand  and 
receive  the  property. 

1409.  If  property  stolen  or  embezzled  comes  into  cus- 
tody of  the  magistrate,  it  must  be  delivered  to  the  owner 
on  satisfactory  proof  of  his  title,  and  on  his  paying  the 
necessary  expenses  incurred  in  its  preservation,  to  be 
certified  by  the  magistrate. 

1410.  If  the  property  stolen  or  embezzled  has  not  been 
delivered  to  the  owner,  the  court  before  which  a  trial  is 
had  for  stealing  or  embezzling  it  may,  on  proof  of  his  title, 
order  it  to  be  restored  to  the  owner. 

1411.  If  the  property  stolen  or  embezzled  is  not  claimed 
by  the  owner  before  the  expiration  of  six  months  from 


663  DISFOSAL  OF  PROPBBTY  STOLEN.     §§  1412-13 

the  comriction  of  a  person  for  stealing  or  embezzling  it, 
the  magistrate  or  other  officer  having  it  in  custody  must, 
on  the  payment  of  the  necessary  expenses  incurred  in  its 
preservation,  deliver  it  to  the  county  treasurer,  by  whom 
it  must  be  sold  and  the  proceeds  paid  into  the  county 
treasury. 

1412.  When  money  or  other  property  is  taken  from  a 
defendant,  arrested  upon  a  charge  of  a  public  offense,  the 
officer  taking  it  must  at  the  time  give  duplicate  receipts 
therefor,  specifying  particularly  the  amount  of  money 
or  the  kind  of  property  taken;  one  of  which  receipts  he 
must  deliver  to  the  defendant  and  the  other  of  which  he 
must  forthwith  file  with  the  clerk  of  the  court  to  which 
the  depositions  and  statement  are  to  be  sent.  When 
such  property  is  taken  by  a  police  officer  of  any  incorpo- 
rated city  or  town,  he  must  deliver  one  of  the  receipts  to 
the  defendant,  and  one,  with  the  property,  at  once  to  the 
clerk  or  other  person  in  charge  of  the  police  office  in  such 
city  or  town. 

1413.  The  clerk  in,  or  person  having  chaige  of,  the 
police  office  in  any  incorporated  city  or  town,  must  enter 
in  a  suitable  book  a  description  of  every  article  of  prop- 
erty alleged  to  be  stolen  or  embezzled,  and  brought  into 
the  office  or  taken  from  the  person  of  a  prisoner,  and 
must  attach  a  number  to  each  artide,  and  make  a  corre- 
sponding entry  thereof. 


CHAPTER  :itTTT 
BEPBtBTBS,  COkOIUTATtOHS,  AKI>  TAHDOHS. 

I  UIT.  OKittttKa  mar  gruit  reprlsveg,  eomnrotatlDna,  uul  p>ri 

I  Ulfl.  HU  power  In  topect  to  eoiiTlctlDTis  for  tmaoD. 

I  UU.  To  ffiUmniuilcaM  (o  Ui«  LegtUsMie  nprtavu,  i 

■Dd  pardons. 

1 1(20.  Baport  of  cue.  how  and  from  whom  leqolced. 

t  lUl.  Notice  to  dinrlct  anaiuey  of  application  tor  patdoo. 

t  im.  PnbUcatloa  ot  noUco. 


143.7.  The  governor  hoB  poner  to  grant  Teprievea, 
commatations,  and  pctidons  after  conviction,  foT  all  of- 
feuseB,  except  tisaaon  and  cases  of  Impeachment,  upon 
such  conditions  and  -with  sacli  lestriotions  and  limitations 
aabeniay  think  proper,  sntiject  to  tlie  regulations  pro- 
vided in  this  chapter. 

FatdonlnB  power.— Tbe  pardoning  power,  whMber  exerolied  on- 
der  the  Fedkal  oi  Stale  ConstltntlaD,  Is  the  »me  in  lis  natore  and 
•Xect  as  thai  eiercUed  by  the  repreaeiilalivei  of  the  ""!'"■'■  crown 
In  uita«iiuiti7  In  the  colonial  time*-«0aL4».  See  ndTOoDit.  ait. 
d.lt  CoD»t.)tf  CM.  art.  tU.  1 1.  AiTapntoMt  act  <Mt  grata 


, ^wtatkO*. , ,.™., 

1"  pardon  "mnat  be  lunialniei]  with  retemnvto  Its  nwaoliw  at 

the  tAna  ofUie  adoptlen  ol  ths  ConMitatloD-T  Feten,  IfSl  a  naL»; 
S  Peters,  ^at;  S  Id.  K;  17  How.  (se;  IS  Id.  IK;  I  Abb.  uTs.  115;  2  Id. 
IM.    It  i>  construed  like  a  grenc  most  favorsblr  to  the  gnuiiee— 1» 

pardoiis'kiiawii  to  me  l&w  as  mcb,  either  geaeiai,  special,  conditional, 


HlB  power  to  repriere  does  not  depend  on  his  constttuHooal  powei 
to  pardon,  the  dealGuatloDot  the  Umo  tor  oxecnUonhMnr  no  pwt  el 
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141&.  He  may  Boapend  the  execation  of  tbe  aontence, 
upon  a  couTictloD  for  treason,  until  the  case  can  be 
reported  to  the  I^egislattire  at  its  uelt  meeting,  when  flie 
Legislatuie  may  either  pardon,  direst  the  execution  of 
the  sentence,  or  grant  a  fuxtber  reprieve;  provided,  that 
neither  the  goremoinoF  the  Legislature  sli all  have  power 
to  grant  pardons  or  commutations  of  sentence  in  any  case 
where  the  convict  has  been  twice  convicted  of  felony, 
after  tbe  first  day  of  January,  eighteen  hundred  and  eighty, 
unless  upon  the  written  reoomiaendation  of  a  majority  of 
the  judges  of  the  Supreme  Court,  [In  effect  February 
18tb,  1880,] 

1419.  He  must,  at  tbe  beginning  of  every  session, 
commnnicate  to  the  Legislature  each  case  of  reprieve, 
commutation,  or  pardon,  stating  the  name  of  the  con- 
vict, the  crime  of  which  be  was  convicted,  the  sentence 
and  its  date,  and  tbe  date  of  tbe  commntation,  pardon,  or 
reprieve,  and  the  reasons  for  granting  the  same.  [In  ef- 
fect February  18th,  1880.] 

1420.  When  an  application  is  made  to  the  governor 
for  a  pardon,  be  may  require  the  judge  of  the  court  be- 
fore which  the  conviction  was  had,  or  the  district  attor- 
ney by  whom  the  action  was  pcoseouted,  to  furnish  him, 
without  delay,  with  a  statement  of  the  facts  proved  on 

Fan.  G0I1C.-48. 
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the  trial,  and  of  any  other  facts  haying  reference  to  the 
propriety  of  granting  or  refusing  the  pardon. 

1421.  At  least  ten  days  before  the  governor  acts  upon 
an  application  for  pardon,  written  notice  of  the  intention 
to  apply  therefor,  signed  by  the  person  applying,  must  be 
served  upon  the  district  attorney  of  the  county  where 
the  conviction  was  had,  and  proof,  by  affidavit,  of  the 
service  must  be  presented  to  the  governor. 

1422.  Unless  dispensed  with  by  the  governor,  a  copy 
of  the  notice  must  also  be  published  for  thirty  days  from 
the  first  publication,  in  a  paper  in  the  county  in  which  the 
conviction  was  had. 

1423.  The  provisions  of  the  two  preceding  sections  are 
not  applicable— 

1.  When  there  is  imminent  danger  of  the  death  of  the 
person  convicted  or  imprisoned. 

2.  When  the  term  of  imprisonment  of  the  applicant  is 
•within  ten  days  of  its  expiration. 
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TITLE  XI. 

Of  Proceedlnga  in  Justices'  and  Police  Courts 
and  Appeals  to  Superior  Courts. 

Cbap.   L    Fbogesdinos    is    Justices'     aiid    Polxcb 
GouBTS,  §§  1426-61. 
n.    Appbals  to  Supbbiob  Coubts,  §§  1466-701 
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CHAPTER  I. 
PBOCESDINGS  JS  JUSTICES'  AND  POLICE  COUBTS. 

S  1426.  Proceedings  must  be  commenced  by  complaint. 

S  1427.  When  warrant  of  airest  must  issue.   Form  of  wairaiit. 

S  1428.  Minutes*  bow  kept. 

S  1429.  The  plea,  and  how  put  in. 
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S  1432.  Proceedings  on  change  of  venue. 
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S  1434.  Defendant  to  be  present. 

S  1435.  Jury  trial,  how  walveo. 

S  1436.  Challenges. 

S  1437.  Oath  of  lurors. 

S  1438.  Trial,  how  conducted. 
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S  1445.  Proceedings  on  plea  of  guilty,  or  on  conviction. 

S  1446.  Judgment  of  fine  may  direct  imprisonment. 

S  1447.  Defendant,  on  acquittal,  to  be  discharged.   CostiL 

S  1448.  Judgment  i^Inst  prosecutor  for  costs. 

S  1449.  Judgment,  when  to  be  rendered. 

S  1450.  Motion  for  a  new  trial,  or  in  arrest  of  judgment. 

S  1451.  New  trial,  grounds  of. 

§  1452.  Grounds  of  motion  in  arrest  of  Judgment. 

S  1453.  Judgment  to  be  entered  in  the  minutes. 

S  1454.  Dlscliarge  of  defendant  on  Judgment  of  acquittal  or  line 

only. 

%  1455.  Judgment  of  imprisonment,  how  executed. 

§  1456.  Judgment  of  imprisonment  until  fine  is  paid,  how  executed. 

S  1457.  Fines,  disposition  of . 

S  1458.  Defendant  may  be  admitted  to  baiL 

S  1459.  Subpcenas. 

S  1460.  Entitling  affidavits. 

\  1461.  **  Police  Courts  "  defined. 
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1426.  All  proceedings  and  actions  before  a  Justices' 
or  Police  Court,  for  a  public  offense  of  which  such  courts 
have  jurisdiction,  must  be  commenced  by  complaint  un- 
der oath,  setting  forth  the  offense  charged,  with  such  par* 
ticulars  of  time,  place,  person,  and  property,  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of 
the  offense  complained  of,  and  to  answer  the  complaint. 

Proceedings,  how  commenced.— Tbe  addition  "  Jr."  need  not  be 
inserted  lii  a  criminal  complaint^54  Gal.  409;  see  65  Id.  228;  iH  id.  209. 
The  Penal  Code  vorks  the  same  change  in  criminal  actions  which  has 
been  wrought  by  the  Code  of  Civil  Procedure  in  civil  actions— 27  Cal. 
607;  and  see  34  id.  191. 

1427.  If  the  justice  of  the  peace,  or  police  justice,  is 
satisfied  therefrom  that  the  offense  complained  of  has 
been  committed,  he  must  issue  a  warrant  of  arrest,  which 
must  be  substantially  in  the  following  form: 

"  County  of . 

**2%e  People  of  the  State  of  California  to  any  sheriff ^  con* 
stable^  marshal,  or  policeman  in  this  State: 

"  Complaint  upon  oath  having  been  this  day  made  be* 

fore  me ,  (justice  of  the  peace  or  police  justice,  as  the 

case  may  be)  by  C.  D.,  that  the  offense  of  (designating  it 
generally)  has  been  committed,  and  accusing  E.  F.  there- 
of; you  are  therefore  commanded  forthwith  to  arrest  the 
above  named  E.  E.  and  bring  him  before  me  forthwith, 
at  (naming  the  place). 
'>■  "Witness  my  hand  and  seal  at  — ,  this day  of 

,  A.  D.  .  A.  B." 

Warrant— Where  the  Justice  who  Issued  the  warrant  is  absent  or 
unable  to  act»  the  party  arrested  may  be  taken  before  some  other  Jus- 
tice In  the  same  county  for  examination,  etc.— 19  CaL  133.  A  party 
may  be  arrested  without  a  warrant-27  CaL  572. 

i 

ji  1428.    A  docket  must  be  kept  by  the  justice  of  the 

peace,  or  police  justice,  or  by  the  clerk  of  the  courts  held 
by  them,  if  there  is  one,  in  which  must  be  entered  each 
action,  and  the  proceedings  of  the  court  therein. 

See  55  Cal.  228;  19  id.  133. 

1429.  The  defendant  may  make  the  same  plea  as  upon 
an  indictment,  as  provided  in  section  ten  hundred  and 
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sixteen.  His  plea  must  be  oral,  and  entered  in  the  min- 
utes. If  the  defendant  plead  guilty,  the  court  may, 
before  entering  such  plea  or  pronouncing  judgment,  ex- 
amine witnesses  to  ascertain  the  gravity  of  the  offense 
committed;  and  if  it  appear  to  the  court  that  a  higher 
offense  has  been  committed  than  the  offense  charged  in 
the  complaint,  the  court  may  order  the  defendant  to  be 
committed  or  admitted  to  bail,  to  answer  any  indictment 
which  may  be  found  against  him  by  the  grand  jury,  or 
any  information  which  may  be  filed  by  the  district  attor- 
ney. [In  effect  April  9th,  1880.] 
See  ante,  S 1016,  and  note. 

1430.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
parties  waive  a  trial  by  jury,  and  an  adjournment  or 
change  of  venue  is  not  granted,  the  court  must  proceed 
to  try  the  case.    [In  effect  February  25th,  1880.] 

1431.  If  the  action  or  proceeding  is  in  a  Justice's 
Court,  a  change  of  the  place  of  trial  may  be  had  at  any 
time  before  the  trial  commences — 

1.  When  it  appears  from  the  affidavit  of  the  defendant 
that  he  has  reason  to  believe,  and  does  believe,  that  he 
cannot  have  a  fair  and  impartial  trial  before  the  justice 
about  to  try  the  case,  by  reason  of  the  prejudice  or  bias 
of  SUC&  justice,  the  cause  must  be  transferred  to  another 
justice  of  the  same  or  an  adjoining  township. 

2.  When  it  appears  from  affidavits  that  the  defendant 

cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 

prejudice  of  the  citizens  of  the  township,  the  cause  must 

be  transferred  to  a  justice  of  the  township  where  the 

same  prejudice  does  not  exist. 

JSubd.  1.— See  18  Cal.  180;  24  id.  31;  28  id.  490;  ante,  SS  1038  and  1034, 
and  notes. 

Subd.  2.  Sufficiency  of  affidavits— see  1  CaL  403;  id.  879;  21  id.  261: 
28  id.  490;  ante,  SS  1033  and  1034,  and  notes. 

1432.  When  a  change  of  the  place  of  trial  is  ordered, 
the  justice  must  transmit  to  the  justice  before  whom  the 
trial  is  to  be  had  all  the  original  papers  in  the  cause,  with 
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a  certified  copy  of  the  minutes  of  his  proceedings;  and 
upon  receipt  thereof,  the  justice  to  whom  they  are  deliv- 
ered must  proceed  with  the  trial  in  the  same  manner  as 
if  the  proceeding  or  action  had  been  originally  com- 
menced in  his  court. 

1433.  Before  the  commencement  of  a  trial  in  any  of 
the  courts  mentioned  in  this  chapter,  either  party  may, 
upon  good  cause  shown,  have  a  reasonable  postponement 
thereof. 

See  ante,  %  1052,  note. 

1434.  The  defendant  must  be  personally  present  be- 
fore the  trial  can  proceed. 

Fresenoe  of  defendant.— The  plea  of  "  not  guUty  "  may  be  entered 
in  the  atoence  of  defendant--4  Cal.  238;  see  ante,  §  1052. 

1435.  A  trial  by  jury  may  be  waived  by  the  consent 
of  both  parties  expressed  in  open  court  and  entered  in 
the  docket.  The  formation  of  the  jury  is  provided  for 
in  chapter  one,  title  three,  part  one,  of  the  Code  of  Civil 
Procedure.    [In  effect  February  26th,  1880.] 

1436.  The  same  challenges  may  be  taken  by  either 
party  to  the  panel  of  jurors,  or  to  any  individual  juror, 
as  on  the  trial  of  an  indictment  for  a  misdemeanor;  but 

the  challenge  must  in  all  cases  be  tried  by  the  court. 

Challenges.— See  ante,  §§  1078-85:  grounds  of  challenge— see  ante, 
S§  1068-68. 

1437.  The  court  must  administer  to  the  jury  tho  fol- 
lowing oath:  •*  You  do  swear  that  you  will  well  and  truly 
try  this  issue  between  the  People  of  the  State  of  Califor- 
nia and  A.  B.,  the  defendant,  and  a  true  verdict  render 
according  to  the  evidence." 

143  8.  After  the  jury  are  sworn,  they  must  sit  together 
and  hear  the  proofs  and  allegations  of  the  parties,  which 
must  be  delivered  in  public,  and  in  the  presence  of  the 
defendant. 

1439.  The  court  must  decide  all  questions  of  law 
which  may  arise  in  the  course  of  the  trial,  but  can  give 
no  charge  with  respect  to  matters  of  fact. 

See  ante,  SS  1124-27. 
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1440.  After  hearing  the  proofs  and  allegations,  the 
jury  may  decide  in  court,  or  may  retire  for  consideration. 
If  they  do  not  immediately  agree,  an  officer  must  be 
sworn  to  the  following  e£fect:  "You  do  swear  that  you 
will  keep  this  jury  together  in  some  quiet  and  convenient 
place ;  that  you  will  not  permit  any  person  to  speak  to 
them,  nor  speak  to  them  yourself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a 
verdict;  and  that  you  will  return  them  into  court  when 
they  have  so  agreed,  or  when  ordered  by  the  court." 

See  ante,  S  1128. 

1441.  The  verdict  of  the  jury  must  in  all  cases  be  gen-* 
eral.  When  the  jury  have  agreed  on  their  verdict,  they 
must  deliver  it  publicly  to  the  court,  who  must  enter,  or 
cause  it  to  be  entered,  in  the  minutes. 

Bee  ante,  i  1151. 

1442.  When  several  defendants  are  tried  together,  if 
the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may 
render  a  verdict  as  to  those  in  regard  to  whom  they  do 
agree,  on  which  a  judgment  must  be  entered  accordingly, 
and  the  case  as  to  the  rest  may  be  tried  by  another  jury. 

See  ante,  S  1160. 

1443.  The  jury  cannot  be  discharged  after  the  cause  is 
submitted  to  them,  until  they  have  agreed  upon  and  ren- 
dered their  verdict,  unless  for  good  cause  the  court  sooner 
discharges  them. 

See  anu,  SS 1139, 1140. 

1444.  If  the  jury  is  discharged,  as  provided  in  the  last 
section,  the  court  may  proceed  again  to  the  trial,  in  the 
same  manner  as  upon  the  first  trial,  and  so  on,  until  a 
verdict  is  rendered. 

See  ante,  S  IKl* 

1445.  When  the  defendant  pleads  guilty,  or  is  con- 
victed, either  by  the  court  or  by  a  jury,  the  court  must 
render  judgment  thereon  of  fine  or  imprisonment,  or  both, 
as  the  case  may  be.  [Approved  March  dOth,  in  effect  July 
Ist,  1874.] 
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1446.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satis* 
fied,  in  the  proportion  of  one  day's  imprisonment  for 
every  dollar  of  the  fine.    [Approved  March  7th,  1874.] 

1447.  When  the  defendant  is  acquitted,  either  by  the 
court  or  by  the  jury,  he  must  be  immediately  discharfsfed; 
and  if  the  court  certify  in  the  minutes  that  the  prosecu- 
tion was  malicious  or  without  probable  cause,  it  may 
order  the  prosecutor  to  pay  the  costs  of  the  action,  or  to 
give  satisfactory  security  by  a  written  undertaking,  with 
one  or  more  sureties,  to  pay  the  same  within  thirty  days 
after  the  trial. 

1448.  If  the  prosecutor  does  not  pay  the  costs,  or  give 
security  therefor,  the  court  may  enter  judgment  against 
him  for  the  amount  thereof,  which  may  be  enforced  in  all 
respects  in  the  same  manner  as  a  judgment  rendered  in  a 
civil  action. 

1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant,  on  a  plea  of  a  former  convic- 
tion or  acquittal,  the  court  must  appoint  a  time  for  ren- 
dering judgment,  which  must  not  be  more  than  two  days 
nor  less  than  six  hours  after  the  verdict  is  rendered,  un- 
less the  defendant  waive  the  postponement.  If  post- 
poned, the  court  may  hold  the  defendant  to  bail  to  appear 
for  judgment.  [Approved  March  dOth,  in  effect  July  1st, 
1874.] 

1450.  At  any  time  before  judgment,  defendant  may 
move  for  a  new  trial  or  in  arrest  of  judgment. 

See  ante,  8 1182. 

1451.  A  new  trial  may  be  granted  in  the  following 
cases: 

1.  When  the  trial  has  been  had  in  the  absence  of  the 
defendant,  tmless  he  voluntarily  absent  himself,  with 
full  knowledge  that  a  trial  is  being  had. 

2.  When  the  jury  has  received  any  evidence  out  of 
court. 
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3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  having  retired  to  deliberate  upon  their  ver- 
dict, or  been  guilty  of  any  misconduct  tending  to  prevent 
A  fair  and  due  consideration  of  the  case. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors. 

fi.  When  there  has  been  error  in  the  decision  of  the 
court,  given  on  any  question  of  law  arising  during  the 
course  of  the  triaL 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial;  but 
when  a  motion  for  a  new  trial  is  made  upon  this  ground, 
the  defendant  must  produce  at  the  hearing  the  affidavits 
of  the  witnesses  by  whom  such  newly-discovered  evidence 
is  expected  to  be  given. 

See  ante,  SS 1179-62. 

1452.  The  motion  in  arrest  of  judgment  may  be  found- 
ed on  any  substantial  defect  in  the  complaint,  and  the  ef- 
fect of  an  arrest  of  judgment  is  to  place  the  defendant  in 
the  same  situation  in  which  he  was  before  the  trial  was 

had. 

A  motion  Is  an  application  for  an  order  made  tfiva  voce  to  a  conrt 
or  Judge,  and  making  out  and  filing  a  written  application  is  not  suf- 
ficient. The  attention  of  the  court  must  be  cailed  to  it,  and  the  court 
moved  to  grant  it-41  Cal.  650. 

1453.  If  the  judgment  is  not  arrested,  or  a  new  trial 
granted,  judgment  must  be  pronounced  at  the  time  ap- 
pointed, and  entered  in  the  minutes  of  the  court. 

1454.  If  judgment  of  acquittal  is  given,  or  judgment 
imxK)sing  a  fine  only,  without  imprisonment  for  non-pay- 
ment, and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given. 

1455.  When  a  judgment  of  imprisonment  is  entered,  a 
certified  copy  thereof  must  be  delivered  to  the  sheriff 
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marshal}  or  other  officer,  which  is  a  sufficient  warrant  for 
its  execution. 

1456.  When  a  judgment  is  entered  imposing  a  fine,  or 

ordering  the  defendant  to  be  imprisoned  until  the  fine  is 

paid,  he  must  be  held  in  custody  during  the  time  specified 

in  the  judgment,  unless  the  fine  is  sooner  paid. 

Judgment.— A  judgment  that  defendant  be  fined  three  hundred 
dollars,  and  that  in  default  of  payment  he  be  imprisoned  in  the  county 
fail  not  exceeding  three  hundred  days,  is  a  substantial  compliance 
irith  section  1205  of  this  Code— 54  Gal.  205. 

1457.  Upon  payment  of  the  fine,  the  officer  must  dis- 
charge the  defendant,  if  he  is  not  detained  for  any  other 
legal  cause,  and  apply  the  money  to  the  payment  of  the 
expenses  of  the  prosecution,  and  pay  over  the  residue,  if 
any,  within  ten  days,  to  the  county  or  city  treasurer,  ac- 
cording as  the  offense  is  prosecuted  in  a  justice's  or  police 
court.  If  a  fine  is  imposed,  and  paid  before  commit- 
ment, it  must  be  applied  as  prescribed  in  this  section. 

This  section  and  section  1570,  post,  are  to  be  construed  together— 45 
Cal.  245. 

1458.  The  defendant,  at  any  time  after  his  arrest,  and 
before  conyictioil,  may  be  admitted  to  bail.  The  provis- 
ions of  this  Code  relative  to  bail  are  applicable  to  bail  in 
Justices,  or  Police  Courts. 

See  ante,  $§  822-29, 126&-1317. 

1459.  The  justice  or  judge  of  either  of  the  court? 
mentioned  in  this  chapter  may  issue  subpoenas  for  wit- 
nesses, as  provided  in  section  thirteen  hundred  and 
twenty-six,  and  punish  disobedience  thereof,  as  provided 
in  section  one  thousand  three  hundred  and  thirty-one. 

1460.  The  provisions  of  section  one  thousand  four 
hundred  and  one,  in  respect  to  entitling  affidavits,  are 
applicable  to  proceedings  in  the  courts  mentioned  in  this 
chapter. 

1461.  The  term  "  Police  Courts,"  as  used  in  this  and' 
the  succeeding  chapter,  includes  Police  Judges'  Courts, 
Police  Courts,  and  all  courts  held  by  mayors  or  recorders 
in  incorporated  cities  or  towns. 
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CHAPTER  II 

APPBAL8  TO  SUPEBIOB  COUBTB. 

S  146S.  Appeals,  wben  allowed. 

S  1167.  Appeals,  how  taken,  heard,  and  determined* 

S  1468.  Statement  on  appeal. 

S  1469.  If  new  trial  granted.  In  what  court  had. 

S  1470.  Proceedinss,  if  appeal  is  dismissed  or  Judgment  affirmed. 

1466.  Either  party  may  appeal  to  the  Saperior  Court 
of  the  county  from  a  judgment  of  a  Justice's  or  Police 
Court,  in  like  cases  and  for  like  cause  as  appeals  may  be 
taken  to  the  Supreme  Court.    L^n  effect  April  12th,  1880.] 

See  26  CaL  635. 

1467.  The  appeal  is  taken,  heard,  and  determined  as 
provided  in  title  nine,  part  two,  of  this  Code. 

See  ante,  SS  1235-«5. 

1468.  The  appeal  to  the  Superior  Court  from  the  judg- 
ment of  a  Justice's  or  Police  Court  is  heard  upon  a  state- 
ment of  the  case  settled  by  the  justice  or  police  judge, 
embodying  such  rulings  of  the  court  as  are  excepted  to, 
which  statement  must  be  filed  with  and  settled  by  the 
court  within  ten  days  after  filing  notice  of  appeal.  [In 
effect  April  12th,  188a] 

See  26  CaL  635. 

1469.  If  a  new  trial  is  granted  upon  appeal,  it  must 
be  had  in  the  Superior  Court.   [In  effect  April  12th,  1880.] 

See  26  CaL  635. 

1470.  If  the  appeal  is  dismissed  or  the  judgment 
affirmed,  a  copy  of  the  order  of  dismissal  or  judgment  of 

'affirmance  must  be  remitted  to  the  court  below,  which 

may  proceed  to  enforce  its  sentence. 

Jtirisdiction.— The  Superior  Court  has  jurisdiction  on  habeas  corpus 
to  issue  any  and  all  process  necessary  to  tne  execution  of  its  Judgment, 
as  over  a  person  arrested  on  a  bench- wan  ant  after  olBimance  of 
Judgment-M  CaL  345;  see  Const.  Cal  art.  6, !  6. 
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1473.  Every  person  unlawfully  impzisoned  or  to- 
strained  of  his  liberty,  under  any  pretense  whatever,  may 
prosecute  a  writ  of  haJ>eaB  corpus,  to  inquire  into  the  cause 
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of  such  imprisonment  or  restraint.    [Approved  March 

30th,  in  effect  July  1st,  1874.] 

Who  may  prosecute.— A  prisoner  is  entitled  to  a  writ  of  babeas 
corpiis  as  a  matter  of  right,  except  when  he  is  committed  or  detained 
mideraflnal  jadgment— 16  Barb.  362.  It  may  be  employed  to  effect 
the  release  oi  a  person  to  whom  apardon  has  been  addressed— 8 
Blatchf.  89;  2  Abb.  U.  8.  382;  8  How.  Fr.  478;  2  Parker  Cr.  B.  650.  A 
writ  of  habeas  corpus  od  tettificandui^  may  be  allowed  to  bring  up  a 
prisoner  charged, In  execution  upon  a  ea,  «a.,  to  testify  In  relation  to 
nls  own  application  for  a  discharge  as  an  insolvent— 5  Cowen,  176.  It 
l9  not  the  proper  remedy  for  a  person  imprisoned  on  a  ca,  sa.  Irregu- 
larly issued;  the  remedy  is  by  motion  and  affldaTltr-4  Johns.  317.  see 
Code  of  Civ.  Proc.  SS  83, 84. 

Persons  out  on  bail  are  not  entitled  to  this  writ  directed  to  their 
bail— McCahon,  152.  Whether  the  court  may,  by  a  writ  of  habeas 
corpus  to  the  executive  of^cer  of  another  court,  take  a  prisoner  from 
the  custody  of  the  latter— otfery/— 7  Cush.  285.  It  cannot  be  used  as  a 
writ  of  quo  warranto  to  decide  a  question  of  usurpation  of  office— 3 
Barb.  162.  The  governor  of  a  State  is  not  vested  with  the  power  of 
its  suspension  under  a  Constitution  giving  him  power  to  suppress  in- 
surrection—64  N.  C.  8U2.  The  prerogative  of  suspending  the  writ 
belongs  exclusively  to  Congress— 1  Abo.  U.  S.  212;  21  Ind.  370:  Tanev, 
246;  16  Wis.  359;  and  the  executive  discretion  may  be  inquired  into  m 
eveiy  case  where  the  liberty  of  the  subject  is  Involved— 5  Cal.  238;  see 
Fed.  Const,  art.  1,  §  9,  subd.  2;  Const.  Cal.  art.  1,  S  5. 

Writ,  when  it  lies.— The  writ  of  habeas  corpus  may  be  appealed  to 
for  the  purpose  of  settling  the  question  of  bail,  where  there  Is  probable 
cause  agahist  the  party— 52  Ala.  311:  54  Cal.  75;  2  Ashm.  227;  id.  247;  3 
Brev.W;  15Fla,  633;  Dudley, 296;  3  Ind.  293;  11  Leigh,  665;  17  Mass. 
116;  id.  175:  8  Mo.  483;  56 Miss. 39;  80  id.  681;  2  Pittsbritep.  362;  5 Band. 
646;  see  43  Miss.  1.  It  lies  for  redress  under  a  void  sentence— 8  Blatchf. 
89:  18  WaU.  163;  49  Mo.  291:  9  Nev.  43;  60  N.  Y.  559;  3  Mich.  207;  30  Id. 
50*2;  41  Tex.  488;  but  not  where  the  error  lies  simply  in  the  mode  of 
expressing  the  sentence— 26  Int.  Bev.  Bee.  11.  So,  the  averments  of  a 
sentence  of  conviction  cannot  be  disputed  on  a  writ  of  habeas  corpus, 
except  for  fraud,  non-identity,  or  want  of  Jurisdiction— 43  Cal.  455;  49 
Id.  160. 

A  regular  demand  under  the  act  of  Congress,  and  warrant  of  the 
governor  to  surrender  a  fugitive,  cannot  be  inquired  into  on  habeas 
corpus— 4  Har.  (Del.)  573.  'rhe  question  whether  the  Jury  was  prop- 
erly or  legally  discharged  because  of  inability  to  agree  cannot  be 
tried  on  habeas  corpus— 41  Cal.  219.  The  writ  cannot  be  used  by  a 
State  court  for  thepurpose  of  revising  arrests  under  Federal  process 
-21  How.  606;  13  Wall.  897;  1  Abb.  UTs.  140:  37  Ala.  474;  9  Johns.  239; 
11  Mich.  298;  6  Nev.  154;  27  N.  J.  L.  409;  25  Wis.  390;  11  Blatchf.  79. 

1474.  Application  for  the  writ  is  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is  intended, 
or  by  some  person  in  his  behalf,  and  must  specify — 

1.  That  the  person  in  whose  behalf  the  writ  is  applied 
for  is  imprisoned  or  restrained  of  his  liberty,  the  ofiScer 
or  person  by  whom  he  is  so  confined  or  restrained,  and 
the  place  where,  naming  all  the  parties,  if  they  are 
known,  or  describing  them,  if  they  are  not  known. 
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2.  If  the  imprisoxuuent  is  alleged  to  be  illegal,  the  peti- 
tion must  also  state  in  what  the  alleged  illegality  con- 
sists. 

3.  The  petition  must  be  verified  by  the  oath  or  affirm- 
ation of  the  party  making  the  application. 

Application,  how  made.— The  writ  will  not  be  granted  unless  suflL- 
eient  cause  be  shown— 7  Cnsh.  285';  or  if  nugatory— 7  Wheat.  38 :  I  Seiv. 
A  B.  353:  20  Ala.  89;  11  Bush, 628;  26  Pa.  St.  9;  10  Nev.  212;  15  Wis.  179; 
see  18  wall.  163.  An  affidavit  that  affiant  is  unlawfully  detained  wUl 
be  sufficient  to  entitle  him  to  a  writ  of  habeas  corpus  without  other 
allegation— 1  Smedes  A  M.  149.  The  petition  should  state  facts  on 
which  the  charge  of  illegal  restraint  rests— 8  Kan.  99:  10  Ney.  212;  12 
id.  87;  see  1  Smedes  &  M.  149;  1  Cranch  G.  C.  159;  6  Ark.  28;  26  111.  532; 
52  id.  311;  verified  by  affidavit  or  attested  by  witnesses— 18  Abb.  Pr.  8; 
44  Ala.  17;  Dudley,  46;  4  Cranch  G.  G.  75.  The  application  may  be 
made  by  any  relative  or  appropriate  friend— 3  Ben.  442;  3  Hill,  399;  24 
Pick.  227;  10  id.  274;  107  Mass.  154:  42  Iowa,  598;  but  not  a  mere 
Bti'anger— 2  McAr.  683;  1  Gush.  385.  Where  it  appeared  that  the  peti- 
tioner was  in  custody  under  a  commitment  after  a  conviction  for 
felony,  the  writ  was  refused— 40  Tex.  451.  Where  the  petition  shows 
that  the  petitioner,  if  brought  before  the  court,  could  not  be  dis- 
charged, the  writ  will  not  be  granted— 7  Gush.  285. 

The  doctrine  of  res  adjndicata  does  not  apply  to  proceedings  on 
habeas  corpus— 28  CaL  247;  2  id.  424.  The  decision  of  one  court  or 
judge  refusing  to  discharge  on  habeas  corpus  is  not  a  bar  to  another 
application  before  another  court  or  judge— 28  GaL  247. 

By  whom  issned.— The  judiciary  have  jurisdiction  to  investigate 
cases  where  a  party  is  arrested  as  a  fugitive  from  justice  from  other 
States— 5  Gal.  238 ;  see  postt  $  1548.  State  courts  and  judges  have  no  au- 
thority to  release  a  prisoner  on  habeas  corpus,  when  he  is  in  the  cus< 
tody  of  the  authorities  of  the  United  States,  pursuant  to  a  judgment 
by  a  Federal  tribunal  having  jurisdiction— 49  Gal.  162;  21  How.  523.  A 
State  court  will  not  intervene  in  extradition  cases  when  the  demandant 
Is  a  foreign  sovereign-^  N.  Y.  110;  50  N.  Y.  321;  45  How.  Fr.296;  id. 
301;  10Serg.&B.lB. 

To  deprive  State  courts  ofjurisdlction  on  habeas  corpus  within 
State  territory  ceded  to  the  united  States,  such  jurisdiction  must 
have  been  expressly  surrendered  by  the  State— 7  Gowen.  471.   Where  a 

Serson  is  unlawfufly  held  under  a  judgment  of  a  Federal  court,  the 
tate  court  will  examine  the  record,  and  upon  ascertaining  the  fact 
will  discharge  him- 18  Wall.  163 ;  but  a  State  court  will  not  grant  a  writ 
of  habeas  corpus  to  a  person  committed  under  an  act  of  Congress— 
Charlt.  142. 

When  the  inquiry  inyolves  a  question  of  conflict  between  State  and 
Federal  process,  counsel  have  no  right  to  appear  in  defense  of  the 
State  process,  without  being  duly  autoorlzed  to  do  so— 2  Wall,  Jr.  521. 
The  writ  should  not  issue  to  run  out  of  the  county,  unless  for  good 
cause  shown- 11  Gal.  222.  The  allowance  of  the  writ  in  term-time  is 
not  obligatory,  but  rests  in  the  sound  legal  discretion  of  the  court,  but 
its  allowance  may  be  obligatory  upon  the  judges  in  their  Individual 
capacity— 11  Gal.  222;  and  If  local  fudges  refuse  to  act,  resort  may  be 
had  to  officers  out  of  the  county— id.  The  statement  in  the  indict- 
ment of  some  offense  known  to  the  law,  Is  essential  to  the  jurisdiction 
ofthe  court,  and  Is,  inerefore,  a  fact  to  be  inquired  into— 22  Gal.  178. 
Where  acourt  of  competent  jurisdiction  refuses  to  dischargeon  habeas 
corpus,  a  court  of  concurrent  jurisdiction  may  decline  to  issue  the  writ 
ui  tue  same  case,  unless  there  be  an  allegation  of  new  ftets-^  Binn. 
«V4;  see  43  Tejc.  579. 
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1475.  The  writ  of  habeas  corpus  may  be  granted— 

1.  By  the  Supreme  Court,  or  any  justice  thereof,  upon 
petition  by  or  on  behalf  of  any  person  restrained  of  his 
liberty  in  this  State.  When  so  issued  it  may  be  made 
returnable  before  the  court,  or  any  justice  thereof,  or 
before  any  Superior  Court,  or  any  judge  thereof. 

2.  By  the  Superior  Courts,  or  a  judge  thereof,  upon  peti- 
tion by  or  on  behalf  of  any  person  restrained  of  his  liberty, 
in  their  respective  counties.  [In  effect  February  18th, 
1880.] 

1476.  Any  court  or  judge  authorized  to  grant  the 
writ,  to  whom  a  petition  therefor  is  presented,  must,  if  it 
appear  that  the  writ  ought  to  issue,  grant  the  same  with- 
out delay. 

1477.  The  writ  must  be  directed  to  the  person  having 
custody  of  or  restraining  the  person  on  whose  behalf 
the  application  is  made,  and  must  command  him  to  have 
the  body  of  such  person  before  the  court  or  judge  before 
whom  the  writ  is  returnable,  at  a  time  and  place  therein 
specified. 

1478.  If  the  writ  is  directed  to  the  sheriff  or  other 
ministerial  officer  of  the  court  out  of  which  it  issues,  it 
must  be  delivered  by  the  clerk  to  such  officer  without 
delay,  as  other  writs  are  delivered  for  service.  If  it  is 
directed  to  any  other  person,  it  must  be  delivered  to  the 
sheriff,  and  be  by  him  sorved  upon  such  person  by  deliv- 
ering the  same  to  him  without  delay.  If  the  person  to 
whom  the  writ  is  directed  cannot  be  found,  or  refuses 
admittance  to  the  officer  or  person  serving  or  delivering 
Buch  writ,  it  maybe  served  or  delivered  by  leaving  it 
at  the  residence  of  the  person  to  whom  it  is  directed,  or 
by  affixing  it  to  some  conspicuous  place  on  the  outside 
either  of  his  dwelling-house  or  of  the  place  where  the 
party  is  confined  or  under  restraint. 

How  serred.— The  writ  must  be  directed  to  the  person  having  cos- 
tody— 7  Ind.  611;  3  Wis.  1;  38  How.  Pr.  403;  on  whom  It  is  to  be  served 
pezsoDAlly— 2  South.  M5;  unless  service  Is  waived  by  acceptance,  ezp 
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press  or  Implied—^  HI.  390;  and  due  notice  to  be  given  to  the  prose- 
cuting officer  hayiiurjurlsdlction  of  the  offense— 3  McLean,  121;  3  Ind. 
293;  14  Weud.  48.  Where  the  writ  was  Issued  In  open  court,  and  read 
to  the  relator,  who  was  present  with  and  had  the  custody  of  tbepris- 
ener,  his  failure  to  ask  for  the  writ  for  the  purpose  of  making  his  re- 
turn, was  au  acceptance  of  service  and  waiver  of  its  delivery  to  him— 
—60  m.  390.  Where  a  person  iu  prison  under  sentence  is  needed  for 
trial  on  another  charge,  the  writ  should  be  issued,  directed  to  the 
keeper  of  the  prison,  stating  the  object  for  which  he  is  wanted,  and 
commanding  the  keeper  to  produce  nim  in  court— 38  Conn.  126. 

1479.  If  the  person  to  whom  the  writ  is  directed  re- 
fuses, after  service,  to  obey  the  same,  the  court  or  judge, 
upon  affidavit,  must  issue  an  attachment  against  such 
person,  directed  to  the  sheriff  or  coroner,  commanding 
him  forthwith  to  apprehend  such  person,  and  bring  him 
immediately  before  such  court  or  judge;  and  upon  being 
8o  brought,  he  must  be  committed  to  the  jail  of  the  county 
until  he  makes  due  return  to  such  writ,  or  is  otherwise 

legally  discharged. 

Disobedience  of  writ.— Where  there  Is  a  delay  in  obedience  to  the 
writ,  an  attachment  will  be  granted  to  enforce  ooedience  onproof  of 
service  of  the  writ-2  Cliff.  89;  60  111.  390;  18  Johns.  152;  64  N.  07802;  id. 
816;  59  Fa.  St.  425;  2  South,  545. 

1480.  The  person  upon  whom  the  writ  is  served  must 
state  in  his  return,  plainly  and  unequivocally. 

1.  Whether  he  has  or  has  not  the  party  in  his  custody, 
or  under  his  power  or  restraint. 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under 
his  restraint,  he  must  state  the  authority  and  cause  of 
such  imprisonment  or  restraint. 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  war- 
rant, or  other  written  authority,  a  copy  thereof  must  be 
annexed  to  the  return,  and  the  original  produced  and  ex- 
hibited to  the  court  or  judge  on  the  hearing  of  such  re- 
turn. 

4.  If  the  person  upon  whom  the  Writ  is  served  had  the 
party  in  his  power  or  custody,  or  under  his  restraint,  at 
any  time  prior  or  subsequent  to  the  date  of  the  writ  of 
habeas  corpus,  but  has  transferred  such  custody  or  re- 
straint to  another,  the  return  must  state  particularly  to 
whom,  at  what  time  and  place,  for  what  cause,  and  by 
\ehat  authority,  such  transfer  took  place. 
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5.  The  return  must  be  signed  by  the  person  making  the 
same,  and,  except  when  such  person  is  a  sworn  public 
officer,  and  makes  such  return  in  his  official  capacity,  it 
must  be  verified  by  his  oath. 

Return  of  writ.— The  sickness  of  the  party  must  be  specially  re- 
turned and  verified  by  the  affidavit  of  a  medical  attendant  or  nurse— 2 
Tyler,  209.  A  copy  of  the  commitment,  if  not  filed  with  the  petition, 
must  be  produced— 2  Mass.  549.  The  cause  of  detention  must  be  re- 
turned—12  Wis.  52;  and  facts  Justifying  it  must  be  set  forth— 4  Johns. 
317 ;  2  Maule  &  S.  226.  The  material  facts  of  the  retm-n  which  are  not 
denied  by  the  prisoner  must  be  taken  as  true— 1  Park.  Cr.  B.  129. 


A  rule  to  appear  upon  a  habeas  corpus  cannot  be  taken  before  the 

'it  be  actually 
L  of  the  prl 

la  - 
oneTand,  If  obtained,  will  quash  the  writ— 28  CaL  247. 


return  day,  though  the  writ  be  actually  returned  before  that  time— 6 
Cowen,  391.  If  the  warden  of  the  prison  has  not  a  certified  copy  of  the 
judgment,  the  court  or  judge  will  give  a  reasonable  time  to  procure 


1481.  The  person  to  whom  the  writ  is  directed,  if  it  is 
served,  must  bring  the  body  of  the  party  in  his  custody  or 
under  his  restraint,  according  to  the  command  of  the  writ, 
except  in  the  cases  specified  in  the  next  section. 

1482.  When,  from  sickness  or  infirmity  of  the  person 
directed  to  be  produced,  he  cannot,  without  danger,  be 
brought  before  the  court  or  judge,  the  person  in  whose 
custody  or  power  he  is  may  state  that  fact  in  his  return  to 
the  writ,  verifying  the  same  by  affidavit.  If  the  court  or 
judge  is  satisfied  of  the  truth  of  such  return,  and  the 
return  to  the  writ  is  otherwise  sufficient,  the  court  or 
judge  may  proceed  to  decide  on  such  return  and  to  dispose 
of  the  matter  as  if  such  party  had  been  produced  on  the 
writ,  or  the  hearing  thereof  may  be  adjourned  until  such 
party  can  be  produced. 

Non-production  of  body.— The  excuse  for  non>prodnction  of  the 
body  must  be  direct  and  not  evasive;  as,  tliat  the  party  has  not  the 

Serson  in  his  possession,  custody,  or  power— 5  Cranch  C.  G.  622;  10 
ohns.  328;  and  when  it  is  ezplicltand  is  not  impugned,  the  writ  should 
be  quashed— 1  Brewst.  541;  3  id.  565;  see  McCauou,  152. 

1483.  The  court  or  judge  before  whom  the  writ  is 
returned  must,  immediately  after  the  return,  proceed  to 
hear  and  examine  the  return,  and  such  other  matters  as 
may  be  properly  submitted  to  their  hearing  and  consider- 
ation. 

Hearing  on  return.— Where  a  court  of  record  has  Jurisdiction,  its 
action  cannot  be  reviewed  on  habeas  corpus,  no  matter  how  gross  may 
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for  omitting  to  inquire  into  the  legality  of  his  detention— 1  Sand.  701. 
The  only  inqniry  is,  whether  the  warrant  on  which  he  is  arrested  re- 
cites that  he  has  been  demanded  by  the  executive  of  the  State  from 
which  he  is  charged  to  have  fled,  and  that  a  copy  of  the  indictment, 
or  an  affidavit  charging  liim  with  having  committed  crime,  certified  as 
authentic,  has  been  presented— 9  Wena.  212. 

Where  the  return  states  that  the  prisoner  is  detained  by  virtue  of 
process,  the  validity  and  existence  of  the  process  are  the  only  facts 
which  can  be  investigated.  The  sufficiency  of  the  evidence  on  which 
it  issued  cannot  be  inquired  into— 4  Barb.  '61.  Formerly  the  Supreme 
Court  could  exercise  its  appellate  jurisdiction  by  means  of  the  writ— 
1  Cal.  143;  in  cases  of  contempt  as  well  as  others— 7  id.  181 :  but  under 
the  Constitution  as  amended,  the  jurisdiction  is  original— 23  id.  26. 
On  hearing  of  the  writ,  the  constitutionality  of  the  law  authorizing 
the  arrest  will  not  be  considered— 47  Mo.  164. 

1484.  The  party  brought  before  the  court  or  judge,  on 
the  return  of  the  writ,  may  deny  or  controvert  any  of  the 
material  facts  or  matters  set  forth  in  the  return,  or  except 
to  the  sufficiency  thereof,  or  allege  any  fact  to  show  either 
that  his  imprisonment  or  detention  is  unlawful,  or  that  he 
is  entitled  to  his  discharge.  The  court  or  judge  must 
thereupon  proceed  in  a  summary  way  to  hear  such  proof 
as  may  be  produced  against  such  imprisonment  or  deten- 
tion, or  in  favor  of  the  same,  and  to  dispose  of  such  party 
as  the  justice  of  the  case  may  require,  and  have  full 
power  and  authority  to  require  and  compel  the  attendance 
of  witnesses,  by  process  of  subpoena  and  attachment,  and 
to  do  and  perform  all  other  acts  and  things  necessary  to 
a  full  and  fair  hearing  and  determination  of  the  case. 

1485.  If  no  legal  cause  is  shown  for  such  imprison- 
ment or  restraint,  or  for  the  continuation  thereof,  such 
court  or  judge  must  discharge  such  party  from  the  cus- 
tody or  restraint  under  which  he  is  held. 

Discharge  of  party.— If  the  arrest  be  on  void  process,  the  relator 
should  be  discharged— 3  Binn.  3d;  1  Dudley,  295;  2  Ya.  Cas.  504;  as 
where  the  wan^ants  had  no  seal— 2  Cranch,  612;  36  Me.  366;  2  B.  1. 436: 
3  Yerg.  392.  Where  a  prisoner  shows  that  he  is  held  imder  a  judgment 
of  a  Federal  court,  made  without  authority  of  law,  the  Supreme  Court 
of  the  United  States  will,  on  habeas  corpus,  look  into  the  record  to 
ascertain  tliat  fact,  and  if  found  to  be  so,  will  discharge  the  prisoner— 
18  Wall.  163;  43  Cal.  455;  46  id.  112;  9  Xev.  43;  49  Mo.  291. 

Where  a  prisoner  is  brought  before  a  judge,  he  may  inquire  into 
the  jurisdiction  of  the  tribunal  by  which  he  was  committed,  and  if  he 
can  show  it  had  no  jurisdiction,  he  is  entitled  to  his  discharge— 61 
Barb.  61». 

Where  it  appears  from  the  return  of  the  writ  that  the  prisoner  is 
Inxjustody  under  process  of  any  State  court,  judge,  or  officer  thereof^ 
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he  sball  be  dlscbarged.  If  it  appears  that  the  court,  Judge,  or  officer 
exceeded  its  Jurisdiction,  or  that  the  warrant  was  Issued  m  a  case  not 
allowed  by  law— 35  Cal.  108.  He  may  proceed  to  inquire  whether  the 
Indictment  charges  any  offense  known  to  the  law,  and  upon  deter- 
mlninff  that  it  does  not,  may  discharge  the  prisoner— 22  CaL  178. 

A  party  committed  for  contempt  may  be  discharged  where  it  ap- 

I»ean  that  the  suit  in  which  the  contempt  occurred  has  abated— 7  Cal. 
75.  When  the  process  is  from  a  sister  State,  and  is  regular,  a  dis- 
charge will  not  be  ffranted.  supposing  the  identity  of  the  party  and 
the  genuineness  of  the  record  be  established— 2  Cal.  59;  5  id.  237:  S 
McLean,  121;  S  Hughes,  263;  56  N.  T.  182:  51  How.  Pr.  422:  43  Tex.  197; 
123  Mass.  324;  9  Wend.  212;  32  N.  J.  L.  141;  4  Har.  (Del.)  572. 

Where  females  are  brought  before  a  court  on  a  return  to  the  writ, 
and  the  person  in  whose  custody  they  are  neither  shows  nor  claims 
any  right  to  detain  them,  they  will  be  discharged— 1  CaL  157. 

Where  there  are  two  grounds  of  detention,  one  good  and  the  other 
iMtd,  the  court  may  discharge  the  prisoner  as  to  the  void  cause,  and 
remand  him  as  to  the  other— 14  Wend.  472.   If  after  discharge  by  one 

Judge  the  relator  be  rearrested,  he  should  be  discharged  byanother 
udge  of  co-ordinate  powers— 2  Brewst.  545;  1  Parker  Cr.  jK.  129;  5 
)inn.304;  43  Tex.  579. 

A  person  committed  upon  an  indictment  for  murder  cannot  be  dis- 
charged upon  habeas  corpus  by  proving  bis  innocence,  but  must  abide 
the  event  of  a  trial— 1  HiU,  377;  5  Parker  Cr.  R.  77.  . 

After  judgment  rerersed  in  the  Supreme  Court,  the  refusal  of  the 
County  Court  to  order  the  prisoner  brought  back  for  a  new  trial  is  no 
ground  for  a  discharge  on  habeas  corpus— 46  Cal .  1 13.  An  order  of  an 
officer  discharging  a  prisoner  from  custody  is  good  untU  reversed,  if 
he  have  no  junsdictlon,  otherwise  the  order  may  be  treated  as  void— 
7  Hill,  301. 

The  reftiBal  of  the  lower  court,  after  the  prisoner  has  been  sen- 
tenced and  sent  to  the  State  prison,  to  order  him  brought  back  to  the 
county  for  new  trial  on  reversal  of  the  Judgment  on  appeal,  is  no 

? round  for  bis  discharge  from  custody  on  nabeas  corpus— 46  Cal.  113. 
he  discharge  of  the  prisoner  is  a  protection  to  the  sheriff  who  had 
him  in  custody,  although  the  dlscnarge  was  erroneously  granted— 3 
Barb.  37.  A  discharge  is  no  bar  to  subsequent  proceedings  for  the 
same  offense— 56  N.  Y.  18J;  1  La.  An.  413;  43  ill.  503;  3  Thomp.  &  C.  1S9; 
1  Hun,  27;  contra,  64  Mo.  205.  An  improper  discharge  of  a  Jury  does 
not  operate  as  an  acquittal— 27  Gal.  294. 

1486.  The  court  or  judge,  if  the  time  during  which 
such  party  may  be  legally  detained  in  custody  has  not 
expired,  must  remand  such  party,  if  it.  appears  that  he  is 
detained  in  custody — 

1.  By  virtue  of  process  Issued  by  any  court  or  judge  of 
the  United  States,  in  a  case  where  such  coiurt  or  judge  has 
exclusive  jurisdiction;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any 
competent  court  of  criminal  jurisdiction,  or  of  any  process 

issued  upon  such  judgment  or  decree. 

When  to  remand  prisoner.— To  authorize  the  remand  of  a  prisoner 
held  ou  au  irregular  commitment,  the  testUuouy  must  be  produced  <mi 
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fhe  retnm  of  the  writ,  or  at  the  hearing.  A  snbsequent  day  is  too  lata 
~1  Sand.  701:  3  Zab.  311.  If  it  appears  that  the  commitment  to  the 
State  prison  is  void,  and,  further,  that  there  is  a  valid  Judgment  ren- 
dered by  a  competent  court  of  which  a  certified  copy  can  be  obtained, 
the  court  or  judge  will  order  the  prisoner  to  be  retained  until  a  certi- 
fied copy  can  be  obtained,  and  if  obtained,  remand  him— 31  GaL  619. 

If  a  probable  canse  of  gnilt  is  shown  at  the  hearing  he  most  be  held 
to  trial,  though  the  ofl^ense  proved  is  not  specifically  that  charged— 2 
Bailey,  2^ ;  4Har.  (Del. )  675 :  (>5  Me.  129 : 9  Ga.  73 : 6  Baud.  678.  Where  the 
offense  charged  is  so  defectively  set  forth  in  the  warrant  of  commit- 
ment that  the  party  cannot  be  held  thereunder,  but  it  appears  he  ought 
not  to  be  discharged,  the  Judge  ought  to  hold  the  party  for  examina- 
tion, and  cause  the  complainants  and  witnesses  to  attend  before  him 
for  that  purpose— 19  Cal.  133. 

1487.  If  it  appears  on  the  return  of  the  writ  that  the 
prisoner  is  in  custody  by  virtue  of  process  from  any  court 
of  this  State,  or  judge  or  ofilcer  thereof,  such  prisoner  may 
be  discharged  in  any  of  the  following  cases,  subject  to  the 
restrictions  of  the  last  section — 

1.  When  the  jurisdiction  of  such  court  or  ofELcer  has 
been  exceeded. 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by 
some  act,  omission,  or  event  which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  a  discharge. 

3.  When  the  process  is  defective  in  some  matter  of 
substance  required  by  law,  rendering  such  process  void. 

4.  When  the  process,  though  proper  in  form,  has  been 
issued  in  a  case  not  allowed  by  law. 

5.  When  the  person  having  the  custody  of  the  prisoner 
is  not  the  person  allowed  by  law  to  detain  him. 

6.  Where  the  process  is  not  authorized  by  any  order, 
judgment,  or  decree  of  any  court,  nor  by  any  provision  of 
law. 

7.  Where  a  party  has  been  committed  on  a  criminal 
charge  without  reasonable  or  probable  cause. 

1488.  If  any  person  is  committed  to  prison,  or  is  in 
custody  of  any  officer  on  any  criminal  charge,  by  virtue  of 
any  warrant  of  commitment  of  a  justice  of  the  peace, 
such  person  must  not  be  discharged  on  the  ground  of  any 
mere  defect  of  form  in  the  warrant  of  commitment. 

Not  discharged  for  formal  defects.— Where  a  party  Is  held  in  ens- 
tody  under  an  order  regular  on  its  face,  he  cannot  be  discharged  oa 
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babeas  corpus  because  of  error;  the  remedy  is  by  appeal— 44  CaL  35;  35 
id.  100;  44  id.  579;  61  id.  376.  Formal  defects  in  process  cannot  be  cor- 
rected by  babeas  corpus.  The  remedy  is  by  motion  to  set  it  aside,  or 
by  certiorari— 3  Barb.  37.  A  prisoner  committed  on  final  process  will 
not  be  discharged  by  reason  of  defects  in  the  Judgment,  unless  it  is  ab- 
solutely Toid— 1  Cal.  9. 

The  court  will  not  discharge  the  prisoner  for  merely  formal  defects, 
or  vauriance,  or  misstatements  of  the  offense— 23  Cal.  247;  4  Cranch  G. 
C.  75;  2  id. 612;  4  Dall.  413;  1  Hill,  154;  4  Har.  (Del.)  575:  19  Johns.  305; 
6  Cowen,  12 ;  1 1  Ne v.  287.  The  omission  of  the  name  of  the  party  in  a 
commitment  to  appear  before  the  grand  jury  is  not  such  a  defect  as 
will  entitle  the  party  to  discharge  on  habeas  corpus— 42  CaL  lb9. 

The  action  of  the  court  on  a  writ  of  habeas  corpus  is  not  reviewable 
on  error- 2  Cal.  424:  10  Gray,  240;  6  Johns.  429;  4 Pen.  &  W.  82;  29  Pa. 
St.  129;  4  GiU.  304;  34  Iowa,  184;  5  Ala.  18;  9  Miss.  690;  1  La.  An.  413; 
44  Tex.  467;  10  Cent.  L.  J.  5;  contra^  6  Johns.  337;  unless  irremediable 
injury  may  be  done— 14  Peters,  540;  18  How.  307;  G  McLean,  360:  and 
see  33  Conn.  321;  31  Md.  329;  36  Ala.  306;  2  Tex.  Ct.  App.  566;  28  HL 
410. 

The  decision  of  an  officer  having  power  to  issue  and  decide  upon  a 
writ  of  habeas  corpus  upon  any  subsequent  application  is  conclusive 
between  the  same  parties  when  the  subject-matter  is  the  same,  and 
there  are  no  new  facts— 1  Parker  Cr.  B.  129;  5  id.  113:  but  a  prior  de- 
cision under  a  previous  writ  is  not  conclusive  where  the  first  decision 
cannot  be  reviewed  by  the  writ  of  error— 6  id.  276. 

1489.  If  it  appears  to  the  court  or  judge,  by  affidavit 
or  otherwisoi  or  upon  the  inspection  of  tlie  process  or 
warrant  of  commitment,  and  such  other  papers  in  the 
proceedings  as  may  be  shown  to  the  court  or  judge,  that 
the  party  is  guilty  of  a  criminal  offense,  or  ought  not  to 
be  discharged,  such  court  or  judge,  although  the  charge  is 
defective  or  unsubstantially  set  forth  in  such  process  or 
warrant  of  commitment,  must  cause  the  complainant  or 
other  necessary  witnesses  to  be  subpoenaed  to  attend  at 
such  time  as  ordered,  to  testify  before  the  court  or  judge; 
and  upon  the  examination  he  may  discharge  such  prisoner, 
let  him  to  bail,  if  the  offense  be  bailable,  or  recommit  him 
to  custody,  as  may  be  just  and  legal. 

Examination  of  case.— When  the  case  does  not  rest  on  the  return, 
the  coiu:tmay  go  into  the  merits— 1  Parker  Cr.  B.  187;  id.  224;  see  30 
N.  J.  L.  274.  The  justice  who  Issued  the  warrant,  and  the  clerk  of 
his  court,  may  be  witnesses  to  prove  on  what  papers  the  warrant  Is- 
sued—3  Zab.  311.  In  a  proceeding  by  babeas  corpus,  in  the  United 
States  District  Court,  the  petitioner  is  a  competent  witness  as  to  a 
question  of  fact— 6  Parker  Cr.  B.  276.  On  a  traverse  to  a  retm-n,  the 
process  by  which  the  prisoner  is  held  being  regular  on  its  face,  the 
burden  or  proof  is  on  the  prisoner— 1  Sand.  701. 

The  prisoner  may  show  the  grounds  of  his  arrest  and  detention, 
by  the  best  testimony  at  hand,  or  which  he  can  procure  with  reason 
able  diligence— 1  Sand.  701;  3  Zab.  311;  and  evidence  o^tunde  is  admis- 
nble— 5  Parker  Cr.  B.  62.   Where  a  person  is  committed  by  the  magis- 
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trate,  additional  evidence  maT  be  submitted  to  show  tbat  the  prisoner 
is  legally  detained— 1  Parker  Cr.  B.  <i56. 

Xt  is  not  competent  to  retry  issues  of  fact,  or  to  review  the  proceed- 
ings of  the  trial— 19  CaL  130.  If  bail  has  been  taken,  and  is  deemed  suf- 
ficient security  for  his  appearance,  the  court  may  permit  it  to  stand; 
if  not,  the  court  may  order  him  into  custody,  either  for  the  purpose 
ofprocurinff  additional  bail  or  for  his  detention  until  trial— 35  Cal.  108. 
Where  it  does  not  appear  to  the  court  that  the  prisoner  is  in  fact 
guilty  of  any  criminal  offense,  heinust  be  dlscharged-49  Cal.  437 :  see 
Mid.  103. 

1490.  When  a  person  is  imprisoned  or  detained  in 
custody  on  any  criminal  charge,  for  want  of  bail>  such 
person  is  entitl^  to  a  writ  of  habeas  corpus  for  the  pur- 
pose of  giving  bail,  upon  averring  that  fact  in  Ms  petition, 
without  alleging  that  he  is  illegally  confined. 

Writ  for  pnrpoBe  of  bail.— Where  application  is  made  to  be  admit- 
ted to  bail  before  indictment,  inquiry  as  to  guilt  or  innocence  must  be 
confined  to  the  proof  on  which  the  commifhient  was  ordered— 1  Hill, 
877 ;  6  Parker  Gr.  jR.  77.  The  Indictment  is  conclusive  as  to  the  amount 
of  bail-19  Gal.  639;  1  Burr.  Trl.  310;  3  Wash.  G.  G.  224;  4  Parker  Gr.  B. 
651:  but  see  84  Ala.  270;  88  111.  497:  20  N.  H.  160;  2  Parker  Gr.  B.  570; 
43  Hiss.  1 ;  25  Tex.  45.  No  appeal  lies  from  an  order  admitting  a  party 
to  bail  on  habeas  corpus— 40  Cal.  627 ;  see  64  id.  103. 

1491.  Any  judge  before  whom  a  person  who  has  been 
committed  on  a  criminal  charge  may  be  brought  on  a  writ 
of  habeas  corpus,  if  the  same  is  baUable,  may  take  an  un- 
dertaking of  bail  from  such  person  as  in  other  cases,  and 
file  the  same  in  the  proper  court. 

See  54  Gal.  103. 

1492.  If  a  party  brought  before  the  court  or  judge  on 
the  return  of  the  writ  is  not  entitled  to  his  discharge,  and 
Is  not  baUed,  where  such  bail  is  allowable,  the  court  or 
judge  must  remand  him  to  custody  or  place  him  under 
the  restraint  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was  is  legally  entitled 
thereto. 

See  64  CaL  103. 

1493.  In  cases  where  any  party  is  held  under  illegal 
restraint  or  custody,  or  any  other  person  is  entitled  to  the 
restraint  or  custody  of  such  party,  the  judge  or  court  may 
order  such  party  to  be  committed  to  the  restraint  or  cus« 
tody  of  such  person  as  is  by  law  entitled  thereto. 

PsK.  Code.— fiO. 
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1494.  Until  judgment  is  given  on  the  return,  the 
court  or  judge  before  whom  any  party  may  be  brought  on 
such  writ  may  commit  him  to  the  custody  of  the  sheriff 
of  the  county,  or  place  him  in  such  care  or  under  such 
custody  as  his  age  or  circimistances  may  require. 

1495.  No  writ  of  habeas  corpus  can  be  disobeyed  for 
defect  of  form,  if  it  sufficiently  appear  therefrom  in  whose 
custody  or  under  whose  restraint  the  party  imprisoned  or 
restrained  is,  the  officer  or  person  detaining  him,  and  the 
court  or  judge  before  whom  he  is  to  be  brought. 

1496.  No  person  who  has  been  discharged  by  tJie  order 
of  the  court  or  judge  upon  habeas  corpus  can  be  again 
imprisoned,  restrained,  or  kept  in  custody  for  the  same 
cause,  except  in  the  following  cases: 

1.  If  he  has  been  discharged  from  custody  on  a  criminal 
charge,  and  is  afterwards  committed  for  the  same  offense, 
by  legal  order  or  process. 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
defect  of  the  process,  warrant,  or  commitment  in  a  crim- 
inal case,  the  prisoner  is  again  arrested  on  sufficient 
proof  and  committed  by  legal  process  for  the  same  of- 
fense. 

1497.  When  it  appears  to  any  court  or  judge,  author- 
ized by  law  to  issue  the  writ  of  habeas  corpus,  that  any 
one  is  illegally  held  in  custody,  confinement,  or  restraint, 
and  that  there  is  reason  to  believe  that  such  person  will 
be  carried  out  of  the  jurisdiction  of  the  court  or  judge 
before  whom  the  application  is  made,  or  will  suffer  some 
irreparable  injury  before  compliance  with  the  writ  of 
habeas  corpus  can  be  enforced,  such  court  or  judge  may 
cause  a  warrant  to  be  issued,  reciting  the  facts,  and  di- 
rected to  the  sheriff,  coroner,  or  constable  of  the  county, 
commanding  such  officer  to  take  such  person  thus  held  in 
custody,  confinement,  or  restraint,  and  forthwith  bring 
him  before  such  court  or  judge,  to  be  dealt  with  accord- 
ing to  law. 
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1498.  The  court  or  judge  may  also  insert  in  such 
"warrant  a  command  for  the  apprehension  of  the  person 
charged  with  such  illegal  detention  and  restraint. 

1499.  The  officer  to  whom  such  warrant  is  delivered 
must  execute  it  by  bringing  the  person  therein  named 
before  the  court  or  judge  who  directed  the  issuing  of  such 
warrant. 

1500.  The  person  alleged  to  have  such  party  under 
illegal  confinement  or  restraint  may  make  return  to  such 
warrant,  as  in  case  of  a  writ  of  habeas  corpus,  and  the 
same  may  be  denied,  and  like  allegations,  proofs,  and 
trial  may  thereupon  be  had  as  upon  a  return  to  a  writ  of 
habeas  corpus. 

1501.  If  such  party  is  held  under  illegal  restraint  or 
custody,  he  must  be  discharged;  and  if  not,  he  must  be 
restored  to  the  care  or  custody  of  the  person  entitled 
thereto. 

1502.  Any  writ  or  process  authorized  by  this  chapter 
may  be  issued  and  served  on  any  day  or  at  any  time. 

1503.  All  writs,  warrants,  process,  and  subpoenas  au- 
thorized by  the  provisions  of  this  chapter  must  be  issued 
by  the  clerk  of  the  court,  and,  except  subpoenas,  must 
be  sealed  with  the  seal  of  such  court,  and  served  and  re- 
turned forthwith,  unless  the  court  or  judge  shall  specify 
a  particular  time  for  any  such  return. 

1504.  All  such  writs  and  process,  when  made  return- 
able before  a  judge,  must  be  returned  before  him  at  the 
county  seat,  and  there  heard  and  determined.  [In  effect 
February  18th,  1880.] 

1505.  If  any  judge,  after  a  proper  application  is  made, 
refuses  to  grant  an  order  for  a  writ  of  habeas  corpus,  or 
if  the  officer  or  person  to  whom  such  writ  may  be  directed 
refuses  obedience  to  the  command  thereof,  he  shall  for- 
feit and  pay  to  the  person  aggrieved  a  sum  not  exceeding 
five  thousand  dollars,  to  be  recovered  by  action  in  any 
court  of  competent  jurisdiction. 
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CHAPTER  n. 

OF  COaONBBS'  INQUBSTS   AND  DUTDBS  OF  COBONSRS. 

S  1510i  Coroner  to  summon  Jury  to  inquire  into  canse  of  deatb. 

S  1511.  Jurors  to  be  sworn. 

S  1512.  Witnesses  to  be  summoned. 

S  1513.  Witnesses  compelled  to  attend. 

S  1514.  Verdict  of  Jury  in  writinsr.  Wbat  to  contain. 

S  1515.  Testimony  in  writing,  and  where  filed. 

S  1516.  Exception. 

S  1517.  Coroner  to  issue  warrant,  when. 

S  1518.  Form  of  warrant. 

S  1519.  How  served. 

1510.  When  a  coroner  is  informed  that  a  person  has 

been  killed,  or  has  committed  suicide,  or  has  suddenly 

died  under  such  circumstances  as  to  afford  a  reasonable 

ground  to  suspect  that  his  death  has  been  occasioned  by 

the  act  of  another  by  criminal  means,  he  must  go  to  the 

place  where  the  body  is,  cause  it  to  be  exhumed  if  it  has 

been  interred,  and  summon  not  less  than  nine  nor  more 

than  fifteen  persons,  qualified  by  law  to  serve  as  jurors, 

to  appear  before  him  forthwith,  at  the  place  where  the 

body  of  deceased  is,  to  inquire  into  the  cause  of  the 

death. 

Inqne8t.->A  coroner  holding  an  inquest,  is  in  the  performance  of 
functions  judicial  in  their  character— 44  Cal.  458.  After  inquisition 
found,  a  second  inquest  cannot  be  held  until  the  first  has  been  vaca> 
ted,  and  a  new  inquiry  ordered  by  the  court— 4  Parker  Gr.  B.  319.  See 
Pol.  Code,  SS  4285, 4290. 

1511.  When  six  or  more  of  the  jurors  attend,  they 
must  be  sworn  by  the  coroner  to  inquire  who  the  person 
was,  and  when,  where,  and  by  what  means,  he  came  to 
his  death,  and  into  the  circumstances  attending  his  death; 
and  to  render  a  true  verdict  thereon,  according  to  the 
evidence  offered  them,  or  arising  from  the  inspection  of 
the  body. 
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1512.  Coroners  may  issue  subpcBnas  for  witnesses, 
returnable  forthwith,  or  at  such  time  and  place  as  they 
may  appoint,  which  may  be  served  by  any  competent 
person.  They  must  summon  and  examine  as  witnesses 
every  person  who,  in  their  opinion,  or  that  of  any  of  the 
jury,  has  any  knowledge  of  the  facts,  and  may  summon  a 
surgeon  or  physician  to  inspect  the  body,  and  give  a  pro- 
fessional opinion  as  to  the  cause  of  the  death. 

1513.  A  witness  served  with  a  subpcsna  may  be  com- 
pelled to  attend  and  testify,  or  punished  by  the  coroner 
for  disobedience,  in  like  manner  as  upon  a  subpoena  issued 
by  a  justice  of  the  peace. 

1514.  After  inspecting  the  body  and  hearing  the  testi- 
mony, the  jury  must  render  their  verdict,  and  certify  the 
same  by  an  inquisition  in  writing,  signed  by  them,  and 
setting  forth  who  the  person  killed  is,  and  when,  where, 
and  by  what  means,  he  came  to  his  death;  and  if  he  was 
killed,  or  his  death  occasioned  by  the  act  of  another,  by 
criminal  means,  who  is  guilty  thereof. 

1515.  The  testimony  of  the  witnesses  examined  be- 
fore the  coroner's  jury  must  be  reduced  to  writing  by  the 
coroner,  or  under  his  direction,  and  forthwith  filed  by 
him,  with  the  inquisition,  in  the  office  of  the  clerk  of  the 
Superior  Court  of  the  county.    [In  effect  April  12th,  1880.] 

1516.  If,  however,  the  person  charged  with  the  com- 
mission of  the  offense  is  arrested  before  the  inquisition 
can  be  filed,  the  coroner  must  deliver  the  same,  with  the 
testimony  taken,  to  the  magistrate  before  whom  such 
person  may  be  brought,  who  must  return  the  same,  with 
the  depositions  and  statement  taken  before  him,  to  the 
office  of  the  clerk  of  the  Superior  Court  of  the  county. 
[In  effect  April  12th,  1880.] 

X517.  If  the  jury  find  that  the  person  was  killed  by 
another,  under  circumstances  not  excusable  or  justifiable 
by  law,  or  that  his  death  was  occasioned  by  the  act  of 
another  by  criminal  means,  and  the  party  committing 


§§  151&-19  DUTIES  OF  COBONEBS.  594 

the  act  is  ascertained  by  the  inqoisition,  and  is  not  in 
custody,  the  coroner  must  issue  a  warrant,  signed  by  him, 
with  his  name  of  office,  into  one  or  more  counties,  as  may 
be  necessary  for  the  arrest  of  the  person  charged. 

1518.  The  coroner's  warrant  must  be  in  substantially 
the  following  form : 

"County  OP . 

"Tlie  People  of  the  State  of  California  to  any  sheriffs  con- 
stable,  marshal,  or  policeman  in  this  State: 

"  An  inquisition  having  been  this  day  found  by  a  cor- 
oner's jury  before  me,  stating  that  A.  B.  has  come  to  his 
death  by  the  act  of  C.  D.,  by  criminal  means,  (or  as  the 
case  may  be,  us  found  by  the  inquisition)  you  are  there- 
fore commanded  forthwith  to  arrest  the  above  named  O. 
I),  and  take  him  before  the  nearest  or  most  accessible 
magistrate  in  this  county. 

"Given  under  my  hand  this  day  of  ,  a.  d. 

eighteen .    E.  F.,  Coroner  of  the  county  of ." 

1519.  The  coroner's  warrant  may  be  served  in  any 
county,  and  the  officer  serving  it  must  proceed  thereon, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  informa- 
tion before  a  magistrate,  except  that  when  served  in  an- 
other county  it  need  not  be  indorsed  by  a  magistrate  of 
that  county. 
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CHAPTEE  in. 

07   8EABCH-WAB&ANTS. 

S  1523.  Search-warrant  defined. 

S  1524.  Upon  what  ground  it  may  Issue. 

S  1525.  It  cannot  he  Issued  hut  upon  prohahle  cause,  etc. 

§  1526.  Magistrates  must  examine,  on  oath,  complaiDaat*  eto. 

S  1527.  Depositions,  what  to  contain. 

S  1528.  When  to  issue  warrant. 

§  1529.  Form  of  warrant. 

§  1530.  By  whom  served. 

S  1531.  Officer  may  hreak  open  door,  etc.,  to  execute  warrant. 

S  1532.  May  hreak  open  door,  etc.,  to  liherate  person  acting  in  his  aid. 

§  1533.  When  warrant  may  he  served  in  the  night. 

S  1534.  Within  what  time  warrant  must  he  executed. 

§  1535.  Officer  to  give  receipt  for  property  taken. 

S  1536.  Property,  how  disposed  of . 

§  1537.  Return  of  warrant  and  hiventory  of  property  taken. 

§  1538.  Copy  of  inventory,  to  whom  delivered. 

S  1539.  Proceedings,  if  grounds  of  warrant  are  controverted. 

S  1540.  Property,  when  to  he  restored. 

S  154L  Depositions,  warrants,  etc.,  to  he  returned  by  magistrate  to 

County  Court. 

§  1542.  Search  of  defendant  in  presence  of  magistrate. 

1523.  A  search-warrant  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  directed  to  a 
peace  officer,  commanding  him  to  search  for  personal 
property,  and  bring  it  before  the  magistrate. 

1524.  It  may  be  issued  upon  either  of  the  following 
grounds : 

1.  When  the  property  was  stolen  or  embezzled;  in 
which  case  it  may  be  taken  on  the  warrant,  from  any 
place  in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it  was  stolen  or  embezzled,  or  from 
any  person  in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committing  a 
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felony;  in  which  case  it  maybe  taken  on  the  warrant 
from  the  place  in  which  it  is  concealed,  or  from  the  pos- 
session of  the  person  by  whom  it  was  used  in  the  com- 
mission of  the  offense,  or  from  any  person  in  whose 
possession  it  may  be. 

3.  When  it  is  in  the  possession  of  any  person  with  the 
intent  to  use  it  as  the  means  of  committing  a  public  of- 
fense, or  in  the  possession  of  another  to  whom  he  may 
have  delivered  it  for  the  purpose  of  concealing  it  or  pre- 
venting its  being  discovered;  in  which  case  it  may  be 
taken  on  the  warrant  from  such  person,  or  from  any  place 
occupied  by  him  or  under  his  control,  or  from  the  posses- 
sion of  the  person  to  whom  he  may  have  so  delivered  it. 

1525.  A  search-warrant  cannot  be  issued  but  upon 
probable  cause,  supported  by  affidavit,  'naming  or  de- 
scribing the  person,  and  particularly  describing  the  prop- 
erty and  the  place  to  be  searched. 

1526.  The  magistrate  must,  before  issuing  the  war- 
rant, examine  on  oath  the  complainant,  and  any  witnesses 
he  may  produce,  and  take  their  depositions  in  writing, 
and  cause  them  to  be  subscribed  by  the  parties  making 
them. 

Oath.— A  searchowarrant  may  be  issued  on  oath,  where  property  has 
been  secreted— 1  Dowl.  A  B.  97.   See  antCt  §  1524. 

1527.  The  deposftions  must  set  forth  the  facts  tending 
to  establish  the  grounds  of  the  application,  or  probable 
cause  for  believing  that  they  exist. 

1528.  If  the  magistrate  is  thereupon  satisfied  of  the 
existence  of  the  grounds  of  the  application,  or  that  there 
is  probable  cause  to  believe  their  existence,  he  must  issue 
a  search-warrant,  signed  by  him  with  his  name  of  office, 
to  a  peace  officer  in  his  county,  commanding  him  forth- 
with to  search  the  person  or  place  named,  for  the  property 
specified,  and  to  bring  it  before  the  magistrate. 

1529.  The  warrant  must  be  in  substantially  the  fol- 
lowing form: 
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"County  of—. 
**  The  People  of  the  State  of  Calif  omia  to  any  sheriff,  con-- 
stable,  marshal,  or  policeman  in  the  county  of ; 

*'  Proof,  by  affidavit,  having  been  this  day  made  before 
me  by  (naming  every  person  whose  affidavit  has  been 
taken),  that  (stating  the  grounds  of  the  application,  ac- 
cording to  section  one  thousand  five  hundred  and  twenty- 
five,  or  if  the  affidavit  be  not  positive,  that  there  is  proba* 
ble  cause  for  believing  that  (stating  the  groimd  of  the 
application  in  the  same  manner),  you  are  therefore  com- 
manded, in  the  day-time  (or  at  any  time  of  the  day  or 
night,  as  the  case  may  be,  according  to  section  one  thou- 
sand five  hundred  and  thirty-three),  to  make  immediate 
search  on  the  person  of  C.  D.  (or  in  the  house  situ- 
ated  ,  (describing  it  or  any  other  place  to  be  searched, 

with  reasonable  particularity,  as  the  case  may  be)  for  the 
following  property  (describing  it  with  reasonable  par- 
ticularity); and  if  you  find  the  same  or  any  part  thereof, 
to  bring  it  forthwiUi  before  me  at  (stating  the  place). 

"Given  under  my  hand,  and  dated  this day  of 

—  ,  A.  D.  eighteen . 

"E.  F.,  Justice  of  the  Peace'*  (or  as  the  case  may 

be). 

Requisites  of.— It  shonld  specify  the  place,  tbe  person,  and  the  thing 
to  be  f  ound-38  Me.  30;  47N.  H.544;  2  Met.  329;  8AUen,310;  6id.6iM>; 
13  id.  52;  8  Gray,  539;  13  id.  454;  1  Conn.  40;  2  Iowa,  165. 

It  must  accurately  specify  the  building  to  be  searched—lOQ  Mass. 
273;  id.  145;  62  Me.  420;  54  N.  H.  164;  see  2  Iowa,  165.  If  authority  Is 
given  to  search  a  specific  building,  no  other  can  be  searchetl— 38  Me. 
30;  41  id.  254;  id. 74;  44  Iowa, 399:  2  J.J. Marsh.  44;  see3  Alleu,3*.0;  nor 
can  any  other  article  than  that  specified  be  searched  for,  unless  to 
substantiate  proof  of  the  felony— 9  Dowl.  &  B.  224;  6  Barn.  &  0. 232. 

1530.  A  search-warrant  may  in  all  cases  be  served  by 
any  of  the  officers  mentioned  in  its  directions,  but  by  no 
other  person,  except  in  aid  of  the  officer  on  his  requiring 
it,  he  being  present  and  acting  in  its  execution. 

1531.  The  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  house,  or  any  part  of  a  house,  or  any- 
thing therein,  to  execute  the  warrant,  if,  after  notice  of 
his  authority  and  purpose,  he  is  refused  admittance. 
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Breaking  and  entering.— The  house  mav  be  broken  open  to  execute 
the  warrant,  in  case  of  a  felony,  but  admittance  must  first  be  asked 
and  refused— 120  Mass.  190.  The  keys  ought  to  be  first  demanded— 41 
Me.  234. 

1532.  He  may  break  open  any  outer  or  inner  door  or 
window  of  a  house,  for  the  purpose  of  liberating  a  person 
who,  having  entered  to  aid  him  in  the  execution  of  the 
warrant,  is  detained  therein,  or  when  necessary  for  his 
own  liberation. 

1533.  The  magistrate  must  insert  a  direction  in  the 
warrant  that  it  be  served  in  the  day-time,  unless  the  affi- 
davits are  positive  that  the  property  is  on  the  person  or 
in  the  place  to  be  searched,  in  which  case  he  may  insert  a 
direction  that  it  be  served  at  any  time  of  the  day  or  night. 

1534.  A  search-warrant  must  be  executed  and  re- 
turned to  the  magistrate  who  issued  it  within  ten  days 
after  its  date ;  after  the  expiration  of  this  time  the  war- 
rant, unless  executed,  is  void. 

1535.  When  the  officer  takes  property  under  the  war- 
rant, he  must  give  a  receipt  for  the  property  taken  (speci- 
fying it  in  detail)  to  the  person  from  whom  it  was  taken 
by  him,  or  in  whose  possession  it  was  found;  or  in  the  ab- 
sence of  any  person,  he  must  leave  it  in  the  place  where 
he  found  the  property. 

1536.  When  the  property  is  delivered  to  the  magis- 
trate, he  must,  if  it  was  stolen  or  embezzled,  dispose  of  it 
as  provided  in  sections  one  thousand  four  hundred  and 
eight  to  one  thousand  four  hundred  and  thirteen,  inclusive. 
If  it  was  taken  on  a  warrant  issued  on  the  grounds  stated 
in  the  second  and  third  subdivisions  of  section  one  thou- 
sand five  hundred  and  twenty-four,  he  must  retain  it  in 
his  possession,  subject  to  the  order  of  the  court  to  which 
he  is  required  to  return  the  proceedings  before  him,  or  of 
any  other  court  in  which  the  offense  in  respect  to  which 
the  property  taken  is  triable. 

1537.  The  officer  must  forthwith  return  the  warrant 
to  the  magistrate,  and  deliver  to  him  a  written  inventory 
of  the  property  taken,  made  publicly  or  in  the  presence 
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of  the  person  from  whose  possession  it  was  taken,  and  of- 
the  applicant  for  the  warrant,  if  they  are  present,  verified 
"by  the  affidavit  of  the  officer  at  the  foot  of  the  inventory, 
and  taken  before  the  mae^istrate  at  the  time,  to  the  follow- 
ing effect:  *'I,  B.  S.,  the  officer  by  whom  this  warrant 
was  executed,  do  swear  that  the  above  inventory  con- 
tains a  true  and  detailed  account  of  all  the  property  taken 
by  me  on  the  warrant." 

1538.  The  magistrate  must  thereupon,  if  required,  de- 
liver a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 

1539.  If  the  grounds  im  which  the  warrant  was  issued 
be  controverted,  he  must  proceed  to  take  testimony  in  re- 
lation thereto,  and  the  testimony  of  each  witness  must  bo 
reduced  to  writing  and  authenticated  in  the  manner  pre- 
scribed in  section  eight  hundred  and  sixty-nine. 

1540.  If  it  appears  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  grounds 
on  which  the  warrant  was  issued,  the  magistrate  must 
cause  it  to  be  restored  to  the  person  from  whom  it  was 
taken. 

1541.  The  magistrate  must  annex  together  the  dep- 
ositions, the  search-warrant  and  return,  and  the  inven- 
tory, and  return  them  to  the  next  term  of  the  county  court 
having  power  to  inquire  into  the  offenses  in  respect  to 
which  the  search-warrant  was  issued,  at  or  before  its 
opening  on  the  first  day. 

1542.  When  a  person  charged  with  a  felouy  is  sup- 
Xjused  by  the  magistrate  before  whom  he  is  brought  to 
have  on  his  person  a  dangerous  weapon,  or  anything 
which  may  be  used  as  evidence  of  the  commission 
of  the  offense,  the  magistrate  may  direct  him  to  be 
searched  in  his  presence,  and  the  weapon  or  other  thing 
to  be  retained,  subject  to  his  order,  or  to  the  order  of  the 
court  in  which  the  defendant  may  be  tried. 
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CHAPTEBIV 

FB0GSXDIN08  AGAINST  FUOITITBS  FBOM  ^UtmOE, 

S  1547.  BewardB  for  the  appreliension  of  fogitiTes  ftom  Justice. 

S  1548.  FogitlTes  from  another  State,  when  to  be  deliTered  np. 

f  1549.  Magistrate  to  Issne  warrant. 

S  1550.  Proceedings  for  the  arrest  and  commitment  of  the  person 

charged. 

S  1551.  When  and  for  what  time  to  be  committed. 

S  1552.  His  admission  to  baiL 

S  1558.  Magistrate  must  notify  district  attorney  of  the  aarest. 

S  1554.  Dnty  of  the  district  attorney. 

i  1556.  Person  arrested,  when  to  be  discharged. 

S  1558.  Magistrate  to  return  his  proceedings  to  Superior  Court. 

S  1557.  Fngltiyes  from  this  State— accounts. 

S  1558.  No  fee  to  be  paid  to  public  officer  procuring  surrender. 

1 547.  The  governor  may  offer  a  reward,  not  exceeding 
one  thousand  dollars,  payable  out  of  the  general  fund,  for 
the  apprehension — 

1.  Of  any  convict  who  has  escaped  from  the  State 
prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with 
the  commission  of,  an  offense  punishable  with  death. 

1548.  A  person  charged  in  any  State  of  the  United 
States  with  treason,  felony,  or  other  crime,  who  flees  from 
justice  and  is  found  in  this  State,  must,  on  demand  of  the 
executive  authority  of  the  State,  from  which  he  fled,  be 
delivered  up  by  the  governor  of  this  State,  to  be  removed 
to  the  State  having  jurisdiction  of  the  crime. 

Demand  for  surrender.— To  justify  the  arrest  and  delivery  of  the 
fugitive,  it  is  necessary  that  the  charge  of  criminality  shall  have  been 
made  in  the  State  demanding  him,  in  form  of  an  indictment,  informa- 
tion, affidavit,  or  other  accusation  known  to  the  laws  of  the  State— 28 
Iowa,  391;  56N.  Y.  182;  9Wend.219;  3  McLean,  121;  1  Sand.  701. 

The  process  of  extradition  is  only  authorized  upon  demand  of  the 
executive  of  such  other  State,  and  where  a  criminal  charge  is  actually 
pending  against  an  alleged  fugitive  in  the  State  malting  the  demand- 
Id  GaL434i  10  Serg.  &  B.  125;  56  N.  Y.  162.  It  is  not  necessary  that  a 
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coDT  ot  the  IniUctmeat  tbonld  aceompuiy  tta«  demand;  It  la  rotDcleue 


. Monor  pnwMdliw  nrastBliow  QM  tba  allegeil  crims 

wiaeommltuawltlilntlialnrUaletlaiKd  the  SIMe  making  clisapDll- 
citton— 3  MelJia.  Ul:  ana  tlie  eluiaa  miM  ■»  poaltlvs,  noi  on  in- 
lOrmiCkaiOT  iMllBf— Id.  TliB  alDdanf  mmt  ihaw  tluc  the  auppoied 
culprit  luuaeil  from  JuMIce  In  one  8t>te.  aid  lias  taken  refuge,  or  ts 
fmind,  tUBDoCner-l  UcLeuhlSl:  11  W«t.Jiir.U.  It  li  nof  neces- 
nry  thu  tlie  aSdavlt.  upon  wUch  tin  leqnlgidon  luued.  Bkonld  set 
fw{lithecrlinaetivseairltbaUlsfil«iaoau»-9Ca1.:n;  nor  Uul) 
tbe  piliKiner  Is  "a  fugttlTB  froiiijiulloe''(  that  he  cammitted  tbe 
crtme.  ud  then  gacretV'  Sea.  ti  nmeleDt-C  Cil.  231. 

When  the  nqolaltlen  oattl&e*  HtU  flM  aSldaTlt  Is  "duljr  authenti' 
gited  aceorilDE  to  tbe  lai>n>^  aahl  State,  It  Iganffldeut-t  Cal.  S3;. 
Tbe  governor  ot  a  State  ISBnlng  the  regulBlilon  Cor  ibo  f  ugltiia  la  the 
only  proper  Jndge  ot  the  authenticity  of  the  affldavit— S  Cal.  23T. 


OSeom  made  pnniahabla  \iy  the  tawe  ot  the  Slate  where  the  act 
<h»freU  13  committed,  come  nlthln  tbe  maanliig  oC  itie  Conslltntlonal 
pco?T3ion-21  How, 66; 33M.  J. L. Ml:  PhlllTirc. 07: 1  Sand. 7Wi 31 VL 
!l9;  113  Masa.«)9)  losvlng  no  dlacretlon  with  tbe  State  on  whfclitlie 
<leDuiid  U  ma(le-~2i  How.  6s. 

The  piovWoii*  of  tba  Otuutltatloime  not  tntended  for  tlu  benefit 
of  prfAte  peraona,  «ul  mur  not  l»  rasoited  to  for  ths  ninnaa  of 
biluilM  m^Sbua  Mth^itBa  lailaaiaaaa^  VUm.  Ui  I  fiiii£llT;  I 
F^ShTBllinHow.PnXn.  flhieaiiRapItbelniltMBblteaUiTeluU 
Hnreiiiidlailadlotlmorareunaftiiliiiatain-lJfUiSw.Ul.  Uo- 
Oer  ttao  OoDstltDlloii,  the  IntsmmiM  lilUi  f^lgn  potteiaia  vened  ei> 
clDBlT^  la  tba  uSied  atatw  goTenuiieiU,Md  BtiM*  baTa  no  uu- 
tborltr  Co  gtiuit  oi  ceiuo  the  eicnauion  ot  one  ot  ita  dtlz^i  on 
demand  or  a  tarslgn  powei^-W  N.T.Kl;  MPeten,  HOi  lee  3  Wash. 

1549.  A  magistrata  may  Issae  a  w&iraiit  foe  the  ap- 
prebension  of  a  p«noa  bo  chatgad,  vrho  Qeea  from  jostico 
and  U  found  In  tbls  State. 

^7aiTant  for  aiiMt— The  prooeedlnir  must  be  moh  aa  Is  nsoal  In 
^inJlar  elunet  wdPSt  reatdenta,  andlie  wanaot.  Indictment,  and 
demand  mnwapeelfr  tbe  natnre  of  the  crime  charged— W  Cal.  «6:  ID 
«aig.  *  B.  lUi  WSm.  W6i  H  M.  ¥.  191. 


D§  1550-1  FUGITIYBS  FROM  JUSTICE.  602) 

The  only  antfaoritf  as  to  the  extradition  of  crimUials,  is  derived 
from  the  national  Constitution,  and  if  the  proceeding  be  not  In  con- 
formity thereto,  extradition  cannot  be  enforced— 49  Csu.  435: 8  McLean, 
121;  28lowa,891:  »  Wend.  212:  1  Sand.  701;  6  Wis.  45;  56  N.  Y.  182;  9 
Tex.  635;  see  6  Peters,  761 ;  4  Wash.  C.  C.  871. 

A  person  cannot  be  arrested,  unless  a  prosecution  has  been  com- 
menced and  is  pending  against  him  in  the  State  having  jurisdiction  of 
the  offense— 49  Cal.  437. 

A  State  law  for  the  surrender  of  fugitives  from  Justice,  is  not  nn- 
constitutioual-49  CaL  484;  id.  436. 

1550.  The  proceedings  for  the  arrest  and  commitment 
of  a  person  charged  are,  in  all  respects,  similar  to  those 
provided  in  this  Code  for  the  arrest  and  commitment  of 
a  person  charged  with  a  public  offense  committed  in  this 
State,  except  that  an  exemplified  copy  of  an  indictment 
found,  or  other  judicial  proceedings  had  against  him,  in 
the  State  in  which  he  is  charged  to  have  committed  the  of- 
fense, may  be  received  as  evidence  before  the  magistrate. 

Proceeding  for  arrest.— A  State  may  provide  for  the  arrest  and 
detention  of  fugitives  from  justice  before  the  requisition  has  arrived, 
and  may  accompany  the  act  for  the  arrest  by  as  many  conditions  as  to 
the  mode  of  arrest  and  examination  as  it  sees  fit,  and  such  act  must 
be  strictly  complied  with— 51  Cal.  287.   An  officer  armed  with  civil 

E recess  cannot  take  a  person  from  the  hands  of  another  ofScer  who 
olds  him  on  a  warrant  issued  on  a  criminal  charge— 51  CaL  2b8. 

The  courts  possess  no  power  to  control  the  executive  discretion 
in  surrendering  fugitives  from  justice,  yet,  having  acted,  that  discre- 
tion may  be  examined  into  in  every  case  where  the  liberty  of  the 
subject  Is  involved— 5  Cal.  237.  The  sufficiency  of  the  charges  and 
regularity  of  the  proceedings  may  be  examined  into  on  habeas  corpus 
-5 CaL 387;  56  N.  T.  182T9Tex.  635;  14  Abb.  Pr.  N.  S.  833;  10  Wend. 
636. 

1551.  If,  from  the  examination,  it  appear  that  the 
accused  has  committed  the  crime  alleged,  the  magistrate, 
by  warrant  reciting  the  accusation,  must  commit  him  to 
the  proper  custody  in  his  county,  for  such  time,  to  be 
specified  in  the  warrant,  as  the  magistrate  may  deem 
reasonable,  to  enable  the  arrest  of  the  fugitive  under  the 
warrant  of  the  executive  of  this  State,  on  the  requisition 
of  the  executive  authority  of  the  State  in  which  he  com- 
mitted the  offense,  unless  he  gives  bail  as  provided  in  the 
next  section,  or  until  he  is  legally  discharged. 

Oommitment— The  law  authorizing  the  arrest  of  a  fugitive  before 
a  demand  for  his  surrender,  and  his  detention  for  a  reasonable  time 
to  afford  an  opportunity  for  executive  demand,  is  not  in  conflict  with 
art.  4,  S  2,  of  the  ConstituUon  of  the  United  States-49  Cal.  487. 
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The  State  on  which  the  demand  is  made  is  not  boimd  to  deliver 
up  the  offender  until  Its  own  laws  are  satisfied— 51  How.  Pr.  422.  One 
State  cannot  enforce  the  nenal  or  criminal  laws  of  another,  or  panis  h 
offenses  against  another  State  or  sovereignty— 10  Wheat.  66:  id.  123;  14 
Johns.  338;  8  Dutch.  489;  17  Mass.  515, 548;  Tayl.  (N.  C.)  65;  14  Vt.  357 ; 
4  Humph.  456. 

1552.  The  magistrate  may  admit  the  person  arrested 
to  bail  by  an  undertaking  with  sufficient  securities,  and 
in  such  sum  as  he  deems  proper,  for  his  appearance  be- 
fore him  at  a  time  specified  in  Uie  undertaking,  and  for 
bis  surrender  to  arrest  upon  the  warrant  of  the  governor 
of  this  State. 

1553.  Immediately  upon  the  arrest  of  the  person 
charged,  the  magistrate  must  give  notice  thereof  to  the 
district  attorney  of  the  county. 

1554.  The  district  attorney  must  immediately  there- 
after give  notice  to  the  executive  authority  of  the  State, 
or  to  the  prosecuting  attorney  or  presiding  judge  of  the 
court  of  the  city  or  county  within  the  State  having  juris- 
diction of  the  offense,  to  the  end  that  a  demand  may  be 
made  for  the  arrest  and  surrender  of  the  person  charged. 

1555.  The  person  arrested  must  be  discharged  from 
custody  or  bail,  unless,  before  the  expiration  of  the  time 
designated  in  the  warrant  or  undertaking,  he  is  arrested 
under  the  warrant  of  the  governor  of  this  State. 

Person,  when  discharged.— When  a  person  is  arrested  before  a  de- 
mand for  his  surrender  has  been  made,  he  is  entitled  to  his  dis- 
charge, if  after  his  examination  has  commenced  it  Is  postponed 
against  his  consent  for  a  longer  period  than  that  mentioned  in  1 861  of 
ihis  Code-51  Cal.  288. 

1556.  The  magistrate  must  return  his  proceedings  to 
the  Superior  Court  of  the  county,  which  must  thereupon 
inquire  into  the  cause  of  the  arrest  and  detention  of  the 
person  charged,  and  if  he  is  in  custody,  or  the  time  of  his 
arrest  has  not  elapsed,  it  may  discharge  him  from  deten- 
tion, or  may  order  hia  undertaking  of  bail  to  be  canceled, 
or  may  continue  his  detention  for  a  longer  time,  or  re- 
admit him  to  bail,  to  appear  and  surrender  himself  with- 
in a  time  specified  in  the  undertaking.  [In  effect  April 
12th,  1880.] 


§§  1557-8         FTTOinyES  tkom  justice.  6M 

1557.  When  the  governor  of  this  State,  in  the  exercise 
of  the  authority  conferred  by  section  two,  article  four,  of 
the  Constitution  of  the  United  States,  or  by  the  laws  of 
this  State,  demands  from  the  executive  authority  of  any 
State  of  the  United  States,  or  of  any  foreign  government, 
the  surrender  to  the  authorities  of  this  State  of  a  fugitive 
from  justice,  who  has  been  found  and  arrested  in  such 
State  or  foreign  government,  the  accounts  of  the  person 
employed  by  him  to  bring  back  such  fugitive  must  be 
audited  by  the  board  of  examiners,  and  paid  out  of  the 
State  treasury. 

The  ikct  that  a  fngitire  from  justice  has  not  been  heard  from  for 
sixteen  months,  ana  that  he  was  a  passenger  on  a  particular  vessel 
bound  for  a  specified  port,  and  that  neither  the  vessel  or  crew  had 
ever  been  heard  from,  is  not  sufAcient  to  raise  a  legal  presumption  of 
his  death-8  GaL  65. 

1558.  No  compensation,  fee,  or  reward  of  any  kind 
can  be  paid  to  or  received  by  a  public  officer  of  this  State, 
or  other  person,  for  a  service  rendered  in  procuring  from 
the  governor  the  demand  mentioned  in  the  last  section, 
or  the  surrender  of  the  fugitive,  or  for  conveying  him  to 
this  State,  or  detaining  him  therein,  except  as  provided 
for  in  such  section. 
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CHAPTEB  V. 

mSCnSLIiANlEOUS  FSOVISIOirS  BBSPECXINa  SPECIAL  PBOOBXD* 
XNQS  OF  ▲  CRIMINAL  NATUKB. 

•  U62.  Parties  to  Bpecial  proceedings,  how  designated. 
S  IMS.  Entitiing  affidavits. 
S  1564.   Subpoonas. 

1562.  The  party  prosecuting  a  special  proceeding  of  a 
criminal  nature  is  designated  in  this  Code  as  the  com- 
plainant, and  the  adverse  party  as  the  defendant. 

1563.  The  proyisions  of  section  one  thousand  four 
hundred  and  one,  in  respect  to  entitling  afSdavits,  are 
applicable  to  such  proceedings. 

1564.  The  courts  and  magistrates  before  whom  such 
proceedings  are  prosecuted,  may  issue  subpoenas  for  wit- 
nesses, and  punish  their  disobedience  in  the  same  manner 
as  in  a  criminal  action. 
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TITLE  XTTT. 

Prooeedlngs  for  bringing  Persons  imprisoned  in 
the  State  Prison,  or  the  Jail  of  another  Connty, 
before  a  Court. 

i  1867.  PenoDS  Imprisoned  In  another  eowity,  how  bronght  before  a 
court. 

1567.  "When  it  is  necessary  to  have  a  person  impris- 
oned in  the  State  prison  brought  before  any  court,  or  a 
person  imprisoned  in  a  coimty  jail  brought  before  a  court 
sitting  in  another  county,  an  order  for  that  purpose  may 
be  made  by  the  court,  and  executed  by  the  sheriff  of  the 
county  where  it  is  made. 
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TITLE  XIV. 

Disposition  of  Fines  and  Forfeitures. 

S  IfiTOi  FbieB  and  forfeitiires,  bow  disposed  of. 

1570.  An  fines  and  forfeitures  colleeted  in  any  court, 
except  Police  Ck>nrts,  must  be  applied  to  the  payment  of 
the  costs  of  the  case  in  which  the  fine  is  imposed  or  the 
forfeiture  incurred;  and  after  such  costs  are  paid,  the 
residue  must  be  paid  to  the  county  treasurer  of  the  county 
in  which  the  court  is  held.  [Approved  March  80th,  1874; 
in  effect  July  1st,  1874.] 

The  meaning  of  Sf  240, 1487»  and  this  section,  eonstraed  together.  Is 
tibat  for  the  crime  of  assault  the  defendant  may  be  fined  not  exoeedmg 
Ave  hundred  doUars,  and  In  addition  be  adjudged  to  nay  the  costs  oi 
the  proceeding;  and  the  payment  of  the  fine,  bat  not  <n  the  costs,  may 
be  enforced  by  Imprlsonmeut-tf  CaL  14C 


PART  III. 


THE  STATE  PRISON  AND  COUNTY  JAILS. 

($$1573-1814.) 
CM] 
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TITLE  I. 

Of  the  State  Prison  and  the  Discharge  of  Pris- 
oners therefrom  before  their  Tenn  of  Service 
expires. 

Chap.  I.    Of  thb  Siatb  Prison,  §§  1573-67. 

n.     Oy  THB  DlSCHABOB  OF  PBISOinCBS  BEFORX  THB 
EZPIBATZON   OF    THEZB    TeBK   OF  SeBTIGB, 

VS0O-6. 


J 


S§  1573-6  njon  fbdov.  OS 


CHAPTEB  L 

OF  THB  8TA.TB  FBXBOK. 

S  1573.  Under  tbecbaige  and  control  of  ft  board  of  dlreetofB* 

S  1S74.  President  pro  tern  of  SenatOf  wben  to  act  M  dlrootor. 

S  167ft.  Compenaation  of  directors. 

S  1676.  Board  most  adopt  rules  and  regolatioofl. 

S  1677.  Board  may  appoint  warden  and  other  offlcen. 

1 1678.  Duties  of  clerk  and  other  ollloers. 

1 1679.  Monthly  reports  of  officers. 

S  1680.  Board  must  keep  accounts  and  report  to  the  gofamor. 

8  168L  Persons  convicted  of  offenses  against  the  United  StMoi. 

1 1682.  Disposition  of  Insane  prisoners. 

i  1688.  State  prison  fund. 

S  1584.  State  prison  fund,  how  dishmsed. 

f  1686.  Board  cannot  contract  debts. 

S  1686b  Compensation  for  transportation  of  convleti. 

S  1687.  Contract  to  be  glTen  at  publio  letting. 

1573.  The  State  priAon  is  under  the  chazge,  control^ 
and  supertntendence  of  a  board  of  directoxB,  consisting 
of  a  governor,  lieutenant  governor,  and  secretary  of 
state. 

1574.  In  case  of  a  vacancy  in  the  office  of  lieutenant 
governor,  the  president  pro  tern,  of  the  Senate  may  per- 
form the  duties  and  receive  the  compensation  provided 
for  the  lieutenant  governor. 

1575.  The  board  of  directors  are  to  receive  the  sunt  of 
seventy-five  dollars  per  month  each,  for  expenses  in« 
curred  by  them;  in  addition  to  which  the  lieutenant  gov- 
ernor is  paid  the  sum  of  ten  dollars  per  day  for  each  day's 
services  rendered  in  the  performance  of  any  duty  at  the 
prison. 

1576.  The  board  must  adopt  rules  and  regulations  for 
the  discipline  of  prisoners  and  the  government  of  the 
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prison,  which  rules  mast  be  printed,  and  copies  thereof 
furnished  to  every  officer  appointed  by  the  board. 

1577.  The  board  may  appoint  a  warden,  clerk,  and 
Buch  other  officers  as  may  be  necessary  for  the  manage- 
ment and  safe-keeping  of  the  prisoners. 

1578.  The  clerk  must  keep  a  record  of  the  transac* 
tions  of  the  board,  and  he  and  the  warden  and  other 
officers  appointed  must  perform  such  other  duties  as  are 
required  by  the  board,  or  the  rules  and  regulations 
adopted  thereby. 

1579.  The  warden  and  other  officers  appointed  must 
make  a  monthly  report  to  the  board,  which  must  contain 
a  statement  of  business  done  and  transactions  had  in 
their  several  departments. 

1580.  The  board  must  keep  correct  accounts  of  all 
funds  received  from  proceeds  of  convict  labor,  and  appro- 
priate such  funds  to  the  maintenance  of  the  convicts  and 
to  the  payment  of  prison  expenses,  and  must  make  a  full 
report  to  the  governor  on  the  first  Monday  of  each  Au- 
gust next  before  the  assembling  of  the  Legislature,  which 
report  must  contain  a  complete  statement  of  the  number 
and  condition  of  the  prisoners  at  the  prison;  the  num- 
ber and  character  of  officers  they  have  appointed,  and 
the  monthly  pay  received  by  each;  the  amount  of  ex- 
penses incurred,  and  for  what;  the  amount  and  condition 
of  personal  property,  belonging  to  the  State,  connected 
with  the  State  prison;  and  the  actual  condition  of  the 
buildings  and  property. 

1581.  The  authorities  of  the  State  prison  must  receive 
into  the  prison  any  person  convicted  of  an  offense  against 
the  United  States,  and  keep  such  person  in  solitary  con- 
finement or  at  hard  labor,  or  in  confinement  with  or  with* 
out  hard  labor,  as  provided  in  the  order  of  the  court 
pronouncing  sentence,  until  legally  discharged,  the  United 
States  supporting  such  convict,  and  paying  the  expenses 
of  the  execution  of  his  sentence. 

PXV.  GODB.— 5A. 
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1582.  When  the  physiciaD,  warden,  and  captain  of 
the  yard  of  the  State  prison,  after  an  examination,  are  of 
opinion  that  any  prisoner  is  insane,  they  must  certify  the 
fact  under  oath  to  the  governor,  who  may,  in  his  discre- 
tion, order  the  removal  of  such  prisoner  to  the  insane 
asylum.  As  soon  as  the  authorities  of  the  asylum  ascer- 
tain that  such  person  is  not  insane,  they  must  immedi- 
ately notify  the  warden  of  that  fact,  and  thereupon  the 
warden  must  cause  such  prisoner  to  be  at  once  returned 
to  the  prison,  if  his  term  of  imprisonment  has  not  ex- 
pired. 

1583.  The  moneys  appropriated  by  the  Legislature 
and  the  proceeds  of  the  labor  of  prisoners  constitute  the 
State  prison  fund. 

1584.  The  moneys  in  the  State  prison  fund  are  appli- 
cable to  the  payment  of  the  expenses  of  the  prison,  and 
the  salaries  of  the  directors  and  officers  thereof.  The  ex- 
penses and  salaries  must  be  audited  and  allowed  by  a 
board  of  examiners  of  State  prison  accounts,  consisting  of 
the  attorney-general,  treasurer,  and  controller;  after 
which,  upon  the  order  of  the  board  of  directors,  the  con- 
troller must  draw  his  warrant  on  the  treasurer  therefor, 
and  the  treasurer  must  pay  the  same  out  of  such  fund. 

1585.  The  board  of  directors  cannot  contract  any  debt 
or  incur  any  liability  binding  upon  the  State. 

1586.  Sheriffs  delivering  prisoners  at  the  State  prison 
must  receive  all  expenses  necessarily  incurred  in  their 
transportation,  and  also  a  just  and  reasonable  compensa- 
tion for  their  own  services,  the  amount  of  the  expenses 
and  compensation  in  each  case  to  be  audited  and  allowed 
by  the  board  of  examiners  and  paid  out  of  any  moneys 
in  the  State  treasury  appropriated  for  that  purpose,  and 
no  further  compensation  shall  be  received  by  sheriffs  for 
■uch  transportation  or  services.   [In  effect  April  9th,  1880.] 

1587.  The  board  of  directors  are  hereby  authorized 
and  required  to  contract  for  provisions,  clothing,  medi« 
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ernes,  forage,  fuel,  and  other  supplies  for  tlie  prison,  for 
any  period  of  time  not  exceeding  one  year;  and  such  con- 
tract shall  be  given  to  the  lowest  bidder,  at  a  public  let- 
ting thereof,  if  the  price  bid  is  a  fair  and  reasonable  one, 
and  not  greater  than  the  usual  market  value  and  price. 
Each  bid  shall  be  accompanied  by  a  bond,  in  such  penal 
sum  as  said  board  shall  determine,  with  good  and  suffi- 
cient sureties,  conditioned  for  the  faithful  performance  of 
the  terms  of  such  contract.  Notice  of  the  time,  place,  and 
conditions  of  letting  of  each  contract  shall  be  given,  for 
at  least  four  consecutive  weeks,  in  two  daily  newspapers 
in  the  cities  of  San  Francisco  and  Sacramento ;  and  also 
four  insertions  in  a  weekly  paper  published  in  the  county 
in  which  the  prison  is  situated.  If  all  the  bids  made  at 
such  letting  are  deemed  unreasonably  high,  the  board 
may,  in  their  discretion,  decline  to  contract,  and  may 
again  advertise  for  proposals,  and  may  so  continue  to  re- 
new the  advertisement  until  satisfactory  contracts  may 
be  had;  and  in  the  meantime  the  board  may  contract 
with  any  one  whose  offer  may  be  regarded  just  and 
proper;  but  no  contract  thus  made  shall  be  let  to  run 
more  than  sixty  days,  or  shall  in  any  case  extend  beyond 
the  public  letting.  No  bids  shall  be  accepted  and  a  con- 
tract entered  into  in  pursuance  thereof,  when  such  bid  is 
higher  than  any  other  bid  made  at  the  same  letting  for 
the  same  article,  and  where  a  contract  can  be  had  at  such 
lower  bid.  When  two  or  more  bids  for  the  same  article 
are  equal  in  amount,  the  board  may  select  the  one  which, 
all  things  considered,  may  by  them  be  thought  best  for 
the  interest  of  the  State,  or  may  divide  the  contract  be- 
tween the  bidders,  as  in  their  discretion  may  seem  proper 
and  right;  provided,  no  contract  shall  be  given,  or  pur- 
chase made,  where  either  of  the  board,  or  any  of  the  offi- 
cers of  the  prison,  is  interested.  All  contracts  or  pur- 
chases made  in  violation  of  this  section  shall  be  void. 
[Approved  Feb.  24th,  1874.] 
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CHAFTEB  n. 

OF  THB  DZ8GHABOS  OF  PRI80NEBS  BBFOBB  THB  BXFIBATIOV 
OF  THEIIb  TSBH  OF  SBKYICIB. 

S  1590.  Credits  for  good  behavior,  how  and  when  allowed. 

S  1581.  Credits,  when  forfeited. 

S  1592.  Board  to  make  rules  and  r^nlatlons. 

S  1583.  Board,  when  to  report  credits  to  goyemor. 

I  U&i.  Further  powers  of  the  board. 

S  1595.  Becommendations  for  pardon  reported  to  L^;lalatnre. 

1590.  The  board  of  State  prison  directors  of  this  Stato 
shall  require  of  every  able-bodied  convict  confined  in  said 
prison  as  many  hours  of  faithful  labor,  in  each  and  every 
day  during  his  term  of  imprisonment,  as  shall  be  pre* 
scribed  by  the  rules  and  regulations  of  the  prison,  and 
every  convict  faithfully  performing  such  labor,  and  being 
in  all  respects  obedient  to  the  rules  and  regulations  of  the 
prison,  or  if  unable  to  work,  yet  faithful  and  obedient, 
shall  be  allowed  from  his  term,  instead  and  in  lieu  of  the 
commutation  heretofore  allowed  by  law,  a  deduction  of 
two  months  in  each  of  the  first  two  years,  four  months  in 
each  of  the  next  two  years,  and  five  months  in  each  of 
the  remaining  years  of  said  term;  provided^  that  any  such 
convict  who  shall  commit  an  assault  upon  his  keeper,  or 
any  foreman,  officer,  or  convict,  or  otherwise  endanger 
life,  or  by  any  flagrant  disregard  of  the  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  de- 
ductions of  time  earned  by  him  for  good  conduct  before 
the  commission  of  such  offense;  such  forfeiture,  however, 
shall  only  be  made  by  the  board  of  directors,  after  due 
proof  of  the  offense,  and  notice  to  the  offender;  nor  shall 
such  forfeiture  be  imposed  when  a  party  has  violated  any 
rule  or  rules  without  violence  or  evil  intent,  of  which  the 
directors  shall  be  the  sole  judges.    The  name  of  no  con« 
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Tict  who  attempts  to  escape,  after  the  passage  of  this  act, 
shall  be  sent  by  the  State  prison  officials  to  the  governor  for 
the  commutation  herein  provided;  provided  further^  that 
of  those  prisoners  entitled  to  their  discharge  at  the  date 
of  the  passage  of  this  act,  by  virtue  of  the  provisions 
hereof,  not  more  than  one  shall  be  discharged  on  any  one 
day,  and  the  discharges  shall  be  made  in  the  order  in 
which  they  would  have  occurred  if  this  act  had  been 
passed  April,  eighteen  hundred  and  sixty-four.  [Ap- 
proved March  29th,  in  effect  April  15th,  1878.] 

Dedaction  from  term  of  service.— When  a  party  is  sentenced  to 
two  terras,  the  credits  ixHist  not  be  deducted  from  the  first  term,  but 
from  the  end  of  the  entire  term  included  in  bot4  sentences.  Tlie  en- 
tire period  of  both  is  but  one  term— 49  Cal.  465. 

1591.  The  rule  of  commutation  fixed  in  the  preceding 
section  is  to  be  so  applied  as  that  any  refusal  to  labor, 
a  breach  of  the  prison  rules,  or  other  misconduct,  works 
a  forfeiture  of  the  credits  of  time  thus  earned,  or  such 
part  of  it  as  the  warden  or  resident  director  may  deter- 
mine, subject  to  confirmation  or  rejection  by  the  board  of 
directors,  on  appeal  by  the  prisoner.  Unless  the  board, 
on  appeal,  at  its  first  session  thereafter,  rejects  the  for- 
feiture, it  is  confirmed.  Credits  once  forfeited  cannot  be 
restored  except  by  the  board,  and  then  only  when  cir- 
cumstances render  such  restoration  urgently  necessary. 
The  above  provisions  apply  to  all  persons  now  impris- 
oned in  the  State  prison,  and  the  conmiutation  must  be 
computed  from  April  fourth,  a,  d.  eighteen  hundred  and 
sixty-four. 

15S2.  The  board  may  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  into  effect  the  provisions  of 
this  chapter,  and  may  declare  and  establish  a  proper  scale 
or  rate  of  debits  and  credits  for  good  conduct  or  miscon- 
duct, which  shall  accompany  the  rules  of  discipline  of  the 
prison,  and,  in  a  book  to  be  kept  for  that  purpose,  must 
cause  to  be  entered  up,  at  the  end  of  each  month,  the 
result  of  credits  to  which  each  prisoner  may  be  enjbitled, 
and  on  the  first  day  of  each  month  announce  such  result 
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to  the  piifloners.  Every  contractor  employing  convict 
labor  most  keep  a  similar  record  of  the  conduct  of  all  pris- 
oners employed  by  him,  and  submit  the  same  for  inspec- 
tion to  the  board  at  the  end  of  each  month,  who  must  take 
the  same  into  consideration  in  making  up  their  decision. 

15d3.  At  the  end  of  every  month  the  board  most 
report  to  the  governor  of  this  State  the  names  of  all  pris- 
oners whose  terms  of  imprisonment  are  about  to  expire 
by  reason  of  the  benefits  of  this  chapter,  giving  in  such 
report  the  terms  of  their  sentences,  the  date  of  imprison- 
ment, the  amount  of  total  credits  to  the  date  of  such 
report,  and  the  date  when  their  service  would  expire  by 
limitation  of  sentence.  The  governor,  at  the  expiration 
of  the  term  for  which  any  prisoner  has  been  sentenced, 
less  the  number  of  days  allowed  and  credited  to  him, 
must  order  the  release  of  such  prisoner,  by  an  order  under 
his  hand  addressed  to  the  warden  of  the  prison,  in  such 
mode  and  form  as  he  may  deem  proper,  and  with  or  with- 
out restoration  to  citizenship,  according  in  his  discretion. 

1594.  The  board  must  grant  and  enter  up  in  favor  of 
such  prisoners  whom  they  may  deem  worthy,  by  reason 
of  good  conduct  and  industry,  during  the  twelve  months 
prior  to  the  fourth  day  of  April,  A.  d.  eighteen  hundred 
and  sixty-four,  the  credits  authorized  by  section  one  thou- 
sand five  hundred  and  ninety,  not  exceeding  thirty  days, 
the  same  to  be  deducted  from  the  term  of  their  imprison- 
ment. 

1595.  The  board  must  report  to  the  Legislature,  at 
each  regular  session,  the  names  of  any  persons  confined 
in  the  State  prison,  who,  in  their  judgment,  ought  to  be 
pardoned  and  set  at  liberty  on  account  of  good  conduct 
or  unusual  terms  of  sentence,  or  any  other  cause  which, 
in  their  opinion,  should  entitle  such  prisoners  to  a  pardon. 
Whenever  the  Legislature,  by  a  majority  of  both  houses, 
recommend  to  the  governor  that  any  or  all  of  the  persons 
reported  be  pardoned  by  him,  he  may  thereupon  pardon 
such  prisoners. 
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TITLE  n. 

Of  County  Jails. 

S  1587.  Coonty  Jans,  by  wliom  kept  snd  for  what  used. 

S  1598.  Booms  required  In  county  Jails. 

S  1999.  Prisoners  to  be  classlfled. 

S  1600.  Prisoners  committed  must  be  actually  confined. 

S  1601.  Sherlfl  to  recetve  prisoners  committed  by  courts. 

k  1602.  Sherifl  answerable  for  saf e^eeping  of  such  prisoners. 

S  1603.  When  Jail  of  a  contiguous  county  may  be  used. 

S  1604.  Keeper  of  Jail  in  contiguous  county  to  receive  priscmers. 

S  1605.  When  Jail  in  contiguous  county  to  cease  to  be  used. 

S  1606.  Prisoners  to  be  returned  to  propor  county. 

S  1607.  Prisoners  may  be  removed  in  case  of  fire. 

S  1608.  Prisoners  may  be  removed  in  case  of  pestilence. 

S  1609.  Papers  served  on  JaUer  for  prisoner. 

S  1610.  Guard  for  jaU. 

S  161L  Sherifl  to  receive  all  persons  duly  committed. 

S  1612.  Prisoners  on  civil  process,  when  not  to  be  received. 

S  1613.  Prisoners  may  be  required  to  labor. 

S  16U.  Bules  and  regulatloos  for  the  performance  of  labor. 

1597.  The  common  jails  in  the  several  counties  of 
this  State  are  kept  by  the  sheriffs  of  the  counties  in  which 
they  are  respectively  situated,  and  are  used  as  follows: 

1.  For  the  detention  of  persons  committed  in  order  to 
secure  their  attendance  as  witnesses  in  criminal  cases. 

2.  For  the  detention  of  persons  charged  with  crime  and 
committed  for  trial. 

3.  For  the  confinement  of  persons  committed  for  con- 
tempt, or  upon  civil  process,  or  by  other  authority  of  law. 

4.  For  the  confinement  of  persons  sentenced  to  im- 
prisonment therein  upon  a  conviction  for  crime. 

1598.  Each  county  jail  must  contain  a  suf&clent  num- 
ber of  rooms  to  allow  all  persons  belonging  to  either  one 
of  the  following  classes  to  be  confined  separately  and 
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distinctly  from  persons  belonging  to  either  of  the  other 
classes: 

1.  Persons  committed  on  criminal  process  and  detained 
for  trial. 

2.  Persons  already  convicted  of  crime  and  held  under 
sentence. 

3.  Persons  detained  as  witnesses  or  held  under  civil 
process,  or  under  an  order  imposing  punishment  for  a 
contempt. 

4.  Males  separately  from  females. 

1599.  Persona  committed  on  criminal  process  and  de- 
tained for  trial,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  mast  not  be 
kept  or  put  in  the  same  room,  nor  shall  male  and  female 
prisoners  (except  husband  and  wife)  be  kept  or  put  in  the 
same  room. 

1600.  A  prisoner  committed  to  the  county  jail  for  trial 
or  for  examination,  or  upon  conviction  for  a  public  offense, 
must  be  actually  confined  in  the  jail  until  he  is  legally 
discharged,  and  if  he  is  permitted  to  go  at  large  out  of  the 
jail,  except  by  virtue  of  a  legal  order  or  process,  it  is  an 
escape. 

1601.  The  sheriff  must  receive,  and  keep  in  the 
county  jail,  any  prisoner  committed  thereto  by  process  or 
order  issued  under  the  authority  of  the  United  States, 
until  he  is  discharged  according  to  law,  as  if  he  had  been 
committed  under  process  issued  under  the  authority  of 
this  State;  provision  being  made  by  the  United  States  for 
the  support  of  such  prisoner. 

1602.  A  sheriff,  to  whose  custody  a  prisoner  is  com- 
mitted, as  provided  in  the  last  section,  is  answerable  for 
his  safe-keeping  in  the  courts  of  the  United  States,  ac- 
cording to  the  laws  thereof. 

1603.  When  there  is  no  jail  In  the  county,  or  when  the 
jail  becomes  unfit  or  unsafe  for  the  confinement  of  pris- 
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oneiBy  the  coTinty  judge  may,  by  a  written  appointment 
filed  with  the  county  clerk,  designate  the  jail  of  a  contig- 
uous county  for  the  confinement  of  the  prisoners  of  his 
county,  or  of  any  of  them,  and  may  at  any  time  modify 
or  annul  the  appointment. 

1604.  A  copy  of  the  appointment,  certified  by  the 
county  derk,  must  be  served  on  the  sheriff  or  keeper  of 
the  jidl  designated,  who  must  receive  into  his  jail  all  pris- 
oners authorized  to  be  confined  therein,  pursuant  to  the 
last  section,  and  who  is  responsible  for  the  safe-keeping 
of  the  persons  so  committed,  in  the  same  manner  and  to 
the  same  extent  as  if  he  was  sheriff  of  the  county  for 
whose  use  his  jail  is  designated,  and  with  respect  to  the 
persons  so  committed  he  is  deemed  the  sheriff  of  the 
county  from  which  they  were  removed. 

1605.  When  a  jail  is  erected  in  the  county  for  the  use 
of  which  the  designation  was  made,  or  its  jail  is  rendered 
fit  and  safe  for  the  confinement  of  prisoners,  the  county 
judge  of  that  county  must,  by  a  written  revocation,  filed 
with  the  county  clerk  thereof,  declare  that  the  necessity 
for  the  designation  has  ceased,  and  that  it  is  revoked. 

1606.  The  county  clerk  must  immediately  serve  a 
copy  of  the  revocation  upon  the  sheriff  of  the  county,  who 
must  thereupon  remove  the  prisoners  to  the  jail  of  the 
county  from  which  the  removal  was  had. 

1607.  When  a  county  jail  or  a  building  contiguous  to 
it  is  on  fire,  and  there  is  reason  to  apprehend  that  the 
prisoners  may  be  injured  or  endangered,  the  sheriff  or 
jailer  must  remove  tiiem  to  a  safe  and  convenient  place, 
and  there  confine  them  as  long  as  it  may  be  necessary  to 
avoid  the  danger. 

1608.  When  a  pestilence  or  contagious  disease  breaks 
out  in  or  near  a  jail,  and  the  physician  thereof  certifies 
that  it  is  liable  to  endanger  the  health  of  the  prisoners, 
the  county  judge  may,  by  a  written  appointment,  desig- 
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nate  a  safe  and  oonyenient  place  in  the  county,  or  the 
jail  in  a  contiguons  county,  as  the  place  of  their  confine* 
ment.  The  appointment  must  be  filed  in  the  office  of  the 
county  clerk,  and  authorize  the  sheriff  to  remove  the 
prisoners  to  the  place  or  jail  designated,  and  there  con- 
fine them  until  they  can  be  safely  returned  to  the  jail 
from  which  they  were  taken. 

1609.  A  sheriff  or  jailer  upon  whom  a  paper  in  a  judi- 
cial proceeding,  directed  to  a  prisoner  in  his  custody,  is 
served,  must  forthwith  deliver  it  to  the  prisoner,  with  a 
note  thereon  of  the  time  of  its  service.  For  a  neglect  to 
do  so  he  is  liable  to  the  prisoner  for  all  damages  occa- 
sioned thereby. 

1610.  The  sheriff,  when  necessary,  may,  with  the 
assent  in  writing  of  the  county  judge,  or  in  a  city,  of  the 
mayor  thereof,  employ  a  temporary  guard  for  the  pro- 
tection of  the  county  jail,  or  for  the  safe  keeping  of  pris- 
oners, the  eziranses  of  which  are  a  county  charge. 

1611.  The  sheriff  must  receive  all  persons  committed 
to  jail  by  competent  authority,  and  provide  them  with 
necessary  food,  clothing,  and  bedding,  for  which  he  shall 
be  allowed  a  reasonable  compensation,  to  be  determined 
by  the  board  of  supervisors,  and,  except  as  provided 
in  the  next  section,  to  be  paid  out  of  the  county  treas- 
ury. 

1612.  Whenever  a  person  is  committed  upon  process 
in  a  civil  action  or  proceeding,  except  when  the  people  of 
this  State  are  a  party  thereto,  the  sheriff  is  not  bound  to 
receive  such  person,  unless  security  is  given  on  the  part 
of  the  party  at  whose  instance  the  process  is  issued,  by  a 
deposit  of  money  to  meet  the  expenses  for  him  of  neces- 
sary food,  clothing  and  bedding,  or  to  detain  such  person 
any  longer  than  these  expenses  are  provided  for.  This 
section  does  not  apply  to  cases  where  a  party  is  oonunit- 
ted  as  a  punishment  for  disobedience  to  the  mandates, 
process,  writs,  or  orders  of  court. 
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1613.  Persons  confined  in  the  coonty  jail  under  a 
judgment  of  imprisonment  rendered  in  a  criminal  action 
or  proceeding,  may  be  required  by  an  order  of  the  board 
of  supervisors  to  perform  labor  on  the  public  works  or 
ways  in  the  county. 

1614.  The  board  of  supervisors  making  such  order 
may  prescribe  and  enforce  the  rules  and  regulations 
binder  which  such  labor  is  to  be  performed. 

Approved  Febmaxy  14th,  1872. 

1O2WT0K  BOOTH, 

Governor* 
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CHAPTER   I. 
JX7RORS. 

ASTIOLE    I.    JtTttCFRS  TS  GE17EBAL.  ___ 

II.   Qualifications  and  ExBMPTrorrs  op  JtmoRS. 
lU.   Of    Selecting    and    Bbtubning    Jubobs    for 

CouBTS  OF  Record. 
rv.   Of  Drawing  Jurors  for  Courts  of  Reoobd. 
V.   Of  Summoning  Jubobs  for  Courts  of  Record. 
TL   Of  Summoning  Jubobs  fob  Coubts  not  of  Reo- 

ord. 
vn.   Of  Summoning  Jubobs  of  Inquest. 
Till.   Obedience  to  Summons,  how  Enfobced. 
IX.   Op  Impanneling  Gband  Jubies. 
X.   Of  Impanneling  Tbial  Jubies  in  Courts  of 

Record. 
XI.   Of  Impanneling  Tbial  Jubies  in  Courts  not  of 

Record. 
xn.  Of  Impanneling  Jubies  of  Inquest. 

ARTICLE  I. 

JUROBS  in  GENEBAL. 


I  190.  Jury  defined. 

§  191.  Different  kinds  of  juries. 

I  192.  Grand  jury  defined. 

§  193.  Trial  jury  defined. 

§  194.  Number  of  a  trial  jury. 

S  193.  Jury  of  inquest  defined. 


§  190.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— qualifications  and  exemptions,  sees.  198-202;  selecting  and 
summoning,  sees.  204-238;  impanneling,  sees.  241-254. 

§  191.  Juries  are  of  three  kinds : 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

■'  §  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jury,  impanneling  —  sees.  241-242.     How  often  drawn- 
Const.  Cal.  art.  1,  sec.  8. 
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§  193.  A  trial  jury  is  a  body  of  men  returned  from  the 
citizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
l>y  verdict,  a  question  of  fact. 

Trial  by  jmy— sees.  600-619. 

Terdict— when  need  not  be  unanimous,  Const.  Cal.  art.  1,  sec.  7.    See 
also,  sec.  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men ;  prey- 
viaed,  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

Iiess  than  twelve— Const.  Cal.  art.  1,  sec.  7;  and  see  18  Cal.  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partic- 
ular facts. 

ARTICLE  II. 
QUALIFICATIONS  AND  EXEMPTIONS  OF  JUKOBS. 

1 198.  Who  competent  to  act  as  juror. 
I  199.  Who  not  competeDt  to  act  as  juror. 
S  200.  Who  exempt  from  jury  duty. 
S  201.  Who  may  be  excused. 
§  202.  AflQidavit  of  claim  to  exemption. 

§  198.  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  ot  the  State  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
oefore  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

SUBDiviBiON  1.   Aliens— not  competent,  17  Cal.  322;  51  Cal.  599. 

Residence,  generally— see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  sec.  12; 
Political  Code,  sec.  52;  4  Cal.  175;  6  Cal.  410;  7  Cal.  91;  15  Cal.  48;  26  CaL 
162;  31  Cal.  261,650. 

Elector— juror  formerly  had  to  be— 3  Cal.  108. 
Subdivision  3.  32  Cal.  40. 
Subdivision  4.  34  Cal.  672. 

§  199.  A  person  is  not  competent  to  act  as  a  juror: 
1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or, 

CoDB  Civ.  pROc— 8. 
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2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  conntyi  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy*  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicmes; 

7.  An  officer,  keeper,  or  attendant  of  an  akns-house, 
hospital,  asylum,  or  otner  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  jail; 

9.  Einployed  on  board  of  a  vessel  navigatmg  the  waters 
of  this  Btate; 

10.  An  express  agent,  maU-carrier,  superintendent,  em- 
ploy^, or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  Kational  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exem^ion  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par^ 
ticular  case. 

Xixemption^how  claimed,  sec.  202. 

SVBPrvisiOK  11— Gzempt  flremaxx«-FoUtlcftl  Code,£ecs.  3339, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenieuce  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him. 
Is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 
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§  202.  If  a  person,  exempt  from  liability  to  act  as  n 
^uroT,  as  provided  in  section  two  hundred,  be  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  sunmioned,  stating  hia 
•office,  occupation,  or  employment;  and  such  affidavit  shall 
1)0  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ARTICLE  m. 

Of  BsLSOTma  :asi>  BxruKsisa  jtt&obb  7o&  Coukts  ov 

Bbcobd. 

204.  Jury  lists,  by  whom  and  when  to  he  made. 
209.  How  selection  sliall  be  made. 
206.  Lists  to  contain  how  many  names. 
206.  Lists  to  be  placed  with  Clerk. 

209.  Duty  of  Clerk;  jury  boxes. 

210.  Regular  Jurors  to  serve  one  year. 
^21L  Jurors  to  be  drawn  from  boxes. 

§  204.  Within  thirty  days  after  the  passage  of  this  act 
the  Superior  Court  in  each  of  the  counties  of  this  State 
shall  make  an  order  designating  the  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors  that,  in  the 
opinion  of  said  court,  will  be  required  for  the  transaction 
ot  the  business  of  said  court  during  the  year  ending  on 
the  first  day  of  January,  eighteen  hundred  and  eigiity- 
one ;  and  thereafter,  in  the  month  of  January  in  each  year, 
it  shall  be  the  duty  of  said  court  to  make  an  order  desig- 
nating the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  wiU,  in  the  opinion  of  said 
court,  be  required  for  the  transaction  of  the  business  of 
the  court,  and  the  court  and  the  trial  of  causes  therein, 
during  the  ensuing  year.  And  immediately  after  said 
order  shall  be  made,  the  Board  of  Supervisors  shall  select, 
as  provided  in  the  next  section,  a  list  of  persons  to  serve 
as  grand  jurors  and  trial  jurors  in  the  Superior  Court  of 
said  county  during  the  ensuing  year,  or  untH  a  new  list 
of  jurors  shall  be  provided.  In  cities  and  counties  hav- 
ing over  one  hundured  thousand  inhabitants  such  seleo* 
tion  shall  be  made  by  the  Judges  of  the  Superior  Court. 

§  205.  Tbey  shall  proceed  to  select  and  list  from  those 
assessed  on  the  last  preceding  assessment  roll  of  such 
county,  or  city  and  county,  suitable  persons  competent  to 
serve  as  jurors;  and  in  making  such  selection  t&ey  sliall 
take  the  names  of  such  only  as  are  not  exempt  trcm 
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serving,  who  are  in  possession  of  their  natural  faculties 
and  not  infirm  or  decrei)lt,  of  fair  character,  of  approved 
integrity,  and  of  sound  judgment. 
See  sec.  196-201. 

§  206.  The  list  to  be  made  shall  contain  the  number  of 
persons  which  shall  have  been  designated  by  the  court. 
The  names  for  such  list  shall  be  selected  from  the  differ- 
ent wards  or  townships  of  the  respective  counties  in  pro- 
portion to  the  number  of  inhabitants  therein,  as  nearly  as 
the  same  can  be  estimated  by  the  persons  making  such 
list. 

§  208b  Certified  lists  of  the  persons  selected  to  serve 
as  jurors  shall  at  once  be  placed  in  the  possession  of  the 
County  Clerk 

§  209.  On  receiving  such  lists,  the  County  Clerk  shall 
file  the  same  in  his  ofiice  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  in  a 
box,  to  be  called  the  **  jury  box." 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons,  whether  for  grand  or 
trial  jurors,  shall  be  drawn  from  the  *' jury  box;  '*  and  if, 
at  the  end  of  the  year,  there  shall  be  the  names  of  per- 
sons in  the  *' jury  box"  who  may  not  have  been  drawn 
during  the  year  to  serve  as  jurors,  the  names  of  such  per- 
sons may  be  placed  upon  the  list  of  jurors  drawn  for  the 
succeeding  year. 

ARTICLE  IV. 

Of  Drawtsq  Jubobs  fob  Coubts  of  Bbcobd. 

214.  Order  of  Judge  or  Judges  for  drawing  of  jury. 

215.  Sheriff  to  be  notified. 

216.  Sheriff  and  Judge  to  witness  drawing. 

217.  Drawing,  when  to  be  adjourned. 

218.  Adjourned  drawing  to  proceed,  when. 

219.  Drawing,  how  conducted. 

220.  Preservation  of  ballots  drawn. 

221.  Copy  of  list  to  be  furnished  by  Clerk,  when. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de- 


631  JUBOBS.  §§  215>20 

manded  in  any  cause  or  causes  at  issue  in  said  court,  and 
no  jury  is  in  attendance,  the  court  may  make  an  order  di- 
recting a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  iury  may  have  been  demanded, 
be  continued  and  lixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Conrt8->secs.  65-79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  Clerk  shall,  in  the  pres- 
ence of  the  court,  proceed  to  draw  the  jurors  from  the 
"jury  box." 

Presence  of  the  court— People  v.  Gallagher,  May  14th,  1880. 

§  219.  The  Clerk  must  conduct  said  drawing  as  follows : 

1.  He  must  shake  the  box  containing  the  names  of  ju- 
rors so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written  as  well  as  possible;  he  must  then  draw 
from  the  box  as  many  slips  of  paper  as  are  ordered  by  the 
court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  min- 
utes of  the  court,  which  must  show  the  name  contained 
on  every  slip  of  paper  so  drawn  from  the  **  jury  box." 

3.  If  the  name  of  any  person  is  drawn  from  the  box  who 
is  deceased  or  insane,  or  who  may  have  permanently  re- 
moved from  the  county,  or  who  is  exempt  from  jury  serv- 
ice, and  the  fact  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  court,  the  name  of  such  person  shall  be  omit- 
ted from  the  list,  and  the  slip  of  paper  containing  such 
name  be  destroyed  and  another  juror  drawn  in  his  place, 
and  the  fact  shall  be  entered  upon  the  minutes  of  the  court. 
The  same  proceeding  shall  be  had  as  often  as  may  be  nec- 
essary until  the  whole  number  of  jurors  required  are 
drawn. 

After  the  drawing  shall  be  completed,  the  Clerk  shall 
make  a  copy  of  the  list  of  names  of  the  persons  so  drawn, 
and  certify  the  same.  In  his  certificate  he  shall  state  the 
date  of  the  order  and  of  the  drawing,  and  the  number  of 
jurors  drawn,  and  the  time  when  and  the  place  where 
such  jurors  are  required  to  appear.  Such  certificate  and 
list  shall  be  delivered  to  the  Sheriff  for  service. 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  Clerk  shall  preserve  the  ballots  drawn,  and  at  the 
close  of  the  session  or  sessions  for  which  the  drawing  waa 
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had,  lie  shall  replace  in  the  proper  box  from  which  they 
were  taken  all  oallots  which  have  on  them  the  names  o£ 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ARTICLE   V. 
Of  STJiacoNiva  Jubobs  pos  Coubts  ov  Bboobd. 

225.  Sheriff  to  summon  jurors,  how. 

226.  Of  drawingand  summoning  jurors  to  attend  forthwith. 

227.  Of  summoning  jurors  to  complete  a  panel. 

228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  jnror— name  not  on  venire,  9  CsJ.  937. 

Betom— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  suf^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  JTar7-4  Cal.  218;  43  CaL  344;  46  CaL  47;  47  CU.  93,134;  People 
r.  Ah  Chung,  May  22nd,  1880. 

Elisor— 14  CaL  123. 

§  227.  When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Sheruf, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
•complete  the  panel,  from  the  body  of  the  county,  or  ci^ 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  snmmoii  the  number  so  ordered  accordingly 
and  retnm  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ARTICLE  VI. 

Of  Smoimro  Jubobs  fob  Coitbts  vot  of  Bboobd. 

§  230.  Jurors  for  Justices'  or  Police  Courts. 
I  231.  How  to  be  sommoQed. 
S  232.  Officer's  return. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  tlie  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  the^  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  officer  summoning  such  jurors  shall,  at  th» 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ARTICLE  Vn. 

Of  Sumcoimf  o  Jttbibs  of  iVQinesT. 

S  235.  How  to  be  summoned. 

J  I  235.  Juries  of  inquest  shall  be  summoned  by  the 
cer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sherm,  constable,  or  police-* 
man,  from  the  persons  competent  to  serve  as  jurors,  resi* 
dent  of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 
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ARTICLE  Vni. 
OBXDISNCX  TO  SUHUOIfS,  HOW  ElTFOSOBD. 

S  238.  Attachment  and  fine. 

§  238.  Any  juror  summoned,  who  willfully  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  miLSt  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

ARTICLE  IX. 

07  iMPAinrELiNO  Grand  Jubiss. 

I  24L  Onmd  jiuy,  when  to  be  impanneled. 

§  242.  How  constituted. 

S  243.  Manner  of  impanneling  prescribed  in  Penal  Code. 

§  241.  Every  Superior  Court,  whenever,  in  the  opinion 
of  the  court,  the  public  interests  may  require  it,  must 
make  and  file  with  the  County  Clerk  of  their  respective 
counties  an  order  directing  a  jury  to  be  drawn,  ana  desig- 
nating the  number,  which,  in  case  of  a  grand  jury,  shall 
not  be  less  than  twenty-five,  nor  more  than  thirty.  In  all 
counties  having  less  than  three  Superior  Judges,  there 
shall  be  one  grand  jury  drawn  and  impanneled  in  each 
year,  and  in  all  counties  having  three  or  more  Superior 
Judges,  there  shall  be  two  grand  juries  drawn  and  impan- 
neled in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place.  The  names  of  such 
jurors  shall  be  drawn,  the  list  of  names  certified  and  sum- 
moned as  provided  for  drawing  and  summoning  trial 
jurors,  and  the  names  of  any  persons  drawn,  who  may 
not  be  impanneled  upon  the  grand  jury,  may  be  again 
placed  in  the  "jury  box.** 

Const.  CaL  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall  constitute  the  grand  jury.    If  leas  than 
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nineteen  of  such  persons  are  present,  the  panel  may  be 
filled  as  provided  in  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
quired, the  requisite  number  shall  be  obtained  by  writing 
tlie  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jnnr— 47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

See  Penal  Code,  sees.  894-901. 

ARTICLE  X. 

Of  iMPATsrsrELiNQ  Trial  Jubibs  in  Coubts  op  Becobd. 

I  246.  Clerk  to  call  list  of  jurors  summoned. 

I  247.  Manner  of  Impannellng  prescribed  in  part  two. 

§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  box, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  required,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Civil  action— see  sees.  600-604. 

Oriminal  case— see  Penal  Code,  sees.  1055-1088. 

ARTICLE  XI. 

Of  Imfan^teling  Tbial  Jubies  in  Coubts  not  op  Becobd. 

I  250.  Proceedings  in  forming  jury. 
§  251.  Manner  oi  impanneling. 

§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
summoned  must  be  called,  and  the  names  of  those  at- 
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tending  and  not  excused  must  be  written  npon  sepazate 
slips  of  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  doz,  from  whicli  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
iury  must  be  impanneled  as  provided  in  the  Penal  Code; 
'  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247. 

ABTICLE  XIL 


1? 


Of  iMTAjnrKLisa  Jubibs  ov  Ivquxst. 
S  254.  Manner  of  Impaan^iug. 

§  254.  The  manner  of  impannelins  juries  of  inquest  is 

grescribed  in  the  provisions  of  the  mnerent  codes  relat- 
ig  to  Buoh  inquestH, 
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CHAMEE  IV. 
TRIAL  BY  JURY. 

AST.  I.  FoaMATIOW  OF  JmftY. 
n.  Conduct  of  thb  Tbial. 
IXL  Thx  Yxsdiot. 

ABTICLE  I. 

POBMATION  OF  THS  JUBT. 

600    *f iiTV  hfWT  dr&TTii 

60L  GhailenRes.  Each  party  entitled  to  four  peremptory  dudlenges* 

602.  Grounds  of  chaUenf^e. 

603.  ChalleDges,  bow  tried. 

604.  Jury  to  oe  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  190,  and  note:  trial  Jury,  sees.  198, 194. 

Trial  by  jnry— conduct  of,  sec.  607  et  seq. :  waiyer  of,  sec.  631:  Teiw 
diet  after,  sec.  624  et  seq. 

Trial  jury  box— sec.  246. 

Jury  completed— 45  Cal.  323. 

§  601.  Either  party  may  challenge  the  jurors ;  bat  wheire 
there  are  several  parties  on  either  side,  they  must  join  in 
tk  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  challenges.  If 
no  i>eremptory  challenges  are  taken  until  the  panel  is  full, 
they  mast  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  Ist,  1874.] 

Challenge  for  canse— «ec.  202,  and  note. 

Peremptory  challenge^  when  taken— eee  SxAXiifATiov  of  Jn- 
20B8,  extent  of:  criminal  cases,  37  Cal.  676* 

Examination  of  jturora— object  of,  23  Cal.  376:  extent  of,  45  Cal.  323. 

Formation  of  jury— irregularity  in,  most  be  substantial,  6  CaL  405;  9 
Cal.  529;  32  Cal.  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.  A  want  of  any  oi  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 

BXKAJs  APnEMDIX— 68  a 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action: 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
^nerits  of  the  action,  founded  upon  knowledge  of  its  ma« 
terial  facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  1st,  1874.] 

Challenge  forcanse,  sufficiency  of  Specifying  grounds,  12  Gal.  483: 
criminal  cases,  37  Gal.  277 ;  41  GaL  37.  Oijeetiant  tehen  to  be  made,  1  GaL 
38;  18  Gal.  109. 

GROUNDS  OF  OHALLEITGE  FOR  CAUSE. 

SuBDiviBiOK  1.  Incompetency— sees.  198, 199,  and  notes;  also,  see 
note  to  subd.  4,  tn/ra,  and  47  Gal.  388. 

Subdivision  2.  Consanguinity  or  affinity— generally,  see  note  to 
sec.  170,  subd.  2. 

Subdivision  3.  Close  relations  to  either  party-Hsee  notes  to  subds. 
2  and  5. 

Subdivision  4.  Previous  trial,  serving  or  testifying  at— 14  Gal, 
168,  and  see  18  Gal.  109. 

Subdivision  5.  Interest  of  juror— as  to  Interest  generally,  see  37 
Cal.  190. 

Subdivision  6.  Unqualified  opinion,  possession  of— excusing  for. 
discretionary,  18  Gal.  109,  and  ree  47  Gal.  388:  formation  or  expression 
of,  former  requirement,  11  Gal.  69:  degree  of  conviction  necessary, 
(Implied  bias  in  criminal  cases)  IB  Gal.  129;  17  Gal.  142;  22  Gal.  349;  27 
Gal.  507 ;  40  Gal.  268;  45  Gal.  137;  46  Gal.  78;  48  Gal.  253;  49  GaL  174. 

Subdivision  7.  Bias— review  of  decision  as  to,  49  GaL  860;  50  Gal. 
222:  existence  of,  5  Gal.  347;  38  Gal.  51. 

^  §  603.  Challenges  for  cause  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  sec.  601n. 

Discretion  of  court— decision  not  prejudicial,  41  Cal.  429:  generally. 
47  Gal.  388;  49  Gal.  679:  50  GaL  222;  and  see  notes  to  sec.  602,  subds.  6 
and  7. 
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§  604.  As  soon  as  the  jury  is  completed,  an  oath  most 
be  administered  to  the  jurors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oath,  administration  of— see  sees.  2093-2097. 

ABTICLE  n. 
CONDUCT   OF  THB  TRIAL. 

S  607.  Order  of  proceedings  on  trial. 

i  <i08.  Charge  to  the  jary.    Court  mnst  furnish,  In  writing,  upon  rd* 
quest,  the  points  of  law  contained  therein. 

609.  Special  uustructlons. 

610.  View  by  Jury  of  the  premises. 

61 1.  Admonition  when  Jury  permitted  to  separate. 

612.  Jury  may  take  with  them  certain  papers. 

613.  Deliberation  of  jury,  how  conducted. 
_  614.  May  come  into  court  for  further  instructions. 
§  615.  Proceedings  in  case  a  juror  becomes  sick. 

§  616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 

tried. 
S  617.  While  jury  are  absent,  court  may  adjourn  from  time  to  time. 

Sealed  verdict.   Final  adjournment  discharges  the  jury. 
S  618.  Verdict,  how  declared.   Form  of.   Polling  the  jury. 
S  619.  Proceedings  when  verdict  is  informal. 

§  607.  "When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs : 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  ap- 
pear by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof)  discretion  of  conrt,  as  to— generally,  sec.  2042;  37 
Cal.  438;  61  Cal.468:  party,  control  of,  over,  8  Cal.  50;  15  Cal.  334;  44  Cal. 
200;  relevancy  of  evidence,  sees.  1868-1870. 

SUBDivisioir  1.  Plaintiff's  evidence— proof  required,  see  sees. 
1867? 1869. 

SuBDivisioir  2.  Defendant's  evidence -see  note  to  subd.  1. 
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SVBomsioif  3.  Rebutting  evid«nc* -^Burtf^nq;-  j^ro^T,  generally* 
sec.  lB69n :  as  test  of  risht  to  rebut,  see  IS  Cal.  199;  48  Cal.  614.  Credit 
bitUu*  as  to,  sec.  2()dS :  40  Cal.  578.  Discretion  qf  court,  as  to  recalling  wit-> 
ness,  sec.  2050;  42  CaL  298.    Re-opening  case— Where  amendment 


Subdivision  4.  Argnmenta— plaintiff  opening  and  closing,  2  CaL 
888:  reading  law,  44  Cal.  65. 
SUBDivisioir  5.  Several  defendanta— separate  trials,  40  Cal.  299. 
Subdivision  6.  Okarging  the  jiuy— eeoa,  a08»609. 

CONDUOT  or  TBIAL. 

Actions— consolidating,  sec.  1048:  register  of,  see.  10S2.  Amend- 
ments—sec. 473  and  notes.  Appeals— sec.  9Stf  ft  tea.  Argaments— i 
sec.  607,  subd.  4.  Oase,  calling  np— sec.  504.  Ohamben— powers  at» 
sees.  105, 166,  and  notes.  Ohaxge  to  jnnr— sees.  608,  609,  and  notes, 
Oompromise— offer  of,  sec.  997;  contempts,  sees.  1209-1222.  Oontinn- 
ance-Hsec.  596f>,595.  Costs— sec.  1021  e<  «eg.  Oonrt-^trlal  by,  sees.  631- 
636.  Paznages— sec.  657,  subd.  0n;  deliberation  of  jury,  sees.  613,614. 
dismissal— sec.  589 ;  and  see  Want  ov  Prosboution.  Divorce— see 
sec.  76,  subd.  4  note,  sec.  125.  Szxors— of  law,  sec.  657,  subd.  7,  note :  dts- 
I'egarded,  sec.  475.  Bvidenoe— sees.  1823,  2104.  Exceptions— sees.  646« 
653  and  notes.  Extensions  of  time— sec.  1094.  Facts,  jury  deter- 
mines—sec 608  and  note,  sec.  2101.  Findings— sec.  633  and  note.  In- 
structions to  jury— generally,  sec.  608n:  special,  sec.  609n.  Judges 
-^Usqua^catlons  oi,  sees,  170-172 :  sec.  397,  subd.  4.  Judgment— gener- 
ally, 577-582, 664ii :  fil vlns  and  entering,  sees,  664-^5 ;  kinds  of,  sec.  577n : 
on  pleadings,  sec.  585n.  Jury  trial— sees.  600-628.  Justices'  court— trials 

In,  sees.  871-^887.  Language  of  proceedings— sec.  185.  Law,  judge 
determines— sees.  606,  2102.  Motions— sec.  1003  et  teq.  Kew  trials- 
sees.  656-663:  nonsuit,  sec.  581.  Notices— sec.  1010  «<  <eg.  Polling  jury 
—sec.  618.  Order  of  proof— 607n,  aupra.  Orders— 100^-1009.  Papers- 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
1010-1017.  Plaoe  of  trial— see  YsNUB.  Pleadings— generally,  sees.  420- 
476:  rules  as  to,  sees.  452-465:  under  Code,  sec.  431n:  Judjon^Qt  on,  sec. 
585n.  Postponements— see  Continuance.  Private  nial— sec.  125. 
Reference— sees.  638-645.  Relief— sec.  580  and  notes.  Separation— of 
jury,  admonition  on,  sec.  611.  Special  proceedings— sees.  1063-1822. 
Summary  proceedings— sees.  1182-1179.  Stipulations— sec.  283,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051 :  short-hand  reporters, 
sees.  268-274.  Tbree-fourtha— of  jury*  agreement  ofisec.  618n.  Trial 
—generally,  sees.  588-663.  Variance— sees.  469-471.  v  enue— sees.  392-> 
400:  change  of,  sec.  397  et  teq.  Verdict— sees.  624-628.  View— by  Jury, 
sec.  610.  Inraiver— of  jury  trial,  sec.  631.  Wimesses— see  Evidence. 
Writings-see  Evidence  :  Inspection  of,  sec  1000.  Want  of  prosecn* 
Hon— dismissal  for,  sec.  594». 

§  608.  In  chaigine  the  Jury,  the  court  may  state  to 
them  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  givine  their  verdict;  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jury  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  the  time,  upon 
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Teciuest,  a  statement,  in  writing,  of  the  points  of  law  con- 
tained in  the  charge,  or  sign  at  the  time  a  statement  of 
isnch  points  prepared  and  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— «oart  statlnf?  in  charge.  Const.  Cal.  art.  6,  sec.  19; 
see.  2102,  also  sec.  2061,  and  see  under  Cuaogb  to  Jvbt,  infra. 

Stating  teetlmon7--^20  Cal.  433;  43  Cal.  85:  constitutional  provision, 
see  last  note. 

Questions  of  foct-^jury  exclusive  judges  of.  Const.  Cal.  art.  6.  sec. 
19;  sec.  2101,  also  sec.  2061;  17  Cal.  166,  and  see  under  Chaboe  to 
JUBY,  infra.   Law  also,  for  jury.  In  libel,  see  Const.  Cal.  art.  1,  sec.  9. 

Charge  to  jnry— Scope  of,  see  Instructions,  generally,  infra,  and 
Special  instructions,  sec.  609r.  Construction  of,  1  Cal.  476;  22  Cal.  43; 
48  Cal.  85 ;  49  Cal.  560.  Law  matters,  on,  see  note,  supra,  and  7  Cal.  424 ; 
41  Cal.  123;  49  Cal.  56;  52  Cal.  815.  Fact,  on  questions  of,  see  note,  supra, 
and  22  Cal.  492:  23  Cal.  193;  24  Cal.  502;  51  Cal.  603;  People  v.  Woug  Ah. 
Ngow,  Feb.  10th,  1880,  4  Pac.  C.  L.  J.  552;  McFadden  t>.  Mitchell,  April 
22nd.  1880, 5  Pac.  C.  L.  J.  334:  point  treated  as  proven,  13  Cal.  427;  13 
Cal.  376;  20  Cal.  56:  83  Cal.  299;  34  Cal.  663;  41  Cal.  123;  51  CaL  603;  52 
Cal.  315;  53  Cal.  625,  and  see  ASSUjcino  Fact,  under  fiistractiona 
generally,  infra, 

INSTRUOTIOirS  GENERALLY 

Asking'-see  special  instructions,  sec.  609n.  Assuming  fact-»23  Cal. 
193;  24  Cal.  502;  25  Cal.  197:  30  Cal.  539;  33  Cal.  299;  50  Cal.  236;  53  Cal. 
<jI2,  720.  Charge  in— see  Chabgb  to  Juby,  note  supra,  Conflict- 
Ing-^ee  Contbadictoby.  Contradictory— or  inconsistent,  30  Cal. 
312;  39  Cal.  573;  43  Cal.  652;  44  Cal.  65.  246;  52  Cal.  465;  53  Cal.  56, 708. 
Oorrect— see  Pbofeb.  Equity— special  issues,  7  Cal.  424.  £rrone-> 
oU8-lCal.853;  6  Cal.  433;  8  Cal.  341;  9  Cal. 565;  19 Cal.  143;  24  Cal. 839; 
39  Cal.  25,  123;  52  Cal.  246,  315;  53  Cal.  354,  360,  604.  612,  720;  Black  v. 
Sprague,  March  6th,  1880,  5  Pac.  C.  L.J.  92;  McFadden  v.  HitchelU 
April  22nd,  1880,  6  Pac.  C.  L.  J.  334;  Sargent  v.  Linden  O.  M.  Co.  May 
25th,  1880, 5  Pac.  C.  L.  J.  404;  People  v.  Allies,  May  26th,  1880, 5  Pac.  C. 
L.  J.  420;  and  see  Bbquisites  of;  also  Special  I^rsTBUCTiONS,. 
BSFUBAI.  OP,  sec.  609n.  ESect  of,  see  Ebbobs  OP  Law,  sec.  657; 
subd.  7  and  notes.  Extent  of— 23  Cal.  331 ;  38  Cal.  362.  Fact,  on  ques- 
tions of-Hsee  n<AA, supra;  fraud. 6  Cal.  119;  8  Cal.  87,207:  19  Cal.  143; 
McFadden  v.  Mitchell;  April  22nd,  1880, 5  Pac.  C.  L.  J.  834 ;  Parks  v.  Bar- 
ney, June  11th,  1880,  6  Pac.  C.  L.  J.  439.  Qeneral,  too— I  Cal.  S66. 
Granting— see  under  Special  Ikstbuctions,  sec.  609n.  Inconsis- 
tent—see CoNTRAniCTOBY.  IiT6Concilable— See  Coktbadiotoby. 
Law,  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art.  1,  sec.  9; 
46  Cal.  124.  Malicious  prosecution— 29  Cal.  644;  83  CaL  246;  63  Cal.  189. 
Objeotions  to->see  EzcEPTioifs,  under  Special  Instructions,  sec. 
i09n.  Oral— 58  CaL  574.  Passing  on— see  under  Special  Instructions, 
sec.  e09fi.  Pertinency  of  evidence— submitting,  49  CaL  56.  Point- 
treated  as  .proven  in,  see  AssiTHiira  Fact,  and  Chabgb,  note,  supra. 
Presumed— correct,  53  Cal.  420:  proper.  17  Cal.  123:  20  Cal.  66;  31  Cal. 
115;  88  Cal.  862;  49  CaL  560;  53  CaL  491:  WilUams  v.  mtttotd  F. Ixis.  Co. 
March  29tb,  1880, 6  Pao.  C.  L.  J.  227.  Refusal  of-see  under  SPBotAL 
iNSTBUOTlOirs,  sec.  609n.  Belevant— 2  CaL  39. 217:  9  Cal.  853;  24  Cal. 
17;  28  Cal.  880;  36  Cftl.  404;  S9  Cal.  123, 691;  45  Cal.  496;  47  CaL  93;  50  Cal. 
469.  Requisites  of^^ee  Assxtkino  Fact,  Coittbadiotoby,  Osn- 
BBAL,  Bklbvaitt,  VAauB.  Special— scc.  609n.  Supplementary— 13 
Oal.274.   Testimony  on— where  uncontradicted,  45  Cal.  544:  stating. 
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see  note,  supra.   Useless-^  CaL  420.   Usnal— sec.  2061 ;  see  also.  sec. 
2102.   Vague— 39  CaL  690;  and  see  Too  Geitbbal. 

§  609.  Where  either  party  asks  special  instructions  to 
be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Instructions,  disposition  of— asking,  granting,  refusing,  modifying, 
manner  of  passing  on,  see  those  heads  under  Special  Instructions, 
infra. 

SPECIAL  UrSTRtTOTIONS. 

Adding to-47  Cal.  93.  Asking— G  Cal.  197;  16  Cal.  78;  48  Cal.  237, 277; 
53  Cal.  613:  WiUlams  r.  Hartford  Fire  Ins.  Co.  ]U[arch  29th,  1880, 5  Pac. 
C.  L.  J.  227.  Disregarding— «  Cal.  197.  Exceptions  to— sec.  646  and 
notes.  Granting— 8  Cal.  330;  13  Cal.  172;  17  CaL  143;  41  Cal.  66.  Mod- 
ifying—see ADDINQ  to,  GRAITTIIfO,  PASSI>'0  ON,  OPPEBINO;  SCe 
ASKIKO.  Passing  on— manner  of,  2  CaL  173;  5  Cal.  490;  19  Cal.  476. 
683;  25  Cal.  460;  32  CaL  280;  34  CaL  101:  37  CaL  154;  40  CaL  543;  49  CaL 
166;  see  also  Addoo  to.  Grant  1210,  modipyino,  Rbfusai..  Pre- 
senting—see  Askino.  Proposed— 6  Cal.  197;  29  Cal.  556.  Reading- 
time  of,  29  CaL  556.  Refusal  of— proper,  5  Cal.  478;  6  Cal.  197;  B  Cal. 
275,  890;  9  CaL  353;  13  CaL  599;  29  Cal.  556;  32  CaL  231;  36  Cal.  404;  45 
Cal.  4%;  47  CaL  93;  49  CaL  166;  53  Cal.  354,  630;  People  v.  Smallmans, 
May  15th,  1880:  improper,  2  Cal.  385;  53  CaL  611:  reasons  for,  8  Cal.  390: 
curing,  8  CaL  87;  80  CaL  631;  50  CaL  469;  People  v.  Ah  Chung,  March 
22nd,  1880. 5  Pac.  C.  L.  J.  21S;  Siemers  v.  Eisen.  March  24th,  1880, 5 Pac. 
C.  L.  J.  248.   Time,  presenting  in— where  many,  6  Cal.  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  them  on  any  subject  connected  with  the  trial. 

View  of  premises— 19  CaL  427;  49  Cal.  607;  50  Cal.  556;  53  CaL  60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  finally  submitted  to  them. 

Temporary  recess— question  as  to  application,  23  Cal.  631. 

§  612.  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evi- 
CoDB  Crv.  Proc— 10. 
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dence  in  the  cause,  except  depositions  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession;  and 
they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  oi  them,  but  none  taken  by  any  other  person. 

Inspection  of  docnments— by,  36  Cal.  168. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  at  least  three- 
fourths  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court.  Unless  by  order  of  the  court,  the  officer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
:March  10th,  1880.1 

Retiring  for  deliberation— ^miporary  separettion,  5  Cal.  275;  19  Gal. 
427;  20  Cal.  433;  21  Cal.  337 ;  22  Cal.  348.   Influence  ofjudge»  29  Cal.  258. 

Three-fourths— agreement  of,  amdt.  1880;  see  Const.  CaL  art.  l,8ec.  7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 

there  be  a  disagreement  between  them  as  to  any  part  of 

the  testimony,  or  if  they  desire  to  be  informed  of  any 

point  of  law  arising  in  the  cause,  they  may  require  the 

officer  to  conduct  them  into  court,     upon  their  being 

brought  into  court,  the  information  required  must  be 

given  in  the  presence  of,  or  after  notice  to,  the  parties  or 

counsel. 

Information  given— extent  of,  45  Cal.  338:  on  non-judicial  days,  sec. 
334,  subd.  1. 

Absence  of  attomeTS— criminal  cases,  5  Cal.  148;  37  Cal.  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jury  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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caosd  is  submitted  to  them,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court  may  direct. 
Jury  di8chax^;ed— formalities,  48  GaL  324:  on  non-jadicial  days,  49 
Cal.  226. 

§  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business :  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.    [In  effect  March  10th,  1880.] 

Sealed  verdict-^bringing  in,  12  Cal.  48). 

Adjournment  for  term— effect  of,  before  amdt.  1880, 48  GaL  324;  50 
Cal.  648:  abolition  of  tenns,  by  Const.  1879,  see  sec.  73». 

§  618.  When  the  jury,  or  three-fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 

J'urv,  and  the  inquiry  made  whether  it  is  their  verdict. 
Sither  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  ]uror  if  it  Is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Three-foorths— agreement  of,  see  sec.  613». 

Verdict  receiTed— on  non-Judicial  day,  sec  134. 

Foiling  jury— 20  Gal.  69. 

Diaaentinf— more  tban  one^onrth,  amdt.  1880;  groonds  for,  48  Cal. 

088. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Oorrected  by  Jury— 2  CaL  183, 209. 

Oonrt,  power  of— 2  CaL  188;  3  CaL  137;  34  CaL  663. 

Waivor-4GaL260. 
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ABTICLE  in. 
THB  VBKDICT. 

!624.  Genera  and  special  verdicts  defined. 
629.  "When  a  general  or  special  verdict  may  be  rendered* 
626.  Verdict  in  actions  for  recovery  of  money  or  on  estabUidilnir 
counter-claim. 
S  627.  Verdict  in  actions  for  tbe  recovery  of  speciflo  personal  prop- 
erty. 
S  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them;  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  Cal.  183, 251;  ft 
Cal.  433;  88 Cal.  507;  41  Cal.  123:  sufilcient  form, 25  Cal. 479;  40 Cal. 657: 
and  as  to  amending,  see  sec.  473;  3  Cal.  137 ;  ejectment  In,  sees,  740, 741 : 
Intendments  as  to,  see  generally,  Inteitdmbnts,  sec.  53»:  new  trials 
for  misconduct  affecting,  sec.  657,  subd.  2  and  note:  joint  defendants, 
against,  6  Cal.  197;  15  Cal.  27;  25  Gal.  123:  waiver  of  informality  in,  38 
Cal.  507;  40  CaL  408. 

General  verdict— 14  CaL  168;  15  Cal.  162;  25  Cal.  479;  and  see  SCOP& 
OF  Verdict,  supra. 

Special  verdict— eee.  62S»» 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they^  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  findins  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

General  verdict— sec.  624n. 

Special  verdict— CAaracfer  of,  16  Cal.  113;  17  Cal.  299,510;  19  Cal.  101; 
II  Cal.  98.  Directed  by  court,  3  Cal.  396.  Special  issues,  4  Cal.  6;  8  Cal. 
Ml ;  23  Cal.  482 :  27  Cal.  360.  Change  cf  verdict^  from  special  to  general, 
25  Cal.  539 ;  48  Cal.  588.  Special  finding,  effect  on  general  verdict,  20  Cal. 
t89;  23  Cal.  489:  31  Cal.  115:  and  as  to  equity,  see  49  Cal.  126;  52  Cal.  430: 
Insufficient,  when,  50  Cal.  Gl. 
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§  626.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
when  a  counter-claim  lor  the  recovery  of  money  is  estab- 
lished, exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  thd 
recovery. 

Axnoant  of  recovery— Watson  v.  Damon,  March  5tb,  1880, 5  Fac.  C. 
L.  J.  97. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereof,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
find  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
toe  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Verdict  in  replevin-7  Cal.  568;  8  Cal.  446;  21  Cal.  274;  24  Cal.  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 
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INSOLVENCY. 

ARTICLE  IX. 
PENAIi  CLAUSES. 

§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  insolvency,  or  to  hinder,  impede,  or  delay  his 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
or  shalTspend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
liis  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof :  or  shall  at- 
tempt to  account  for  any  of  his  property  by  nctitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
fide  transactions  in  the  ordinary  way  of  his  trade,  any  of 
Jiis  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  unpaid  for,  be  shall  be  deemed  guilty  of  mis- 
demeanor, ana,  upon  conviction  thereof,  shall  bo  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  two  years. 
Ooxwealing  property,  etc.--see  Penal  Code,  sec.  154. 

Frandalent  dealing  with  books  or  writing— see  Peoal  Code,  sec 
132. 

Frand— sec.  49»;  19  Cal.  143. 

Fraodnlent  preferences  and  trans^BTs— see.  56f». 

AJtTICLE    X. 

MISCELLANEOUS. 

§  57.  If  any  flebtor  shall  die  after  the  order  of  adjodi- 

<;ation,  the  proceedings  shall  be  continued  and  concluded 

in  like  manner  and  with  like  validity  and  effect  as  if  he 

bad  lived. 

Oontinnance  of  proceedings— after  death  of  party,  compare  Code 
Civ.  Proc  sec  385. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— «ee  Code  Civ.  Proc.  sec  312f». 

§  59.  Any  creditor^  at  any  stage  in,  the  proceedings, 
may  be  represented  by  his  attorney  or  dtdy  author!^ 
agent. 

AtlDmey--«ee  Code  Civ.  Proe.  sec.  275  et  teq. 

§  60.  It  shall  be  the  duty  of  the  court  having  jurisdio- 
tlon  of  the  proceedings,  to  exempt  and  set  apart  tor  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  execntion'Hsee  Code  Civ.  Proc  sec.  €00  and 
notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  plural,  the  singular,  and  the  word 
"  debtor**  Includes  partnerships  and  corporations. 

Meaning  of  words— compare  Code  Civ.  Proc.  sec.  17. 
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OF  EVIDENCS. 

General  DEFnnrioNs.    §§  1823-1839. 
Title  I.    Of  General  Principles.    §§  1844-1870. 

n.    Kinds  AND  Degrees  OF  Evidence.  §§1875-1978. 
m.    Production  of  Evidence.    §§  1981-2054. 
rv.    Effect  of  Evidence.    §  2061. 
V.    Bights  AND  Duties  OF  Witnesses.  §§2064-2070. 
VI.   Evidence  in  Particular  Gases,  and  General 
Provisions.    §§  2074-2103. 
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OF  uviDzarcB. 

GENEEAIj  DEMNITIONS  AXD  DIVISIONa 


1  to  enabtlsh  tacts. 


§  1823,  Judicial  eTidence  la 
law,  of  ascertalDJng  in  a  jud. 
respecting  a  question  of  fact. 

Doie :  value  aad  eilect  at,  tee  uc!  Oa,  subtl.  S,  note.  '         '  ' 

§  1824.  Proof  is  the  effect  o[  evidence,  the  establisli- 
ment  of  a  fact  by  evidence. 

DeflDltion  of  tano-91  Cat  »ll. 

Froaf— degree  required,  sec.  183S:  order  ot,  sees.  WT,nM2:  ertencor. 
■ecs.  laeT,  Idul:  Jlmlu  of,  sees,  ISM,  IHia:  buidea  ol,  sees,  leenn,  19SI : 

§  1825.  The  law  of  evidence,  which  Is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1,  For  declaring  what  is  to  be  taken  as  true  without 

3.  Foe  declarinft  the  presumptions  of  law,  both  those 
which  are  disputable  and  those  which  ace  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  esclusion  of  wliacever  is  not  legal; 

6.  For  deteimining  in  cectaiu  cases,  the  value  and  efFect 
of  evidence.  ' 

SOBDIVISIOH  1.   Proof  nniHcesury— wben,  see  see.  1927,  lubd.  1, 


EVIDENCE.  640 

SiTBDiTisioir  2.  ftesomptioii^—secs.  IdSO,  1961-1M3  and  notes. 

SUBDivisioir  3.   Prodnction  of  eTidence^-flecs.  1961-2054. 

SUBDivisioir  4.   Ezclnsion  of  evidence— sees.  1867, 1868. 

Subdivision  &  Value  and  effect  of  evidence— sec.  2061;  also  see 
sec.  1828  e<  seq, 

§  1826.  The  law  does  not  require  demonstration;  that 
is,  such  a  de|2^e  of  proof  as,  excluding  possibility  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
dei^ee  of  proof  which  produces  conviction  in  an  unprej- 
udiced mind. 

Proof- sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
Subdivision  l.  Knowledge  of  the  court— sec  1875  and  notes* 
Subdivision  2.  Witnesses— sees.  1878-1884. 
Subdivision  3.  Writings— sees.  1887-1951. 
Subdivision  4.  Other  material  objects— sec.  1954. 

§  1828.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisf actorv,  indispensable,  and 
conclusive.    [In  effect  July  1st,  1874.J 

jg  1829.  Primary  evidence  is  that  kind  of  evidence 
wmch,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.] 

^  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrument 
and  contents.    [In  effect  July  1st,  1874.] 

Secondary  evidence— that  conveyance  authorised  by  oorporati<m» 
53  Cal.  192. 

Contents  of  a  writing— evidence  of,  sec.  1865. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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'  S  1832.  Indirect  evidence  is  that  which  tends  to  estab* 
lish  the  fact  in  dispute  by  proving  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  that 
fact,  but  which  affords  an  inference  or  presumption  of  its 
existence.  For  example :  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
-from  which  the  fact  in  dispute  is  inferred. 

Indirect  evidence— sees.  1957-1963. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and  over^ 
come  by  other  evidence.  For  example :  the  certificate  of 
a  recording  officer  is  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  1st,  1874.1 

Prima  facie  evidence-^eal  of  corporation  as,  53  CaL  192. 

Diipntable  preiomption— sec.  1963. 

fl834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  of 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  the  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  oi  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Oonnected  with  the  fact  in  dispute— sec.  1868. 

§  1835.  That  evidence  is  deemed  satisfactory  which 
ordinarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind.  Such  evidence  alone  will  justify  a 
verdict.  Evidence  less  than  this  is  denominated  slight 
evidence. 

Satisfactorf  eTidenoe— to  justify  yerdict,  sec.  2061,  subd.  5. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispensable  evidence— sees.  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  juiisdictioa 
cannot  be  contradicted  by  the  parties  to  it. 

Oonclnsive  evidence— sees.  1908, 1962, 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
of  a  different  character,  to  the  same  point. 


TITLE  I. 
OF  THB   OBNBRAIi   PRINGIPI1B9   OF.TBTH 


§   1845.    A  witness  can  testify  of   those  f 

■which  he  kttowa  of  his  own  knowledge;  that  ii ,     

are  derived  from  his  own  perceptiooa,  except  ia  those  few 
express  cases  in  which  his  opinions  or  inferences,  01  the 
declarations  of  others,  are  admissible. 

Oplnleni,  Infsnncss,  doclaratiocs— see  aec.  ISTO  and  notes :  C«Btt- 
monf  iigtD,33CaL MS;  UCal.tSl. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
mmatlon,  and  upon  a  trial  he  can  be  heard  only  In  the 
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presence  and  subject  to  the  examination  of  all  the  parties^ 
if  they  choose  to  attend  and  examine. 

Witness— defined,  sec.  1878. 

Witnesses— competency  of,  sec.  1879  et  seq. 

Oath  or  affirmation— administration  of,  sees.  2093-2097. 

Examination  of  witnesses— sees.  2042-2054. 

§  1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  mav  be  repelled  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  character  for  trutb, 
honesty,  or  integrit;^,  or  his  motives,  or  by  contradictory 
evidence;  and  tne  jury  are  the  exclusive  judges  of  his 
credibility. 

Witness— sec.  1878  et  seq. 

Flresnmed  to  speak  the  trath— sec.  1963,  subd.  1 :  evidence  of  good 
character,  sec.  2053. 

Fresamption  repelled— manner  of  testifying,  sec.  2061,  subd.  2 :  cbar- 
acter  of  testimony,  see.  2061,  subd.  3 :  Impeaching  credit,  sees.  2049, 2051, 
2052:  motives,  hostility,  52  Cal.  380:  contradictory  evidence,  sec.  2049, 
2051. 

Jvay  ezclnsive  judges  of  credibilit7— sec.  2061. 

g  1848.  The  rights  of  a  i)arty  cannot  be  prejudiced  by 

the  declaration,  act,  or  omission  of  another,  except  by 

virtue  of  a  particular  relation  between  them;  therefore, 

proceedings  against  one  cannot  affect  another.    [In  effect 

July  1st,  1874.  J 

Particular  relation— requisite,  2  Cal.  145:  wife,  where  marriage  in 
Issue,  9  Cal.  603:  husband,  crime  of,  not  imputed  to  wife,  49  Cal.  637: 
partner,  agent,  etc.  sec.  1870,  subd.  5 :  parties  to  fraud,  20  CaL  59»:  offt- 
cers  and  master  of  vessel,  83  Cal.  61 :  attorney,  47  Cal.  249. 

Declaration,  etc.,  of  another— when  admissible,  sees.  1849-1853. 

§  1849.  "Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonstmction  of  section— 50  Cal.  478. 

Declarations  of  predecessor— admissible,  12  Cal.  163;  30  Cal.  430;  33 
Cal.  466;  38  Cal.  51 ;  42  Cal.  298 :  relating  to  the  real  property,  50  Cal.  478 : 
while  holding  the  title,  2  Cal.  148:  12  Cal.  496;  25  Cal.  202;  88  Gal.  278: 
against  the  former,  23  Cal.  347;  49  CaL  294;  52  Cal.  348:  estoppel  by,  5 
Cal.  84:  analogous  doctrine  as  to  personalty,  40  Cal.  474;  and  see 
"  fraud,"  under  £es  GssTis,  sec.  1850n. 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  tfhe  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 
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Res  geste,  part  of~declaratloiis,  etc.,  forming.  Generally,  time  of 
declarations,  35  Cal.  49;  53  Cal.  213;  written  declarations,  etc.,  may  be. 
sec.  1946;  21  Cal.  .374;  47  Cal.  294:  declarations  not  forming,  42  Cal.  27;  48 
Cal.  463.  Special  instances,  assault,  35  Cal.  274 :  4!)  Cal.  388:  conspiracy, 
in  furtherance  of,  27  Cal.  572:  declarations  before  others,  sec.  1870, 
8ubd.  3;  29CaL637:  dying  dccl<'iration,8ec.  1870,subd.4;  35  Cal.  49:  en- 
tries in  corporation  books,  whon  inadmissible,  52  Cal.  248:  fraud,  im- 
peaching sale  for,  7  Cal.  3^)1;  8  Cal.  109, 325:  15  Cal.  50;  23  Cal.  331;  25  Cal. 
202:  36  Cal.  205:  insurance  policy,  Fishl^eck  v.  Phcenlx  Ins.  Co.  March 
24tn,  1880, 5  Pac.  C.  L.  J.  212 :  malice,  35  Cal.  373 :  writing,  to  explain,  sec. 
1860. 

§  1851.  And  where  the  question  in  dispute  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  fade  evidence  between  the  parties.  [In  effect 
July  1st,  1874.] 

§  1852.  The  declaration,  act,  or  omission  of  a  member 
of  a  f  amil  V,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  deoodent— see.  1870,  sulxL  4. 

Common  reputation— on  questions  of  pedigree,  etc.,  sec.  1870,- 
subd.  11. 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
Ills  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedenf  8  declaration  against  interest— sec.  1870,  subd.  4;  44  Cal. 
269;  45  CaL  137;  46  CaL  610;  47  CaL  842  entries  and  other  writings,  sec. 

1946. 

§  1854.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  mav  be  inquired  into  b^  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Fart,  admitting  more— section  applicable,  8  CaL  106;  5  Cal.  133;  9 
Cal.  529;  10  Cal.  871:  12  CaL  564;  19  CaL  689;  25  Cal.  128;  29  Cid.  497,641; 
^  Cal.  648:  88  Cal.  279:  section  inapplicable,  30  Cal.  65, 543;  82  Cal.  360: 
error  under  section,  when  not  prejudicial,  50  CaL  137:  documents, 
cross-examination,  etc.,  sees.  2047,2048:  related  documents  as  evidence, 
47  Cal.  294. 

§  1855.  There  can  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  follow- 
ing cases : 
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1.  Where  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  oi  the  loss  or  destruction  must  first  bo 
made; 

2.  When  .the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  ofEered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice ; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  otificer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  evidence  sought  from, 
tbcm  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced ; 
lu  those  mentioned  in  subdivisions  one  and  two,  either  o» 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  Ist^ 
1874.] 

Nature  of  provision— 9  Cal.  430;  10  Cal.  126. 

Contents  of  writing— showing  permissible,  sees.  1937,  1969;  5  Cal. 
467;  9  Cal.  593;  13  Cal.  84;  43  CaL  162;  49  Cal.  264;  50  Cal.  353. 

Subdivision  1.  Original  lost  or  destrofed— proof  requisite,  5  Cal. 
389;  9  Cal.  430;  15  Cal.  183;  19  Cal.  640:  diligent  search  unsuccessful,  5 
Cal. 502,517;  6Cal.4ii0;  12Cal.l04;  15Cal. 63,372:  18Cal.l65;  19 Cal. 683: 
22  Cal.  659;  29  Cal.  665;  30  Cal.  360;  33  Cal.  320:  49  Cal.  653.  671;  bevond 
control,  8  Cal.  49;  13  Cal.  638:  19  Cal.  94;  27  Cal.  54:  secondary  evlucnco 
admitted.  8  Cal.  49;  12  Cal.  11 ;  17  Cal.  bGd:  22  Cal.  50;  26  CaL  270;  51  CaU 
198:  recorder's  book  as  evidence,  17  Cal.  43. 

SUBDivisiOK  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938, 1939:  12  Cal.  4U3:  15  Cal.  63 :  secondary  evidence  ad- 
mitted, 9  Cal.  .593;  12  Cal.  403;  38  Cal.  584:  denial  of  existence  need  not 
be  proved,  sec.  1869. 

Subdivision  3.  Pnblio  records— 7  Cal.  110,  288;  12  Cal.  20;  18  Cal. 
479:  public  writings  generally,  sees.  1892-1926. 

Subdivision  4.  Original  on  record— certified  copy  admissible 
when,  3  CaL  427;  6  Cal.  488,  579;  12  CaL  306;  13  CaL  638;  25  Cal.  122;  27 
Cal.  50, 238;  38  CaL  216, 442. 

§  1856.  When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives,  or  successors 
in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fol- 
lowing cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dis- 


—  x>  which  it  relatea,  as  delined  in  section  eighteen  iiund- 
red  and  sizt^,  or  to  explaiQ  an  extrinsic  ambiguity,  or  to 
establish  illegality  or  fraud.  Tlie  teim  acrcement  in- 
cludes deeds  and  wlUa,  as  well  as  contracts  between  par- 


§  1857.  The  language  of  a  writing  is  to  he  interpreted 
according  to  the  meacing  it  bears  in  the  place  of  its  exe- 
cution, unless  the  parties  have  reference  to  a  different 
place. 
loterpteWUon  of  connaci— Ici  foci,  Clill  Code,  sec.  ISIfl. 

§  185a  In  the  construction  of  a  atatuto  or  instrument, 
tlie  office  of  the  judge  is  simply  to  ascertain  and  declare 
ivhat  is  in  terms  or  lu  substance  contained  therein,  not  to 
insert  what  lias  been  onjittcil,  or  to  omit  what  has  been 
inserted ;  and  where  there  are  several  proTisions  or  par- 
ticulars, such  a  construction  is,  if  possible,  to  be  adopted 
as  will  give  effect  to  all. 

Ooastraetlon—Eeiienlly.  sec.  18S9  and  notes;  declaring  what  la  wiit- 
ten.U  CaLSKtiBlTlneGtlecC  to sll, Civil  Ca<le,secs.l«lL,SMlL  I  Cal. 
le^.aw:  3Cal.l73:  sca.iui:  eCaLfl;  2-iCaLII:  MCal.IlSi  iSCM.Il:'^ 
JICaL^lD,<l3i  3IC*1.499!  »IGa].IS3{  sacal.s;!. 


§  1859.  In  a  construction  of  a  statute,  the  Intention 
«f  the  Legislature,  and  In  the  construction  of  the  instru- 
ment, the  intention  of  the  parties,  is  to  be  pursued  if 
possible:  and  when  a  general  and  particular  provision  are 


Cnl.ln.  Siwalaf  iiaiiila.teo aeclBauauotcet  ISCsI.SM:  Lnu 
Scbonier,  IbircbliUi.  leiiu.  ftfoc.  O.  L. J.  110)  HiB.  S.  A  L.  Roe.  v. . 
San. Uii$19tli. 1830.3 1'ac.O.L.J.Isl:  atBtmes coutliiuca onilf r Co 


NJ.   AdRMTcIit'sffiifiitu.K  cai.  E>4,  aim 
X.MCal.ill;  M  Cal.t«.»,S3,a»;  H  Cnl. 


Codc^ 

- -,- .-    ,- -IC.tOD^ 

onatliinsIseichiEliHiotituolIicr.SS  Col.  173:  (ECusrally.sve  Kcs.  les;- 
l8S>,lW-leiUi  lnLC]itlOTi  at  li'Rlslatare  ts  RUldo,BCal.Sl«:  UCaLK'l; 
2j  C;l.  Ill  £4  cm.  HU)  M  dl.  3:3;  U  CaL  SGj  W  Cal.  ai9:  IcglslaUvs  ais- 
cnssions  ImmaluTliil.SftCni.llIk  n  Col.  14<i:  iiBi'iU^nloT  provlsloa,  eU'., 


situation  of  the  subject  of  tbe  iDstmioent,  ond  of  the  jk 
Ilea  to  it.  may  also  be  ebown,  so  tbat  tbe  judge  be  placed 
In  the  position  of  those  wboae  laoK'iaK'^  be  la  to  interpret. 

Connrnctlaa  of  Instnunam*— sec.  leUn. 

SuironndlaB  olroiun«lance»— miy  be  shown,  CItU  Code.  sec.  16*7; 
lOCBl.SS.MaiTaCsl.  113ii3Cal.liei  ISCal.  ISTj  S^Cal.  IM;  asCaLMOi 
eviaence,'  II  C»L  IMj  1»  '^'  i'Va!  CaL  431;  it  CaL  333;'  M  caf  fl^M 

sa:j\it'^%i.iii\  KCaL«Mi39Ciii.4ai.      ^^  ' 

§  1861.  The  tenmi  ot  a  writing  are  preaumed  to  nave 
been  used  in  tbclr  primary  and  eeneral  acceptation,  but 
evidence  is  nevertheless  admissible  that  tbey  liave  a  local, 
technical,  oi  otberwise  peculiar  atgnificatlon,  and  were  so 
u.ied  and  understood  in  tbe  particular  instance,  in  ■which 
case  the  agreement  must  be  construed  accordingly. 
Fscnliiir  eleiiincaUonaflemiB-msybe  Bbonn.lt  Cal.NiUOI. 


consistent,  the  former  controls  tbe  lattei. 

§  1863.  'When  the  charactera  in  which  an  instrument 
la  written  are  difScult  to  be  deciphered,  or  tbe  language  of 
the  instrument  is  not  understood  by  the  court,  the  evi. 
dence  of  persons  skilled  in  deciphering  the  chanicteis,  oi 
wbo  understand  tbe  language,  is  admissible  to  declare  the 

' ' the  meaning  OI  the  language. 

IBiO,  nibds.  9,  ID,  wd  notea. 


3  otherwise  equally  proper. 
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toat  is  to  be  taken  whicli  is  most  favorable  to  the  party  in 
"whose  favor  the  provision  was  made. 
Compare— civil  Code,  sees.  1640, 1654. 

§  1865.  A  written  notice,  as  well  as  every  other  writ* 
ing,  is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  dulv  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  looks  for  payment  to  the  person  to 
•whom  the  notice  is  given. 

Ordinary  acceptation— see  sec.  1861 :  compare  Civil  Code,  sec.  1644 : 
notice  of  dishonor.  Civil  Code,  sec.  3143;  4  Cal.213:  8  Cal.  626;  14  Cal. 
160;  24  CaL  379. 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 

Material  allegation  —  defined,  sec.  463:  in  complaint,  see  Coda, 
Pleading^,  sec.  426n:  48  Cal.  439 :  not  controverted,  sec.  4«i2. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  be  relevant  to  the  question 
in  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  <][uestion  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  oi"a  witness. 

;  Correspondence  between  evidence  and  allegations— 28  Cal.  67: 
variance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  58 
Cal.  597. 

Relevant  evidence— required,  4  Cal.  229:  21  Cal.  23;  27  Cal.  422;  30 
Cal.  252:  48  Cal.  434, 545;  Smitii  v.  East  Branch  M.  Co.,  ieh.  12th.  ISjO,  4 
Fac.  C.  li.  J.  662 :  admissible  evidence  under  requirement,  sec.  1870  and 
notes :  objection  or  exception  to  evidence,  sec.  646n. 

Collateral  fact— connecting,  sec.  1870  and  notes;  51  CaL  75;  Bancroft 
V.  Heringhi,  Feb.  4th,  1880,4  rac.  C.  L.  J.  536:  entirely  irrelevant,  4!) 
Cal.  874:  52  Cal.  225, 605;  53  CaL  735:  credibility  of  witness,  sees.  1847 
and  1870,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
legations. Evidence  need  not  be  given  in  support  of  a  neg- 
ative allegation,  except  when  such  negative  allegation  is 
an  essential  part  of  the  statement  of  the  right  or  title  on 
which  the  cause  of  action  or  defense  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  the  existence 
Penal  Appendixv— 65* 


S  1870  OEMEBAL 

ol  a  document,  tlie  cnatody  of  whicli  belonm  to  the  op- 

I>o8ite  |art;. 
AffiimatiT*  allsgatlcnii— admlnedlietaiiecilnotbenroTed.  StCaL 

;::»(UCiL«M:  41  CaL  121,  IMi4iCaI.3:U:  47  CaL3l),M9i>ariiultlTe  mat- 
ter In  ansffer  improv«i,dlBr^ardc(l,Al  Col.lr?:  biizdenof  proof.  b«. 
IMliMCal.es^LilCaL  IMi  UCal,  9^3;  Daagberty  ■■  Eantson.  Msrcli 
lltb,]3M,arae.C.Ii.J.81:  sabml3Sl(>noapleadliig>,5iCiiL»9:  pu^cn- 
)tvalle![stlaD9tDbBprDVfn,3ICaLil9:  ftfc>l.m:  UCiLT13;^trliiii>. 
Dune/,  JimeWih,  ItW),  B 1^.  C.  L.  J.  iw. 

NeeatiTa  aUentlaii-saine  eTldence  nqnind,  28  Cil.eil:  denials, 
lec  43711. 

suFFioiEHor  OF  Eviiisiroa  ni  tabioits  oases. 


S  187<X  In  confonDlty  with  the  pieoediuK  proviaioiia, 
evidence  nuiy  b«  ([iTen  upon  a  ml  of  the  followics 

1.  The  preciae  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evi- 
dence against  Bach  party; 

3.  An  act  oi  decimation  of  another,  in  the  presence 
and  within  the  olieervatlon  of  a  party,  and  his  conduct  in 
lelatf on  thereto; 

1.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
ceased person  in  respect  to  the  relationship,  birtli,  mar- 
riage, or  death  of  any  person  related  by  blood  or  inBi> 
Tiaga  to  such  deceased  person ;  tba  act  or  deolaratioii  of  a 
deceased  person  done  or  made  against  Lis  interest  in  re- 
ipect  to  hia  real  property;  aod  aL-to  la  orimlnal  actlona, 

sense  of 
death; 
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scope  of  the  partnership  or  agency,  and  diirine  its  exist- 
ence. The  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

C.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  against  his  coconspirator,  and  relating  to 
the  conspiracy : 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given ; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old.  and  in  cases  ofpedigree  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  x)laces,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Relevant  evidence  required— sec.  1868  and  notes. 

RELEVANT  EVIDENCE. 

Snbd.  1,  Precise  fact— in  dlspnte,  kinds  of  evidence,  sec.  1827  and 
notes.  Subd.  2,  Admissions— account  by,  13  Cal.  427;  18  Cal.  634:  34 
Cal.  180;  50  CsJ.  438 :  acquiescence,  by,  see  note  to  subd.  3,  infra\  13  Cal. 
427;  22  Cal.  232;  60Cal.4a3:  acknowledgment,  by,  22  Cal.  5<i5:  assessment, 
by,  35  Cal.  684:  compromise,  not  by  oSer  to,  sec.  2078:  counsel,  by,  5 


eixbi-ltiivpra.  Subd.  H.  Conients  of  writing— wbera  oral  cTldenco 
admlulble.aae  sees.  1859,  I3H  DDd  notes,  SubU.  IS.IndirMt  girldinco 
— sauenUly, B«cs.  Iu;-1M3:  Interencn, neca.  11^,  1%0:  preeamriliOR^, 
naUuTla^.  imiseai  InsUuceaoI  tDferentl^  evldeace,4Cal.!il.>i 
naSTat  « OuTtlai  FIAUfck  v. FlHEnii  los.  Co.  Uaich  ilth.  IBED,  $ 
Pan.  CI.  J.  :U:  piesumptJvo  eTiilcncs  ol  ownersblp.  £3  Cat.  «I1. 
Snbd.  1«,  OrodlUU^  of  vlmsH-see  sees.  INT.  1S88:  assalUnic  for 

iaMotr.acuLm. 

EVmCHOE  AJmSSIBLE  IN  PABTIOIJI.AS  OASES. 
»n™  orrwmiiunj  tl  UarttorrtVlro  ins.  CaiHlci^S^tH,  ^',  E  Piufc; 


C=L7.H«.  NotB-ioCal.ie!.  lT<itlce-caDatTuctlTo,liCi)l.»l.  Birr- 
loas-nFtlonIor,24Cn].3D3;SaCiiI.3M;43C;L4L'3!41C:L£»:  HCaL 
4ii  NCI11.S2!.   Tax  anitt-U Ot). !3I.   Tnapaui^iCal.CID. 
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than  writings,  §  1954. 
V.    Indirect  evidence,  §§  1957-1963. 
YI.    Indispensable  evidence,  §§  1967-1974. 
YILj»  Conclusive  and  unanswerable  evidence,  §  1978. 

t6MJ 
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CHAPTER  I. 
KNOWLEDGE  OF  THE  COXTRT. 

§  1875.  Certain  facts  of  general  notoriety  assumed  to  be  true.    Specl* 
fication  of  Bucii  facts. 

§  1875.  Courts  take  judicial  notice  of  the  following 
facts : 

1.  The  true  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  private  official  acts  of  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this  State  and  of  the 
IJnited  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  principal  officers  of  government  in 
the  legislative,  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ap- 
propriate books  or  documents  of  reference. 

JUDICIAL  NOTICE. 

Subd.  1,  Meaning  of  English  words  and  phrases,  etc.— 41  Cal.  477; 
49  Cal.  598;  51  Cal.  429.  Subd.  2,  Established  by  law— whatever  is, 
Statutes,  30  Cal.  253:  District  Courts,  before  amdts.  1880, 17  Cal.  371;  37 
Cal.  241 ;  42  Cal.  400 ;  48  Cal.  178.  Subd.  3.  Official  acts  of  governmental 
departments— Congressional,  27  Cal.  167 :  of  State  Legislature,  43  Cal. 
560;  52  Cal.  171:  judicial  department,  before  Code,  31  Cal.  229:  pri- 
vate acts,  before  Code,  32  Cal.  447 :  removal  of  county  seat,  47  Cal.  488. 
Subd.  4,  Seals— patent,  14  Cal.  467.  Subd.  5,  Chief  governmental  offi- 
cers—incumbency, signatures,  seals :  before  Code,  15  Cal.  53 ;  32  Cal.  106. 
Subd.  8,  Laws  of  nature,  etc.— «eoffraphlcal  divisions,  1  Cal.  9;  5  Cal. 
140;  39  Cal.  40:  streets  of  city,  whiting  v.  Quackenbush,  March  13tb» 
1880, 5  Fac.  C.  L.  J,  153.  Books  and  documents— as  aid  see  sec.  1936. 


§§  1878-80  WIT37ESSES.  ^^ 


CHAPTBE  n. 


§  1878.  Witnesses  defined. 

§  1879.  All  persons  capable  of  perceptions  and  commtmication  may  be 

§  1880.  Persons  who  cannot  testify. 

§  1881.  Persons  in  certain  relations  to  parties  prohibited. 

§  1882.  When  privileged  persons  must  testify. 

I  1883.  Judge  or  a  juror  may  be  witness. 

§  1884.  When  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  under 
oath  is  received  as  evidence  for  any  purpose,  whether  such 
declaration  be  made  on  oral  examination  or  by  deposition 
or  affidavit. 

Compare— sec.  2002. 

Oral  examination— sec.  1846:  general  rulds  of,  sec.  2042  et  seq. 

Deposition— sees.  2019-2038. 

Affidavit— sees.  2009-2015. 

§  1879.  AUpersons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having  organs 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Competency  of  witnesses— no  exclusion  for  religions  belief,  17  CaL 
612:  nor  for  nationality  or  color,  45  CaL  57 :  attorney  as  witness,  49  Cal. 
382. 

Persons  inoompetent— to  be  witnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  witnesses : 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respecting 
which  tbey  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  cl:  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator. 
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upon  a  claim  or  demand  against  the  estate  of  a  deceased 

Serson,  as  to  any  matter  of  fact  occurring  before  tli'^ 
eath  of  such  deceased  person.    [In  effect  April  16tkj 
1880.] 
Subdivision  2.   Ohildren— 10  Cal.  66. 

Subdivision  3.  Parties  to  action  against  ezecntor,  etc.— claim» 
for  family  allowance,  inapplicable  to.  52  Cal.  568:  applies  to  nominal 

Barties,  50  Cal.  420:  party  may  testify  in  behalf  of  estate,  51  CaL  618;  53 
al.33b:  depositions,  wlien  not  admissible,  51  Cal.  101:  assignors  of  par- 
ties, included  by  amdt.  1880;  as  to  any  matter,  etc.,  before  deatli,  etc., 
added  by  amdt.  1880. 

§  1881.  There  are  particular  relations  in  which  it  is  the 
policy  of  the  law  to  encourage  confidence  and  to  preserve 
It  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases : 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  tho 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  tho 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

Subdivision  1.  Husband— when  may  be  witness  against  wife,  53 
Cal.  425. 

Subdivision  2.  Attorney— privileged  communications,  5  Cal.  450; 
40  Cal.  284 :  not  privileged,  23  Cal.  331 ;  29  Cal.  48 ;  36  Cal.  489 :  strict  con- 
struction, 36  Cal.  489. 

Subdivision  3.  Oonfession  to  priest— privileged  provision  inap- 
plicable, Estate  of  Toomes,  April  7th,  1880, 5  Pac.  C.  L.  J.  286. 
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§  1882  of  the  Code  of  Civil  Procedure  of  the  State  of 
California  is  hereby-  repealed.  I  In  effect  February  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  may  be  called 
as  a  witness  by  either  part^;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be 

J>ostponed  or  suspended,  and  to  take  place  before  another 
udge  or  jury. 
Ja8tic«— 2  Cal.  aeo. 
Jnror— 48  CaL  90. 

§  1884.  When  a  witness  doesnotnnderstand  and  speak 
the  English  language,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resident  of  the  proper 
county,  may  be  summoned  by  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  m 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  m  like  manner  as  a  subpcsna.  Any  person 
80  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

Interpreter— 6liort>liaiul  notes  of  testimony,  taken  through,  People  v 
Lee  Fat,  AprU  8th,  1880, 6  Pac.  G.  L.  J.  282. 
Sabposna— sec.  1985  et  teq, 
Gontempt-Hwcs.  1209, 1219^ 
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CHAPTER  m. 
VTRITINGS. 

A&T.  I.    WRITINOS  in  GESIOBLAJm 

II.  Public  Writings. 
IIL  Private  Writinos. 

ABTICLE  L 
Writings  in  Gsnxral. 

!1887.  Writings,  nnblic  and  priTate« 
1888.  Public  writings  defined. 
1889.  All  others  private. 

§  1887.  Writings  are  of  two  kinds: 

1.  iPublic;  and, 

2.  Private. 

§  1888.  Pablio  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sover- 
eign authority,  of  official  bodies  and  tribunals,  and  of  pub- 
lic officers,  legislative,  judicial,  and  executive,  whether 
of  this  State,  of  the  United  States,  of  a  sister  State,  or  of 
a  foreign  country; 

2.  Public  records,  kept  in  this  State,  of  private  writings. 

Subdivision  2.  Oertifled  copy  from  records^-as  primary  evi- 
dence, 49  CaL  210;  52  Cal.  171. 

§  1889.  All  otherwritings  are  private. 

ARTICLE  n. 
Public  Writings. 

S  1892.  Every  citizen  entitled  to  Inspect  and  copy  pablio  indttDgSt 
S  1S93.  Public  officers  bound  to  give  copies. 

il894.  Fourldndsof  public  wnttoga, 
1895.  Laws,  written  or  unwritten. 
1896.  Written  laws  defined. 
%  1897.  Constitution  and  statutes. 

1898.  Public  and  private  statutes  defined. 

1899.  Unwritten  taw  defined. 

1900.  Books  containing  Jaws  presumed  to  be  correct. 

1901.  Public  seal  autlienticates  a  law  or  document. 

1902.  Other  evidence  of  laws  of  other  States. 

1903.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  record  defined. 

1905.  Record,  how  authenticated  as  evidence. 

1906.  Record  of  a  foreign  country,  how  authenticated* 


§  1892.  Every  citizen  baa  a  Tigbt  to  Inspect  and  take  a 
copy  of  any  public  writing  of  tbia  State,  ezceiit  as  otlier- 
wise  expressly  provided  by  statute. 

Public  record!,  etc.,  open  to  liupectlaii— Political  Code,  sec  im:. 

^1893.  Every  public  officer  bavins  tba  cnstodyof  a 
lie  nriting,  wliich  a  citizen  has  a  right  to  inspect,  Is 
ound  to  eive  him,  on  demand,  a  certitled  copy  of  it,  on 
payment  of  the  legal  fees  therefor,  and  such  copy  is  ad- 
missible as  evidence  in  like  cases  and  with  like  daect  as 
the  original  writing.  [In  effect  July  Ist,  1ST4,] 
0«rtlSed  copy— from  tecoidB,  as  pilmar;  eildeuce,  49  GaL  210. 
§  1894.  Public  writings  are  divided  into  four  classes: 

2.  Judicial  records; 

3.  Other  official  di>cnments ; 

4.  Public  records,  kept  in  this  State,  of  private  writings. 
§  1895.  Laws,  whether  organic  or  ordinary,  are  either 


§  1896.  A  written  law  Is  tiat  which  is  promulgated  in 
writing,  and  of  which  a  record  ia  in  existence. 

§  1897.  The  organic  law  is  the  constitution  of  govern- 
ment, and  is  altogether  written.  Other  written  laws  are 
denominated  statutes.  The  written  law  of  this  State  is 
therefore  contained  in  Its  Constitution  and  Btatates,  and 
in  the  Constitntion  and  statutes  of  the  United  States. 

S  1696.  Statutes  are  public  or  private.  A  private 
Btatate  is  one  which  concerns  only  certain  designated  In- 
dividtiato.  and  affects  only  their  private  rights.    All  other 
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fitatntes  are  public,  in  which  are  included  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  Unwritten  law  is  the  law  not  promulgated  and 
recorded,  as  mentioned  in  section  eighteen  hundred  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au* 
thority  of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

Books— historical,  etc.,  sec.  1936:  resort  to,  sec.  1875:  autborityof, 
sec.  1963,  subd.  35, 36. 

Sister  State—scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  or  other  public 
writing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 
public  seal  of  the  State  or  country,  is  admissible  as  evi- 
dence of  such  law  or  writing.    [In  effect  July  1st,  1874.] 

Oertiflcate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900n. 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited^  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 

Becitals— in  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entr;^ 

of  the  proceedings  in  a  court  of  justice,  or  of  the  official 

act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 

Judicial  records— judgment  roll,  sec.  670:  papers  in  insolvency,  18 
GaL  41 :  execution  book  as  evidence,  sec.  683 :  swamp  land  papers,  cej> 
tified  copies  admissible,  52  Cal.  171. 

PXVAL  AFPSSDIX.— 66. 
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§  1905.  A  judicial  record  of  this  State,  or  of  the 
United  States,  may  be  proved  by  the  prodnction  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
duo  form. 

Jndicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  subd.  3 : 
appointment  of  executor,  etc.,  sec.  1429:  Jadgment  roll,  when  needs 
no  exemplication,  47  Cal.  21. 

Judicial  record  of  a  sister  State— IT.  B.  Const,  art.  4,  sec.  I:  1  CaL 
428;  7  Cal.  247 :  12  CaL  181 :  of  United  States  as  to  lands,  18  Cal.  416. 

Certificate— sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
tittestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  due  form, 
^he  signature  of  the  chief  judge  or  presiding  magistrate 
XQiust  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  |ln  effect  Jnly 
Ist,  1874.] 

Tpreign  jndgme&t— 38  CaL  648. 
Oertiflcata— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof— 

1.  That  the  copy  offered  has  been  compared  bv  the  wit- 
ness with  the  original,  and  is  an  exact  transcnpt  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
inains,  if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  190B.  The  effect  of  a  judgment  or  final  order  in  an 
fiction  or  special  proceeding  before  a  court  or  judge  of  this 


if  ths  estate  of  a.  decedent,  o 
personal,  political,  or  legal  condition  01 
ticalar  pereon,  the  judgment  or  order  ■ 
the  title  to  the  tljing,  the  will,  or  admimHtrai,iua,  ur  tue  eoa- 
dition  OT  relation  of  tlie  person ; 

2.  In  other  cases,  the  judgmeDt  or  order  I9,  in  respect  to 
the  matter  directly  adjudged,  conclusive   between  tha 
1  .i>^i,.«„nn^,,=„„=  .„  ^■''■"-.^tliytitlo  subsequent 


Le  capacity,  provided  they  have  notice  actual  o 
i;uiis^i  uctive,  of  tlte  pendency  of  the  action  oc  pcoceediue. 
[In  effect  July  1st,  laTl.j 

ESTOPPEL  BT  BEOOSD. 
Indsmrat— or  order:  Fitialiiy,  defined,  J3  Cal.  tti:  minlred,  H 


eTsUy,31CaLllBi  liCsl.nS;  3aCBl.231i  »  CaLSM:  61  Cai.m:  mmB 
IHi5t^dedO[pioven,s«:.l»«>,Bubd.ei  S3  Cal.SM;  »  CaL  78;  30  Cat. 
^^Si-W^ttCaiil:  walrer  or, £f  C>L  *II9 :  ncocdi  ot  AaiA  or 


K»i»tM.W^fia-. „ _ 

8DpOTTlM>n,«fCaL4IilaequlCriut(,3eCaL4SiiM  CU.: 
<>TconniitlsMr,«  C*].h£ 


H;  49  CbLIU,  ^3;  te  Ca).  ^1  49  CaL  h». 
19;  LlDebaa  i.HsUUiWay,  Much  3d,  law, 
Cal.  63* :  ocherwlsB  of  lilarlor  Courts,  II 
S»;  butseetaC£l.l71. 


deflalttoa.eec.igii:  demurrer, Jadjiaaat 


prestuDption,  accordiDtcto  the  matter  directly  detennioed, 
between  the  Bamd  partieit  and  tlieir  representativea  and 
BuccBssoTS  iniDtereatbylitlQstibsKquPDttotbeconunencA- 
mentof  the  action  or  speciEil  proceeding,  litigntiug  for  the 
same  thing  under  the  same  iJtle  and  in  the  same  capacity. 
Dlftpnlatkla  praimnptioxifr'iwe  see.  IMS  uul  notea- 
Faitls*  and  piivlai— see  sec.  1906,  anbd.  Tn,  sec.  UIV. 

g  1910.  The  parties  are  deemed  to  be  the  siune  when 

those  between  whom  the  evidence  ia  offered  were  on  op- 

Sosite  Bides  in  the  former  case,  and  a  judgment  or  other 
ecermlnatlou  could  in  tha,t:  case  have  been  mads  between 
them  alone,  though  other  parties  were  joined  with  both 


§  1911.  That  only  Is  deemed  to  have  been  adjodged  in 
a  lormeriudemeut  which  appears  upon  its  face  to  hare 
been  ho  adjudged,  or  which  was  actually  and  necessarily 
included  tharem  or  necessary  thereto. 

&«•  matter  diiecllr  >djadg*d— note  to  sec.  IIW,  sabd.  3. 

§  1912.  Whenever,  pnrsnant  to  the  last  four  aectlons,  a 
party  is  bonnd  by  a  record,  and  such  party  stands  in  the 
relauon  of  a  eatety  for  another,  the  latter  Is  also  bonnd 
from  the  time  tbat  be  has  notice  of  tbe  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  In 
the  defense. 
Smibr  nntF  asaliul  ptinclpal-M  Cal.  W. 
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§  1913.  The  effect  of  a  judicial  record  of  a  sister  State 
is  the  same  in  this  State  as  in  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or 
special  proceeding,  and  except,  also,  that  the  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov^ 
ernment  under  which  he  was  invested  with  his  authority. 

Judgment  obtained  in  another  State— by  publication  of  summons, 
8  Cal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  judgment  of  any  other  tribu- 
nal of  a  foreign  country  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest^y  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  impeaching— not  for  error,  32  Cal.  176:  by  infant, 
31  Cai.  273:  bysbowlng  alteration,  50  Cal.  448:  by  collateral  attack,  49 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note;  7  Cal.  54, 443; 
8  Cal.  562;  27  CaL  300;  30  Cal.  439. 

g  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

Jmiekliction— generftUv,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
of  defendant  sued  by  nctitious  name,  50  Cal.  203:  of  court  not  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  fol- 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  public  docu- 
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xnents  printed  by  the  order  of  the  Legislatnre  or  Con- 
gress, or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certiiiea  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  theur  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recogniition  thereof  in  some 
publio  act  of  the  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keex>er  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  olficer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keepei 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFFICIAL  D00nitO!NTS. 

SUBDrTlsioir  5.  Municipal  corporation— 48  Cal.  143. 

SUBDIVISION  6.  Certified  copy— of  documents  in  this  State:  al- 
calde grants,  21  CaL202:  certificate,  sec.  1923:  street  assessments,  cex^ 
tiflcate  to  record,  44  Cal.  213:  swamp  land  papers,  62  Gal.  171. 

SUBrnvisioir  7.  Documents  in  another  State— scope  of  term 
**  sister  State."  sec.  1924:  in  land  department  of  United  States.  14  CaL 
M4;  18  CaL  416;  19  Cal.  87;  40  Cal.  358. 
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§  1919.  A  public  Tecord  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
fied by  the  legal  keeper  of  the  record. 

Public  record  of  a  private  writing  —  certified  copy  of:  alcalde 
grants,  31  CaX.fHOO:  deed,  49  Cal.212:  expedlente  of  Mexican  grant,  51 
Cal.  990:  patent,  50  Cal.  346:  power  of  attorney,  51  Cal.  198:  railroads, 
articles  of  consolidation,  50  Cal.  346. 

§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  publio 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  facts  stated  therein.  [In  effect  July  Ist, 
1874.] 

Official  docaments— proof  of,  sec.  1918. 

Entries  in  performance  of  public  duty— 6  CaL674;  31  CaL140,d00s 
35  Cal.  S21 :  by  officer  or  board  of  officers,  etc.,  sec.  1928. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  oi  a  sister  State,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
iudgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

§  1922.  There  must  be  attached  to  the  transcript  a  cer- 
tificate of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  ]}roceedings,  and  jurisdiction  may  also 
be  provea  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  -The  certifi- 
cate must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 


§  1924.  Tbenioviaioiigof  the  precediue  sections  ot  this 
article  applicable  to  the  public  writiD)^  ^  a  slater  State, 
re  equally  applicable  to  thepublicwritlngsof  the  [TiiiteA 


§  1925.  A  certiScate  of  purcliase  nr  of  location  of  any 
lands  in  this  State,  issued  or  made  in  pursuance  of  anv* 
law  of  the  United  States  or  of  this  State,  is  primary  evi- 
dence tliat  the  holder  or  asslRuee  of  such  certificate  is  the 
owner  of  the  land  described  therein ;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tiOD,  or  time  of  tiling  a  pie-emption  claim  on  which  tho 
certificate  ma^  have  oeen  issued,  the  land  was  in  the  ad- 


. a  of  the  adverse  party,  or  those  under 

whom  he  claims,  or  that  the  adverse  party  ia  holding  tha 
land  for  mining  purposes. 

CertUlcate  of  porchaM— advene  i>oiseasl{o,dBfeniIaiit<ilBlinli]g.U 
CBl.4i::*annlmeat  of.nCsLM;  trCaLUSseDect  oT.SlCaL  Ifi  U 
"iLKli  aTtdBnce  amlmttM  Cd.mt  evldeiKC  aa,  48  Ciu  M:  Iwoffl- 
ent proof  i^gtl^iilainilCaLSM:  }iid^raitOD,iTliennDtai,UC>L 
I:  ntortgaaee.  trbeta  jDnlar,  H  Cu.  (W:  preaiBtnn.  ToiLud  e.  Put- 
un,  A^iraAims%o.dl..jr4Uinffi]iaJtu<aUtlBbr.U  CaL 


IM;  sTiKLHi'ijpnxi^ateiiiuncaTaDd  ni'mmS^ii 

I6fl!  rBqnlslte«,H  OaI.m>  Boopo  0I1I8  CaLTBIr 

461;  M  CaL  Ul. 


\,  report  as  endence,  4I>  CaL  229. 
ABTICLE  m.  ' 
Pbtvatb  Wbitisob. 


689  WRITINGS.  §§ 

1947.  Copies  of  entries  also  allowed. 

1948.  Private  writings  acknowledged  and  certified. 

1949.  County  clerks  to  keep  private  papers  deposited; 

1950.  Public  records  not  to  be  carried  about. 

§  1929.  Private  writings  are  either— 

1.  Sealed;  or, 

2.  Unsealed. 

No  distlBction— between  sealed  and  unsealed  writings,  sec.  1932. 

§  1930.  A  seal  is  a  particular  sign,  made  to  attest  in 
the  most  formal  manner,  the  execution  of  an  instrument* 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1931. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im< 
pression  made  by  a  public  officer  with  an  instrument  pro- 
vided by  law,  to  attest  the  execution  of  an  official  or  pub- 
lic document,  upon  the  paper,  or  upon  any  substance  at- 
tached to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "  seal  '*  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.] 

Scope  of  word  '*  seal  "—sec.  14. 

'  Impression  of  seal— CivU  Code,  sec.  ifi28;  5  CaL  220, 315. 

Seal  of  corporation— 22  Cal.  156;  52  Cal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  cdfference  hereafter,  in  thid 
State,  between  sealed  and  unsealed  writings.  A  writing 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
charged, by  a  writing  not  under  seal.  [In  efEect  July  1st, 
1874.] 

Oorresponding  provision— see  Civil  Code,  sec.  1629. 

Before  distinction  abolished— 13  Cal.  220,  510;  15  Cal.  363:  16  Cal. 
165:  impeaching  consideratioh  of  sealed  instrument,  6  Cal.  134, 664;  10 
Cal.  461;  12Cair286;  13  Cal.  36;  14  Cal.  19. 

Agreement  of  composition— requires  no  seal,  sec.  1934. 

Under  Mexican  system— no  distinction,  sec.  14n. 

§  1933.  The  execution  of  an  instrument  is  the  sub- 
scribing and  delivering  it,  with  or  without  affixing  a  seal. 

Ezecntion  of  instrument— subscribing,  28  Cal.  157;  29  Cal.  852;  49 
Cal.  192;  51  Cal.  404.473:  delivering,  5  Cal.  319;  13  Cal.  502;  51  Cal.  573: 
effect  of  seal,  before  distinction  abolished,  16  Cal.  594. 

§  1934.  An  agreement  in  writing  without  a  seal,  for , 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
fl£  if  a  seal  were  affixed. 


§§  1935^40  wRiTiKOs.  OTO 

§  1935.  A  subscribing  witness  is  ono  who  sees  a  writine 
executed  or  hears  it  acluiowledged,  and  at  the  request  ot 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  persons  indif- 
ferent between  the  parties,  are  prima  facie  evidence  of 
facts  of  general  notoriety  and  interest.  [In  effect  July. 
1st,  1874.] 

Books— as  aid  to  court,  sec.  1875:  as  evidence,  sec.  1900:  presumptions 
as  to,  sec.  1963,  subds.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-five  and  nineteen  hundred  and  nineteen.  If  it 
has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  such  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  TVTiting,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty-five. 

Evidence  of  contents  of  in8trament^Iostdeed,49CaL263:  proof 
before,  3  Cal.  427  i  49  Cal.653. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 
liarty,  he  must  first  have  reasonable  notice  to  produce  it. 
If  he  then  fail  to  do  so.  the  contents  of  the  writing  may 
be  proved  as  in  case  ot  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtamed  or  with- 
held by  the  adverse  party. 

Document  in  poaseasion— of  opponent,  sec.  1855,  subd.  2  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspectea  by  the 
arty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  the  case. 


R 

Qi 


§  1940.  Any  writing  may  be  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  df 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  July  Ist,  1874.] 
Proof  of  execution  of  writing— bjr  admission,  sec.  1943. 
Subdivision  2.   Proof  of  handwriting— sees.  1943. 
SUBDIVISION  3.   Subscribing  witness— sec.  1935;  3  Cal.  427;  12  Cal. 

906,436;  14  Cat.  18;  26  Cal.  393;  27  Cal.  238:  other  evidence  of  execution, 
,wben  admissible,  sec.  1941 :  ou  contest  of  will,  sec.  1315. 
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§  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  given,  when  the  instrument  is  one  mentioned  in 
section  nineteen  hundred  and  forty-five,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
which  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Oomparison  of  handwriting--47  CaL  294:  experts,  50  Cal.  46S. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  ti^eated  as  genuine  by  the 
party  against  whom  the  evidence  is  offered,  or  proved  to 
be  genuine  to  the  satisfaction  of  the  judge.  [In  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  and  acted  upon  as 
such,  by  persons  having  an  Interest  in  knowing  the  fact. 

Fresnmption— that  ancient  writing  is  genuine,  sec.  1963,  sulxL  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1947 :  as  evidence  in  favor  of  party 
making  them,  2  Gal.  172:  7  Cal.  186:  14  Cal.  573;  17  Cal.  58,  466:  of  al- 
lied partnersbip,  23  CaL  511:  49  Cal.  105:  where  alteration,  sec.  1982: 
l/bal.^24. 

§  1947.  When  an  entry  is  repeated  In  the  regular 
course  of  business,  one  bemg  copied  from  another  at  or 
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near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 
Entiy  copied— from  slate,  14  GaL  573. 

§  1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writmg  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Conveyance  of  real  property—as  evidence,  sec.  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  July  1st, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  oi  which  is  admissible  m. 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  w^ere  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.]  ^ 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  and  certified,  as  pro- 
vided in  the  Civil  Code,  may,  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  original,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conveyanceB— when  admissible,  25  Gal.  129;  2T 
CaL  60, 238;  88  Cal,  216, 449, 


/ 
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OHAPTEB  rV. 

MATERIAL  OBJECTS  PRESENTED  TO  THE 
SENSES,  OTHER  THAN  WRITINaS. 

S  1954.  Material  objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses, 
has  such  a  relation  to  the  fact  in  dispute  as  to  afford  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  an  item 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 

Material  obJectB-*blood-spots  provable  by  witnesses,  49  CSl.  485. 

CHAPTER  V. 

INDIRECT    EVIDENCE,   INFERENCES,! AND 

PRESUMPTIONS. 

1957.  Indirect  •ridence  classified. 

1958.  Inference  defined. 

1959.  Presumption  defined. 

1960.  When  an  inference  arises. 

1961.  Presumptions  may  be  controverted,  when* 

1962.  Specification  of  conclusive  presumptioos. 
196S.  All  otixer  presumptions  may  be  controTerted. 

§  1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
txpressly  directs  to  be  made  from  particular  facts. 

1960.  An  inference  must  be  founded— 


! 


On  a  fact  legally  proved;  and, 
2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  th# 
course  of  nature. 

Fbtal  appsvdxx.— sv* 


§  1961.  A  pteaomptiou  (nnless  declared  by  law  to  be 
coBcloaiTe)  ma;  be  controTened  by  otbeF  evidence,  direct 
or  Indirect ;  but  nnless  Bo  controverted,  the  jary  are  boaiid 
te  find  acccTding  to  tbe  piasumption. 

9  1962.  The  following  pTeBomptiona,  and  no  Dtbeia,  are 
deemed  conclusive: 

1.  A  malicious  and  guilty  intent,  from  the  deliberate 
commission  of  an  unlawful  act,  for  tbe  purpose  of  injni- 
ing  another. 

2.  The  truth  of  tbe  facts  recited,  from  the  recital  in  a 
written  instrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subseqoent  title;  but  this  rule 
does  not  apply  to  the  recital  of  a  consideration. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act, 
or  omission.  Intentionally  and  deliberately  led  another  to 
believe  a  particular  thing  true,  and  to  act  upon  such  be- 
lief, be  cannot,  in  any  litigation  arising  out  of  aoch 
declaration,  act,  or  omission,  be  permitted  to  falsity  it, 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  land- 
lord at  the  time  of  the  commencement  of  the  relation. 

6.  The  issue  of  a  wife  cohabiting  with  her  husband, 
^vbo  is  not  impotent,  Is  indisputably  presumed  to  be 
lesitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclusive;  but  such  judnnent  or  order 
must  be  alleged  in  the  pleadings,  if  there  De  an  opportu- 
nity to  do  BO ;  if  there  be  no  Bucb  opportunity,  the  judg- 
ment or  order  may  be  need  as  evidence. 

T.  Any  other  presumption  which,  by  statute,  la  ex- 
pressly made  couclnsive. 


1.   MaliDlOBilntsnt-lnlfbeLllCiL^S 


3CaL28a:  )SGBL9a:41C>].«9i  <2CsLi:i;  44Ca].930,393;UCat. 
Itatepatent.SCsl.^M:  SlCaLWl;  M  CaLiW;  tl Cal.  191  i  M  Cal. 
itreefcODtrBcC  fa,  M  Cal.  370:  tu  deeds  In,  k  Cal.  313:  Unltnl 
s  patent.  U  Cal.  mug  Cal.  366:  ]iiCal.^Q9,3Mi  lICaLza.iMiW 


uhi^vt;  £t  UAL  iuo;  it  ^.u-ois:  «j  ijai.iii 

Cal.  SDO;  »  Cil.  IM;  W  Cal.  jjl:  »  Cal.!3ri  »  ■.«.  <»>  iuiiuii<»h.uu, 
■ee  ExcKFTioNS.  and  M  GsL  36ii  M  CaL  WI;  n  C*1.  >«()i  a  Csl.  !6Z)  41 
Cal.  Me;4S  Cal.  KM;  4T  Cal.  419,414:  O  Cal.»2;  pn»t  of  reUtlon,  U 
Cal.M4:  nila Inapplicable. 38 CaLm. 

BUBDiTisio:!  S.   IiBgltliDac7  of  Inas— compare  sec  1963,  inbd.  31. 

BuBDiviBiOH  e.  IndBment  qr  order^wtiea  ooMlnslTe,  tea  »ec. 
IMSi  llCaLail4iS3Cal.S54.ai3:  ;7CaI.K3:30Cal.M3.301,»09,3M,«0i 
31  C^ltBi  3}  Cal.  l;e:  33  Col.  14.  443;  34  Cal.  :eSi  it  CaU  33,  !3I>,  489i 
STCal.S3e.3Se:  3U  Cal,  m  DIW:  3»  Cal.  4T3;  40  Cal.  246.  291,  1194:  41  Cal. 
221,  233,298;  42  CaLKi)  49  Cld.  36,  210.  906;  44  Cikl.  292;   4t  CaL  129,  439, 

SuBSiTisioii  7.  Other  ettDppali— alcalde  grant,  as  to,  1  Cal.  299: 
conclusive  eriaence,  cenerally,  lec.  1073;  ti  CaU 644;  Infanta,  none 
■mLlnsC,  at  Cal.  193 :  notice  In  probato  matten,  Bees.  1376,  1636:  probace 

S  1963.  All  other  ptesamptiont  are  satiatfictory,  If  ua- 
contradicted.  They  are  denominated  diBputabla  pre- 
sumptions, and  may  be  controvened  by  ottaei  evidence. 
The  following  are  of  that  kind: 

1.  That  a  psison  ia  innocent  of  crime  or  wioDg. 

2.  That  an  unlawful  act  was  dona  with  an  nnuiwf  nl  in< 

3.  That  a  peison  intends  the  ordinary  conseqaence  ot  his 

voluntary  act. 
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4.  That  a  person  takes  ordinary  care  of  his  own  con- 
cerns. 

5.  That  evidence  wlllf ullysappressed  would  he  adverse 
if  produced. 

u.  That  higher  evidence  would  be  adverse  from  inferior 
beingproduced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter.  _  _ 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
liim. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  01  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  m  possession  of  an  order  on  himself 
.for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  regularly 
appointed  to  it. 

15.  That  official  duty  h&s  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  i>assed  upon  by  them. 

ID.  That  private  transactions  have  been  fair  and  regu- 
lar. 

1:3.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writine  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

25.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  beard  from  in  seren  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi- 
nary course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  of  copartnership. 

80.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  mto  a  lawful  contract  of 
marriage. 

31.  That  a  child  bom  in  lawful  wedlock^  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  genersdly 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

39.  Thattnere  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

First,— li  both  of  those  who  have  perished  were  under 
the  age  of  lifteen  years,  the  older  is  presumed  to  have 
survived. 
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Second. — It  both  were  above  tbe  age  of  aizty,  tbe  younger 
is  T^smned  to  bave  aiirvired. 

Third.— It  one  be  under  fifteen  and  tbe  other  abova 
sixty,  the  former  is  presumed  to  have  survived. 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and 
the  sexes  be  UiEEerent,  the  male  is  presumed  to  bave  sur- 
vived.   If  tbe  Bexes  be  tbe  same,  tlien  tbe  older. 

Fifth.— If  one  be  imder  fifteen  or  over  sixty,  and  the 
other  between  thoae  a^s,  the  latter  Is  presnmed  to  bave 

Freininptlaos—vhcn  raised.  31  Cal.  4M;  ol  knowledge  at  tbe  lav. 


s  14,  Officer  dsemed  refnlarly  appolntwl—3Cil.(93: 
■  —    leCnl.SW;  SlCaJ.'h'li  »C»L». 

ind  H.   Beealar  psTformance  of  offlcial  and 

jndiolol  dutr-l  Cal.  3!^;  3  Cal.  37.  l»2i  SCal.  93;  «  Cal.  EL:  9CbI.  9M;  IS 
CaLJ^jSI  tfoL  SiL;  K  Csl.lS):  47  Cnl,  43. 223,  IH [  48  Csl.  199.414.  483; 
41Cal.S^.G;>i»Cal,3N;  SI  Cal. S9. 143. 338,  447 ;  S3  Cal.  ITl,  338,  IM;  M 
cal.  330. 430)  Doiigbeitf  E.  ftarrurin.  MBrcb  9[b.  18M. »  Pac.  C.  L.  J.  81 : 
La  Sue.  Fraosalse,  etc.  r.  BcaiU,  lurch  (lit,  IM,  i  Pac  C.  L.  J.  273. 

SintDivisiOK  IS.  Jniisdlotion— sec.  3>ii. 

SusDivisiOH  17.  Judicial  record  correct— 48  CaL  131, 49  CaL  192, 
:::>;  91CiU.:l»,:9e.U7i93Cal.  33B.<iM:93CBl.339,«39. 

BDnnivtsioM  3D,    Ordinary  codih  of  baslnaei  foUcnred— WW. 

n-omlaiorr  note,  etc.,  imports  ct 


SUBDIVISIOH  39.   WritlDg  truly  dated— di 


SUBDITIBiox  23.  Death  of  pereon— not  beaid  from  In 
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SUBDiyieRroir  29.  Oopartnen— 29  Cal.  257;  49€al.  344. 
SUBDinsioir  30.  Marriage— Civil  Code,  sees.  68-78;  10  CaL587;  26 
Cal.  132;  47  Cal.  621;  52  Cal.  5(id. 
SUBDiYisiON  31.  Legitimacy— 13  Cal.  101. 
SUBDivisio]!!r  33.   Law  obeyed— 51  Cal.  210. 
SUBDivisiosr  36.   Foreign  laws— 21  Cal.  226?  32  Cftl.  60. 
SuBDivisioir  39.   Consideration  of  contract— see  snbd.  21,  note. 

FBESUMFTIONS  IN  VABIOUS  OASES. 

Adultery— 41  CaL  107.  Ancient  writing— when  deemed  gemiine, 
sec.  1963,  subd.  34.  Authenticity  of  book— when  presumed,  sec.  1963, 
fiubd.  35.  Burial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
Oheck— 45  Cal.  419.  Oottimnnity  property— 12  CaL  251.  Conclusive 
presumptions— sec.  1962  and  notes.  Oontinuance— of  existing  thing, 
sec.  1963,  subd.  32.  Contract— consideration  for,  sec.  1963,  subd.  89. 
Conyeyance  of  executor,  etc.— sec.  16U1.  Date— of  writing,  correct, 
sec.  1963, subd.  23  and  note:  of  indorsement,  see  that  head.  Disput- 
able presumptions— sec.  1963,  and  note  supra.  Entire  issue,  etc.— 
submitted,  sec.  1963,  subd.  18.  Evidence  suppressed— would  be  ad- 
verse,  sec.  1963,  subd.  5.  Execution  of— conveyance,  sec.  1963,  subd.  37. 
Pire  department  records— Political  Code,  sec.  8341.  Foreign  laws- 
embodied  in  reports,  sec.  1963,  subd.  36  and  note.  Higher  evidence- 
adverse,  sec.  1C63,  subd.  6.  Identity— of  person  from  name,  sec.  1963, 
subd.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
at  date,  sec.  1963,  subd.  23.  Innocence— sec.  1963,  subd.  1.  Jurisdic- 
tion—presumed, sec.  1963,  subd.  16.  Law  obeyed— sec.  1963,  subd.  33. 
Legitimaoy— sec.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
lar course  of  mail,  sec.  1963,  subd.  24.  Militia  fine— Political  Code,  sec. 
1935.  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
Cal.  74.  Negligence— 25  Cal.  467;  28  Cal.  627;  44  Cal.  83.  Notary's  prot< 
est— Political  Code,  sec.  795.  Obligation  delivered  back— has  oeen 
paid,  sec.  1963,  subd.  9.  Officer  regularly  appointed— sec.  1963,  subd. 
14  and  note.  Official  and  judicial  duty  regularly  performed— sec. 
1963,  subds.  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
Ordinary  consequences— intended,  sec.  1963,  subd.  3.  Ordinary 
course  of  business— followed,  sec.  1963,  subd.  20  and  note.  Ordinary 
course  of  nature,  etc.— sec.  1963,  subd.  28.  Ownership— whence  pre- 
sumed, sec.  1963,  subd.  12;  from  possession,  sec.  1968,  subd.  11  and  note. 
Farmership— whence  presumed,  sec.  1963,  subd.  29  and  note :  special. 
Civil  Code,  sec.  2484:  use  of  fictitious  names  in.  Civil  Code,  sees.  2466- 
2471.  Person  not  heard  £rom— in  seven  years,  deemed  dead,  sec.  1963, 
subd.  26  and  note.  Possession  imports  ownership— sec.  1%3,  subd. 
11  and  note.  Possessor  of  order  on  himself— sec.  1963,  subd.  26  wd 
note.  Private  transactions— deemed  regular,  sec.  1963,  subd.  19.  Pro- 
bate Court  order— for  disclosure  of  property,  sec.  1460.  Promissory 
note,  etc.— imports  consideration ,  sec.  1963,  subd.  21  and  note.  Receipt 
—later,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  facie 
evidence,  48  Cal.  635.  Record-judicial  deemed  correct,  sec.  1963,  subd. 
17.  Short-hand  notes— sec.  2t3.  Stock— sale  for  assessments,  CivU 
Code,  sec.  348.  Surveys— Political  Code,  sec.  3973.  Surviving  calam- 
ity—sec.  1963,  subd.  40.  Thing  delivered— to  owner,  sec.  1963,  subd.  8 
and  note.   Unlawful  intent*4ec.  1963,  subd.  2. 
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CHAPTER  VI. 


I987.''*Indispensab1e  evidence,  what. 

1W8.  To  prove  usage,  perjaryt  and  treason,  more  tban  one  witnen 

required. 
1969.  Will  to  be  in  writing. 
1970   How  revoked 
1971*.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 

1973.  Agreement  not  in  writing,  when  invalid. 

1974.  Bepresentatlon  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  yalidity  of  particular  acts,  or  the  proof  of  particular 
facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 

Two  witneMea— f  or  probate  of  lost  win,  sec.  1839. 

J  1969.  A  last  will  and  testament,  except  a  nancnpative 
1,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
9uch  a  will  is  to  be  shown,  the  instrument  itself  must  be 
produced,  or  secondary  evidence  of  its  contents  be  given. 
[In  effect  July  Ist,  1874.] 
liost  or  deatroyad  wiU--probate  of,  sees.  1338-1341. 

fl970.  A  written  will  cannot  be  revoked  or  altered 
erwise  than  as  provided  in  the  Civil  Code.    [In  effect 
July  1st,  1874.] 
Revocation  or  altavatlon  of  will-^ee  Civil  Code,  aee.  1292  tt  »eq. 

%  1971.  Ko  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating theretO)  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawtul  agent  thereunto 
authorized  t>y  writing. 
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Scope  of  seetloii-^pplleatloii  restricted  by,  tee.  1972. 

Qosreq>ondtzig  proTiiioa— Civil  Code,  sec.  1091. 

Beal  property— estate,  taterest,  etc..  In,  compare  sec.  1979,  labd.  Si 
bill  of  sale  insnfElclent*  Si  CaL  191 :  mwtaage  Uen  can  only  be  weated 
by  writing,  58  CaL  677. 

Triist--CivU  Code,  sec.  8d2;  6  Cal.  154. 

§  1972.  The  preceding  section  mnst  not  he  comtrued 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trost  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

'nnsts~lmplied,21  Cal.  92 ;  22  Gal.  575 ;  27  Cal.  119;  85  GaL  481 ;  36  Cal.  94. 

Fart  performanco-^enforcing  verbal  contract  after,  1  Cal.  119, 207;  10 
Cal.  150;  19  CaL 447;  24  Cal.  142;  35  CaL  646;  39  CaL  109;  44  Cal.  595;  48 
Cal.  194 :  executed  parol  agreement  to  convey  land,  not  within  statute, 
82Cal.66L  *~     -© 

§  1973.  In  the  following  cases  the  agreement  is  in- 
Talid,  unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree* 
ment,  cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  makine  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry; 

4.  An  agreement  tor  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money ;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  cnarged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subscribed  by  the  party 
sought  to  be  charged. 


J 
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Ogninpiniilliig  prorlilim—aes  Civil  Code.  sec.  1B!4. 

Note  oi  mBmorandnm^laMiugfl  and  sofllcleiicy  of,  SI  C!mL  fiS;  9T 

siTHniTT«if™  1.  AEimBieiii  not  to  b*  Hifaniied 'Within  ■  *»"— 
«  ot  Fnmds.  U  CaL  SMt  U  CsL  286:  not  wll 
ol  pamienlUEi,  put  penoimuice.iT  CaL  ITi 
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8<:BDivisi<ni  t.'UTMnunI  for  lals  of  goods,  su.- 
entry  oI>  Mm  1  CiL  lisi  alaa,  CItII  Code,  kc.  i;m,  PdILcIc 
>»2ica(iMpimdlIKwi«liloa,ClTncode.sec.I^,andBe 
teo.tI«:  oaaMetm  wiltlDC,  iriien  pieumed,  1  CbI.  IS] 
CaLJAt  aCataU:  UClLnl:  UCaL%I;  HCal.ira.U9;  : 
goods  and  cbHtali,  powlns  crop*  *ra  not.  6  Cal.  «M ;  l 
CiLSMi  lnniniicapDllCT>flre>wooUMcralMcnrl[ir,MCi 


9  1974.  No  eTidenca  la  admlssi'ble  to  chatm  a  person 
uponatepreaentation  as  to  the  credit  of  a  tEird  person, 
unless  Buch  representation,  or  Boma  memorandum  there- 
of, be  In  wilting,  and  either  subscribed  by,  or  in  tbe  band- 
wilting  of,  the  party  to  be  charged. 

CHAPTEE  Vn. . 


TITLE  m. 

Of  the  Prodnction  of  Evide]iee« 

Gbap.  I.    By  whom  to  be  produced.    §§  1961-1982. 
n.    Means  of  production.    §§  1985-1997. 
m. .  Manser  of  production.    §§  2002-205i. 
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, ^^ altered, 

after  its  execution,  in  a  pan  material  to  tbe  question  ia 
dispute,  must  account  for  the  appearance  or  alteiatiOD. 
He  may  show  that  ttie  alteration  was  made  ty  anotbei, 
without  Ills  concurrence,  or  was  made  with  tbe  consent  of 
the  parties  affeuted  by  It,  or  otherwiaa  propeTlr  oz  inno- 
cently made,  or  that  the  altera,tiaD  did  Dot  c&ange  tba 

meaning  or  language  ■■'  "•-  '—* '     "  '—  -"-  "■-' 

he  may  give  the  writil 


:.    If  lie  do  that, 

in  evidence,  but  not  otherwise. 
a«3:  tinpeach1n«  cerclflcatfi  for.MCW. 


entl)'  eip^lned, 
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rected  to  a  person  and  reqnirins  his  attendance  at  a  par- 
ticular time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  bring  with  him  any  books,  documents, 
or  other  things  under  his  control,  which  he  is  bound  by 
law  to  produce  in  evidence. 

§  1986.  The  subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimonv,  it  may 
be  issued  by  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  cert^cate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  could  exercise  if  the  subpoena  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1967.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  containing 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  198&  Xf  a  witness  is  concealed  in  a  building  or  vessel, 
80  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
upon  proof  hj  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  tnat  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 
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§  1989.  A  witness  is  not  obliged  to  attend  as  a  witness 
beiore  any  court,  judge,  justice,  or  any  other  officer,  out 
of  the  county  in  which  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

J;  1990.  A  person  present  in  court,  or  before  a  judicial 
cer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpoena  issued  by  such 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
Rwom,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  officer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  nis  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  snbpcena— 46  Cal.  82. 

Refusal  to  answer— sec.  2065;  35  CoL  89. 

Contempt— Bees.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars, 
and  all  damages  which  he  may  sustain  by  the  failure  oi 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil,  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a^ 
court  or  officer  pursuant  to  this  chapter,  must  specify- 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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{>arpos6  of  being  orally  examined,  may  be  made  as  fol< 
ows: 

1.  By  the  conrt  itself  in  which  the  action  or  special  pro- 
ceeding is  j)ending,  unless  it  be  a  Justice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed* 
ing  is  pending,  if  pending  before  a  Justice's  Court,  or 
before  a  judge  or  other  person  out  of  court.  [In  effect 
April  16th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production 
may  be  required.  In  all  other  cases  ms  examination, 
wiaen  allowed,  must  be  taken  upon  deposition. 


1 
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CHAPTER  in. 
MANNX2R  OF  PRODUCTION. 

ABT.  I.  Hods  op  Taking  the  Testimony  of  Witnxsbb. 
II.  Affidavits. 

III.  Depositions. 

IV.  Manner  of  Taking  Depositions  Out  of  the  State. 
V.  Manner  of  Taking  Depositions  in  the  State. 

Tl.   General  rules  of  Examination. 

ABTICLE  I. 

MODE  OF  Taking  the  Testimony  of  "WiTsraasBBn 

%  2002.  Testimony.  In  what  mode  taken. 
S  2003.  Affidavit  defined. 

!2004.  A  deposition  defined. 
2005.  Oral  examination  defined. 
2006.  Deposition,  how  taken. 

§  2002.  The  testimony  of  witnesses  is  takeit  in  three 
modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  exammation. 

§  2003.  An  affidavit  is  a  written  declaration  nnder 
oath,  made  without  notice  to  the  adverse  paxty. 

Affidavits-«ec.  2009  et  teq, 

§  2004.  A  deposition  is  a  written  declaration  nnder 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

Depositions— sees.  2019-2021 :  form  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
lact  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

Greneral  mles  of  examination— sees.  2042-2064. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
tion and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depositions— formerly,  in  narrative  form,  35  Cal.36. 
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ABTICLE  n. 

Affidavits. 

!  1  2009.  Affidavits  and  depositions,  how  taken. 

'  I  2010.  Evidence  of  publication,  wliat. 

1 1  2011.  Wbere  filed. 

!  I  2012.  Affidavits  to  be  used  in  tUs  State,  before  wbom  may  be  taken 

in  this  State. 
S  2013.  If  made  in  another  State  of  the  United  States,  before  whom 

taken. 
%  2014.  If  made  in  a  foreign  country,  before  whom  taken. 
S  2015.  Certificate  of  the  clerk,  if  taken  before  a  Judse  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a  paper  in  a  special  proceeding,  to  prove  tne  service  oi 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by- 
some  other  provision  of  this  Code. 

Use  of  affldavita— 81Cal.203. 

Signature— not  essential,  15  GaL  53. 

In  foreign  language— excluded,  23  Cai.  418. 

Extent  of  affidavit— 27  Cal.  298. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  am- 
davit  of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  which 
the  publication  was  made. 

Affidavit  of  publication— see  sec.  413n:  "proprietor"  sjmonymous 
with  *'  printer,^  37  GaL  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  witli  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
t}ierein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  ma^  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persona  authorized  to  take  affidavita— sec.  179,  subd.  3:  official 
character  of  Justice  of  the  peace,  within  the  State,  need  not  appear, 
15GaL68. 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  sovemor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal.    [In  effect  July  1st,  1871.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the 
United  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
uineness of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 

ARTICLE  m. 


DEPOSITIOirS. 

2019.  Deposition,  when  used. 

2020.  Testimony  of  a  witness  out  of  the  State,  when  taken. 
S  2021.  In  the  State,  when  taken. 


1 


§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  dei)osition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  anytime  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  out  of  the  State— sec.  2024  et  seq. 

t2021.  The  testimony  of  a  witness  in  this  State  may  be 
en  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  fjroceed- 
ing,  or  an  officer  or  member  of  a  cori)oration  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 
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2.  When  the  witness  resides  out  of  the  county  in  which 
his  testimony  is  to  be  used. 

3.  When  tBe  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab« 
sent  when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  tp  the  issue;  provided,  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition— mode  of  taking,  sec.  2006:  who  may  take,  2  CaL  25;  sec. 
179,  subd.  3 ;  In  this  state,  manner  of  taking,  sec.  2031  etteq. :  name  part 
of  testimony,  49  Cal.  383 :  service  of,  47  CaL  644 :  strict  construcUon  be- 
fore Code,  2  Cal.  26, 383 :  amending  answer  after,  47  C^  174. 

SuBDivisiOK  1.   Party,  etc.— 29  CaL  619. 

SUBDrv^siOir  2. .  Out  of  county— 29  CaL  619.  > 

ABTICLE  IV. 
SiAinnEB  07  TAKISO  DXPOSITIOira  OT7T  OT  THB  STATX. 

S  2024.  Testimony  of  witness  out  of  State  taken  npon  commission  Is- 
sued under  seal,  upon  notice.   To  whom  to  Issue. 

S  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 
the  parties. 

§  2026.  Authorities  and  duties  of  commissioner. 

I  2027.  Trial,  when  postponed  for  reason  of  non-return  of  commission. 

§  2028.  Depositions,  oy  whom  used. . 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof ,  on  the  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
a(n*ee,  to  any  judge  or  justice  of  the  peace,  or  commis- 
sioner, selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  countr;^  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
16th,  1880.] 

Commissioner— estoppel  to  dispute  regularity  of  appointment,  27 
Cal.  377. 
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§  2025.  Such  proper  interrogatories,  direct  and  cross, 
as  the  respective  parties  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  the  judge  or  offi- 
cer granting  the  order  for  the  commission,  at  a  day  fixed 
in  the  order,  may  be  annexed  to  the  commission ;  or,  when 
the  parties  agree  to  that  mode,  the  examination  may  be 
without  written  interrogatories. 

Interrogatoxie8--questlon  and  answer  in  depositions,  sec.  2006. 

§  2026.  The  commission  must  authorize  the  commis- 
sioner to  administer  an  oatli  to  the  witness,  and  to  take 
his  deposition  in  answer  to  the  interrogatories,  or  when 
tho  examination  is  to  be  without  interrogatories,  in  re- 
spect to  tlie  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court,  in  a  sealed  envelope,  directed  to  the 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usual  channel  of  convey* 
ance. 

Certificate— sec.  2032n;  27  Cal.  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post* 
poned  by  reason  of  a  commission  not  returned,  excei)t 
upon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Oontinnance— none,  where  no  diligence  in  obtaining  commission,  2 
Cal.  598. 

§  2028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 

ABTICLE  V. 

SCawxb  ov  TAxnro  Dspositioks  tr  this  State. 

S  20S1.  Depositions  may  be  taken  before  a  judge,  etc.,  upon  notice  to 

S  2032.  Manner  of  taking  depositions.   May  be  used  by  eitlier  party 
on  the  trial. 
2083.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  this  State  to  he  used  in  other  States. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  no  commission. 

2038.  Deposition,  bow  taken. 

,  §  2031.  Either  party  may  have  the  deposition  taken  of 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  ux>on 
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the  adyeise  party  prerious  notice  of  the  time  and  place 
of  examination,  together  with  a  copy  of  an  affidavit,  show- 
ing that  the  case  is  within  that  section.  Such  notice  must 
be  at  least  five  days,  adding  also  one  day  for  every  twenty- 
five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
given,  unless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of,  5  Gal.  444:  contents  of,  6  Cal.  559:  proof  of  serv- 
ice of,  43  Cal.  485 :  service  of,  before  Code,  47  CaL  644 :  simciency  of,  17 
Cal.  37 :  time  sliortened,  17  CaL  37. 

§  2032.  Either  party  may  attend  the  examination  and 

?ut  such  questions,  direct  and  cross,  as  may  bo  proper, 
he  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
cleric  of  the  court  in  which  the  action  is  pending,  or  to 
such  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  same  was  stated  at 
the  time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ex  parte  deposition— after  notice,  6  Cal.  17. 

Oertiflcate-6  Cal.  559;  18  Cal.  830;  35  Cal.  80. 

Objections  to  deposition— 2  Cal.  383;  3  Cal.  94;  9  Gal.  68;  14  Gal.  542; 
18  Cal.  330;  19  Cal.  G83;  22  Cal.  42:  36  CaL  191;  43  Cal.  485;  when  not  ad- 
missible against  executor,  51  CaL  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  agrainst  whom  it  is 
offered  to  enable  him  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair. 

§  2034.  'When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 
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action  or  proceeding,  or  in  any  other  action  between  the 
Bame  parties  upon  the  same  subject,  and  is  then  deemed 
the  evidence  ot  the  party  reading  it. 

Beading  deposition— in  same  action,  14  Cal.  M2 ;  sec.  2028 :  in  another 
action,  by  stipulation,  22  CaL  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  nas 
been  issued  from  the  court,  or  a  judge  thereof,  before 
which  such  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
alHdavit  satisfactory  to  him  of  the  materiality  of  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  requiring 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  speciiied  time  and  place.  [In 
effect  AprU  16th.  1880.] 

SnbpcBna-Hsec.  Im&etieq, 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  aliidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  ]^ending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  iiim  at  a  si>eciiied  time 
and  place.    [In  effect  April  16tb,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  writ- 
infi[,  and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceedinj^  is  pending, 
in  such  manner  as  the  law  of  that  State  requires. 

ABTICLE  VL 
OSITERAL  BULES  OF  EXAIflNATIOV. 

2042.  Order  of  proof,  how  regulated. 

204S.  Witnesses  not  under  exainlDation  may  be  excluded. 

2044.  Court  may  control  mode  of  interrogation. 

2045.  Direct  and  cross-eiramlnation  defined. 
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201G.  LeadtDg  q-nestlon  defined. 

2047.  Wben  witness  may  refresh  memory  from  notes. 

2048.  Cross-examination,  as  to  what. 

2049.  Party  producing  witness,  how  far  may  impeach  his  credit. 

2050.  Witness,  how  eicamined.   When  re-examined. 

2051.  How  impeached. 
2032    Same 

2053I  Evidence  of  good  character,  when  allowed. 
2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

§  2042.  The  order  of  proof  must  be  regulated  by  the 
sound  discretion  of  the  court.  Ordinarily,  the  party  be- 
ginning the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

Order  of  proof— controlled  by  court,  sec.  607  and  note:  reopening 
case, sec.  607,  subd.  3, note,  and 5  Cal.  137:  in  crimimd case,  47  Cal.  388: 
where  assignment  of  contract,  27  CaL  248. 

§  2043.  If  either  party  requires  it,  the  judge  may  ex- 
clude from  the  court-room  any  witness  oi  the  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may 
not  near  the  testimony  of  other  witnesses. 

Exclusion  of  witnesses— proper,  53  Cal.  401:  discretion  of  court,  29 
CaL  622 :  effect  of  disobeying  order  for,  20  Cal.  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  cfrect- 
ive  for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule — ^the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  however,  may  stop 
the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Control  of  court— oyer  exfunlnatlon,  47  CaL  194:  answer  of  witness, 
sees.  2065, 2066:  stopping  further  testimony,  39  CaL  38. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, leading  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 


9  2047.  A  wltueis  is  allowed  to  refresli  bis  memory 
TeapectioK  a  f act,  by  auTtblng  'written  by  Limsslf  or  under 
Ilia  diractioa  at  the  time  when  the  fact  occurrad  or  imme- 
diately thereafter,  or  at  en?  other  time  when  the  fact  was 
fresh  la  his  memory  and  lie  knevr  that  the  same  was  cor- 
rectly stated  Iq  the  writing;.  But  in  such  caae,  the  writ- 
ing must  be  produced  and  may  be  seen  by  the  adveisa 
party,  who  may,  if  he  choose,  cross-examine  the  witness 
ui>on  It,  and  may  read  it  to  tba  jury.  Bo,  also,  a  witness 
may  testify  from  snch  a  writing,  though  he  retain  no 
tecollection  of  tbe  particnlar  facta,  bat  such  evidence 
must  ba  received  with  caution. 

Bcfnihingmtmorr— ICsLKOi  HCaLlee. 

Iiupoctton  of  wTitiDC— shown  to  wltneu.  »c.  MM. 


3  204a  The  opposite   party  may  c 

witness  as  to  any  facts  stated  in  bis  direct  examination  or 
connected  therewith,  and  in  so  doii^  may  put  leading 
qnestions,  bat  if  be  examine  bint  as  to  other  matters, 
such  ezatulnatlon  is  to  be  subject  to  the  same  rules  as  a 
direct  examination. 


S  2049.  The  party  producing  a  witness  Is  not  allowed 

to  Impeach  bis  credit  by  evidence  of  bad  character,  bat  he 
may  contradict  him  by  other  evidence,  and  may  also  show 
that  he  has  made  at  other  times  statements  inconsistent 
with  bia  present  testimony,  as  provided  in  secttoa  two 
thousand  and  fifty-two. 

Soop*  of  pTOTision— 30  Csl.  3M.     ' 

msorsdillDgone'somiwlIneBs— IRCal.SSt:  vheD  not  permltteil. 
to  CM.  901:  nonefidof  contradlctin;  at  time,  23  CsL231:  [Hrtr  mads 

9  2050.  A  witness  once  examined  cannot  be  r»«xam' 
Ined  as  to  the  same  matter  without  leave  of  tbe  court,  bat 
be  may  be  re-examined  as  to  any  new  matter  upon  which 
be  bas  been  examined  by  the  adverse  party.  And  siCer 
the  examinations  on  both  sides  are  once  concluded,  tbe 
witness  cannot  be  recalled  without  leave  of  the  court. 
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lieave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion. 

Recalling  witness— in  criminal  case,  49  Cal.  623:  discretion  of  court, 
sec.  607,  snbd.  3,  note;  50  Cal.  137;  51  Cal.  191. 

§  2051.  A  witness  may  he  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  by  evidence  tbat  his  general  reputation  for  truth,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
he  has  been  convicted  of  a  felony. 

Compare— aec.  1847. 

Impeaching  adrerse  witness  — <?enera7  reputation  bad*  personal 
knowledge  not  sufficient,  53  Cal.  68:  credibility,  41  Cal.  66;  48  Cal.  185;  49 
Cal.  32.  m :  not  believing  under  oath,  12  Cal.  306;  35  Cal.  653 :  hostility,  43 
Cal.  185 :  chastity,  lack  of,  not  ground,  27  Cal.  630 ;  48  Cal.  553.  Previous 
conviction  qf  felony,  39  Cal.  449, 614, 6i)7 ;  50  Cal.  233:  51  Cal.  597.  Range 
<if  cross-examination,  collateral  matters,  51  Cal.  697;  53  Cal.  65,  119: 
good  character,  showing  after  impeachment,  sec.  2053f» :  layiiu^  founda- 
tion, 53  CaL  425. 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done 
the  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

Inconsistent  statements  of  witness— Impeachment  by  showing,  2 
Cal.326;  16  CaL  173,222:  17  CaL  605;  21  Cal.  868;  25  CaL  567:  29  CaLljl. 
492;  33  Cal. 522;  43  Cal.  162:  44  Cal.  452;  47  Cal.  138;  48  CaL  85,  185;  49 
Cal.  384;  50  Cal.  628;  51  Cal.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 

not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 

action,  until  the  character  of  such  party  or  witness  has 

been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of,  49  CaL  485:  in  criminal  case, 
49  Cal.  629 :  after  impeachment,  48  CaL  61 ;  50  Cal.  233 :  judge's  indorse- 
ment of  witness  impr(^er,  37  Cal.  300:  rebuttlag,  irrelevant,  Donnelly 
V.  Curran,  March  18th,  1880,  5  Pac.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  inspection,  where  merely 
identified,  52  Cal.  457 :  where  put  In  evidence,  40  Cal.  638;  where  done 
to  refresh  memory,  sec.  2047. 

Phtal  APPBzmix.— A9. 
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TITLE  IV. 
OF  TBB  XSFFECT  OF  J3VXD1SNCB. 

\  2061.  Jury  iadges  of  effect  of  evidence,  bat  to  be  iiistrocted  on  cer- 
uon  points. 

§  2061.  The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  he  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
dnd  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
Yiewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

Ftovince  of  jiuy— qnestions  of  fact,  sec.  2101 :  effect  of  evidence, 
30  Gal.  151;  40Cal.  Wi\  48  Cal.  80;  61  Cal.  603;  53  Gal.  415.625;  HelMngv. 
Sxea  Ins.  Go.,  Feb.  13th,  1880:  4  Pac.  G.  L.  J.  555:  Myers  v.  Spooner, 
July  8th,  1880, 5  Pac.  G.  L.  J.  612:  credibility  of  witnesses,  see  last  sub- 
bead,  and  47  Gal.  531. 

Province  of  court— compare  sec.  608  and  notes,  sec.  2102. 

SUBDIVISION  2.  Majority  of  witnesses— not  decisive,  88  Cal.  57: 
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most  positive  testimony  may  be  rejected,  15  Gal.  638 :  Jury  are  judges 
of  credibility,  see  under  Froviitob  of  just,  note  supra. 

Subdivision  3.  Witness,  false  in  part— to  be  distrusted  in  all; 
willful  falsity  reguisite,  53  Cal.  491 :  disregarding  testimony  improper* 
30Cal.l51;53Cai:364. 

Subdivision  4.  Accomplice— dlstrosting  testimony  of,  etc^  see  39 
Cal.  614;  53 Gal. 601, 604, corroborating 30 Cal.116;  39GaL403;  50CaL450. 

Admissiona— see  sec.  1870,  subd.  2  and  note. 

Subdivision  5.  Oivll  cases— afarmative  of  issue  to  be  proved^ 
see  sec.  1981 :  preponderance  of  evidence,  50  Gal.  633. 

Oriminal  cases— beyond  reasonable  doubt,  51  Gal.  372;  52  Cal.  446; 
63  CaL  67 :  same  on  Justification  of  truth  in  slander,  50  Gal.  631. 

Subdivision  7.  Woaker  evidence  offered-5  Gal.  249;  9  CaL  430. 
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TITLB  V. 
OF  THS  RIQHTS  AND  BTTTIBS  OF  WIT- 


2084.  Witnesses  bound  to  attend  when  subpoenaed. 

2065.  Witnesses  bound  to  answer  questions. 

2066.  Klght  of  witnesses  to  protection. 

2067.  Witnesses  protected  from  arrest  when  attending,  or  going  or 
returning. 

I  2068.  Arrest  to  be  made  TOid,  and  party  making  arrest  liable*  etc 

S  2069.  To  make  affidavit  if  arrested. 

S  2070.  Court  to  discharge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  subpoBna,  mnst  at- 
tend at  the  time  appointed,  with  any  papers  under  his 
control  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  (Questions ;  and,  unless  sooner  discharged,  must 
remain  until  the  testimony  is  closed. 

Sabpcena— sees.  1985, 1991. 

Answering  qnestions— sec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-1884:  examination,  Impeach- 
ment, refreshing  memory,  etc.,  sees.  2042-2054. 

§  20%^,  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  willbave  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;  nor  need  he  give  an  answer  wnich 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
CaL  184;  degnuling  answer.  35  Cal.  89;  39  Cal.  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insultmg  demeanor;  to  be  detained  onl^  so  long 
as  the  interests  oi  justice  require  it;  to  be  exanuned  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  of» 
Bee  Const.  CaL  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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court,  judge,  commissioner,  referee,  or  other  person,  in  a 
case  where  the  disobedience  of  the  witness  majr  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  from  arrest— but  not  from  obeying  ordinary  process,  6 
Cal.  32. 

t2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ing  section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  tne  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
ble to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 
Contempt  of  conrt— see  sees.  1209-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicn  the  subpoena  was  issued;  and» 

2.  That  ue  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; . 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
<iuired,  may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  eftect  April  16th,  1880.] 
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CHAPTEE  I. 
EVIDBNdS  IN  PARTIC0LAR  CABBB. 

S  2074.  An  offer  equivalent  to  payment. 

§  2075.  Wboever  pays  entitled  to  receipt. 

S  2076.  Obiections  to  tender  must  be  specified. 

I  2077.  Rules  for  construing  description  of  lands. 

§  2078.  Compromise  offer  or  no  avail. 

I  2079.  In  action  for  divorce,  admission  not  sofflcient. 

§  2074.  An  offer  in  writing  to  pay  a  particular  sum  of 
money,  or  to  deliver  a  written  instrument  or  specific  per* 
sonal  property,  is,  if  not  accepted,  equivatent  to  the 
actual  production  and  tender  of^the  money,  instrument, 
or  property. 

Offer  to  compromise— sees.  997,  2078. 

Tender— aliegiiur*  15  Cal.  376:  34  Cai.  616:  attorney  in  fact,  by,  1  Cal. 
337;  49  Cal.  586:  effect  of.  14  Cai.  519;  34  Cal.  666;  41  Cal.  133:  sufficiency 
of,  5  Cal.  339:  15  Cal.  206;  32  Cal.  168;  Herman  v.  Haffenegger,  Feb.  12tli» 
188U,  4  Fac.  C.  L.  J.  559:  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  d!elivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

•  §  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind 
which  ne  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  convevance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  suffi* 
cient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 
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znent,  either  of  lines,  angles,  or  surfaces,  the  boundaries 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  included  in  the  con- 
veyance, except  where  the  road  or  thread  of  the  stream 
is  held  under  another  title ; 

5.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance; 

C.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
tbem  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Description  in  conveyance— construction  of,  sec.  1860;  10  Cal.  189; 
24CaI.435;  25  Cal.  296, 440:  29  Cal.  386;  30  Cal.  468;  34  Cal.  834;  36  GaL 
122,606;  37  Cal.  432;  39  Cal.  122. 239:  42  Cal.  326:  43  Cal.  171,219;  44  Cal. 
132;  47  Cal.  474:  49  Cal.  59;  60  Cal.  171. 429;  51  Cal.  125,  198;  52  Cal.  154, 
500, 579, 655.  Sherman  v.  McCarthy,  March  3rd,  1880, 5  Pac.  C.  L.  J.  58: 
Blackv.SpraRue,  March  6th,  1880, 5  Pac.  C.  L.  J.  92:  constrnctlon  of 
lustruments ,  generally,  sec.  1859  and  note. 

Subdivision  1.  Definite  particulars  prevail— 10  Cal.  621;  16  Cal. 
514;  27  Cal.  57;  34  Cal.  624;  36  Cal.  125:  41  Cal.  263;  44  CaL  132,257;  45 
Cal.  132, 610;  47  CaL  581 ;  48  Cal.  28;  49  Gal.  525;  53  Cal.  589. 

Si7BDivi8i03r  2.  Boundaries  or  moniiAents  paramount— 10  Gal* 
590;  11  Gal.  197;  12  Cal.  163;  17  Cal. 231;  22  Cal. 496;  26  CaL 615;  28 Cal.  175; 
29  Cal.  178, 386;  82  CaL  II,  219;  34  CaL  334 ;  37  Cal.  436;  33  CaL  481;  39  Cal. 
612:  43  CaL  219;  47  CaL  67;  50  CaL  376,  429;  52  CaL  442,  496;  53  CaL  316; 
and  see  Black  v.  Sprague,  March  6th,  1880, 5  Pac.  C.  L.  J.  92. 

Subdivision  3.  Lines  and  angles  prevail— 22  CaL  502. 

Subdivision  4.  Road  or  stream  as  houndary- 22  CaL  484;  25  CaL 
122;  42  CaL  326;  50  Cal.  31;  51  Cal.  195, 425. 

Subdivision  6.  Reference  to  map— 10  Cal.  589;  24  Cal.  435;  38  Cal. 
448:  47  Cal.  52:  50  CaL  321,333,429,450;  Black  o.  Sprague,  March  6th, 
■),6Pac.C.L.J.92. 


§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. 
Offer  to  compromise— after  suit  brought,  sec.  997. 

§  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4,  note. 

Oonfessions— must  be  corroborated,  41  Cal.  103:  as  evidence  eeameae* 
ally,  sec.  1870,  subd.  2n. 
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CHAPTER  n. 
^S    TO     PBRPSTUATB    TB8TZ* 

Momr. 


20BS.  Eridence  may  be  perpetuated. 
2084.  Hanner  of  application  for  order. 
2065.  Notice  of  time  and  place  to  be  giTen. 

2086.  Manner  of  taking  toe  deposition. 

2087.  I>eposltlon  to  be  filed. 
_  2088.  When  the  evidence  may  be  prodnced. 
i  2069.  Effect  of  the  deposition. 

§  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  20M.  The  applicant  must  produce  to  a  judge  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  ^udge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  a£tected  by  such  evidence  is  situated,  or  the 
judge  making  the  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  16th,  1880.] 
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§  2065.  The  person  appointed  by  the  judge  to  take 
the  dei>ositions  is  authorized,  if  a  resident  of  this  Stat«, 
on  receiving  a  coi>y  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  x>er- 
sonal  service  or  publication— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section*  with  proof  of  like  service  of  publication  of 
the  notice— to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2066.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  another  State, 
it  must  be  taken  upon  a  commission  to  be  issued  bv  the 
judge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed 
by  the  witness,  then  certified  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice,  lln  effect  July 
1st,  1874.] 

t2067.  The  petition  and  order,  and  papers  filed  by  the 
ge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  are  pn'ma/acie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2068.  If  a  trial  be  had  between  the  i>arties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  jprove,  or 
tend  to  prove,  upon  proof  of  the  death  or  insamty  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony, 
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the  depositions  or  copies  thereof  may  be  used  by  either 
party,  subject  to  all  legal  objections;  but  if  the  parties 
attended  at  the  examination,  no  objection  to  the  form  of 
an  interrogatory  Can  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination,  [In  effect  July  1st, 
1874.] 

3  2069.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  he 
were  examined  orally  at  the  triaL 
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CHAPTER  m. 

ADMU^XBTKATIOW    OF    OATHS    AND 
AFFIRMATIONS. 


Judicial  and  certain  officers  authorised  to  administer  oatba. 

2094.  Fonn  of  ordinary  oatli  to  a  witness. 

2095.  Form  may  be  varied  to  suit  witness'  1)eUef . 
2096    Same 
2097.*  Any  person  wbo  prefers  it  may  declare  or  affirm. 

§  2093.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  officer 
or  i>er8on  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oaths— by  whom,  sec.  128,  snbd.  7:  sec.  177,  snbd. 
4;  Political  Code,  sees.  1028,4118:  by  clerk  for  court,  48  Cal.  197:  prelim- 
inary questions,  49  Cal.  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  foUows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  lorm:  "You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

§  2095.  "Whenever  the  court  before  which  a  person  is 
offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  a  person  is  sworn  who  believes  in  any 
other  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremonies  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  "You  do  solenmly  affirm  (or  declare)  that," 
etc.,  as  in  section  two  thousand  and  ninety-four. 
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CHAPTEB  IV. 
OENERAIi  PROVISIONS. 

S  2101.  Questions  of  fact  to  be  decided  Dy  the  Jury*  aad  the  eyldence 

addressed  to  them. 
S  2102.  Questions  of  law  addressed  to  tlie  court. 
S  2103.  Questions  of  fact  by  court  or  referee. 
S  2104.  moneys  paid  into  court. 

§  2101.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 

Oompare— sec.  2061. 

Questions  of  fact,  for  jury— 4  Cal.  260;  9  CaL  565;  18  Cal.  376;  25  Cal. 
197;  30  CaL  215;  33  Cal.  213;  34  Cal.  663:  and  see  52  Cal.  315;  People  v. 
"Wong  Ah  Ngow,  Feb.  10th,  1880, 4  Fac.  C.  L.  J.  552;  People  v.  Mitchell, 
May  2S)th,  1860,  5  Pac.  C.  L.  J.  473:  effect  of  evidence,  for  lury,  sec. 
2061  and  note:  fraudulent  intent,  Civil  Code,  sec.  3442;  50  Cal.  137, 140; 
negligence,  as  to,  50  Cal.  678, 581;  53  Cal.  45:  nuisance, 29  CaL  156;  30  CaL 
379;  45  CaL  55:  presumptions  of  fact,  51  CaL  588. 

§  2102.  All  questions  of  law,  Including  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

FroTince  of  court— questions  of  law,  6  Cal.  119:  15  Cal.  27, 367;  24  Cal. 
268;  30  Cal.  548:  36  Cal.  462;  44  Cal.  145;  45  CaL  255;  49  CaL  253:  53  CaL 
244;  admissibility  of  evidence,  etc.,  4  Cal.  105;  23  Cal.  339;  47  Cal.  194;  49 
Cal.  56:  construction  of  writings,  39  Cal.  528;  50  CaL  32. 

Knowledge  of  the  court— scope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 

rSSAL  APFSITDIZ.— ttU* 


§  2104  GENERAL  PBOYISIOKS.  710 

With  tlie  county  treasurer,  to  be  held  by  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  hied  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  countv 
treasurer,  who  shall  thereupon  write  "revoked/*  in  ink 
across  the  face  of  the  appointment.  [In  effect  July  1st, 
1874.] 

Deposit  in  court— sees.  572-574;  coirespondinff  proYislon,  sec  578. 

Deposit  with  county  treasurer— liable  to  taxation,  90  GaL  242. 

Final  repealing  olanse— comitare,  sees.  9, 18. 
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STATUTES 

OF  A 

General  sfttore  relating  to  Crimet,  enacted  dnoe  the  Code. 

(THE  ABBANOEMXNT  IS  CHBOKOLOOI6AL.) 


An  Act  to  prevent  (he  destruction  of  forests  by  fjre  on  puJbHic- 

lands. 

Section  1.  Any  person  or  persons  who  shall  wilfully  and 
deliberately  set  fire  to  any  wooded  country  or  forest  belonging^ 
to  this  state  or  the  United  States,  within  this  state,  or  to  anv 
place  from  which  fire  shall  be  commnnlcated  to  any  sncn 
wooded  conntry  or  forest,  or  who  shall  accidentally  set  fire  to- 
an^  such  wooded  conntry  or  forest,  or  to  any  place  from 
wmch  fire  shall  be  communicated  to  any  snch  wooded  conntry 
or  forest,  and  shaJl  not  extinguish  the  same,  or  use  every 
eifort  to  that  end,  or  who  shall  build  any  fire,  for  lawful  pur- 
pose or  otherwise,  in  or  near  any  such  wooded  country  or 
forest,  and  through  carelessness  or  neglect  shall  permit  said, 
fire  to  extend  to  and  bum  through  such  wooded  country  or 
forest,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
yiction  before  a  court  of  competent  jurisdiction,  shall  be 
punishable  bv  fine  not  exceeding  one. thousand  dollars,  or 
imprisonment  not  exceeding  one  year,  or  bv  both  such  fine 
and  imprisonment ;  provided,  that  nothing  herein  contained' 
shall  apply  to  any  person  who  in  good  faith  shall  set  a  back 
fire  to  prevent  the  extension  of  a  fire  already  burning.  All 
fines  collected  under  this  act  shall  be  paid  mto  the  county 
treasury  for  the  benefit  of  the  common  school  fund  of  the 
county  ^  which  they  are  collected.  [Approyed  February  13, 
1872.    Stats.  1871-2,  p.  96.] 

An  Ad  to  prevent  ffie  capture  and  destrw^i^yn  ofmockvng  birds 

in  this  State. 

SBonoN  1.  Any  person  or  persons  who  shall  wilfully  and 
knowingly  shoot,  wound,  trap,  snare,  or  in  any  other  mamier 
catch  or  capture  any  mocking^  bird  in  the  state  of  California^ 
or  shall  knowingly  take,  injure,  or  destroy  the  nest  of  any' 
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mocking  bird,  or  shall  take,  injure  or  destroy  any  mocking 
bird's  eggs,  in  the  nest  or  othirwise,  in  said  state,  shall  be 
•deemed  guilty  of  a  misdemeanor,  and  npon  conviction  thereof 
before  any  justice  of  the  peace  of  the  tOTmship  in  which  the 
offense  shall  have  been  committed,  shall  be  fined  in  a  sum  not 
less  than  five  dollars  nor  exceeding  ten  dollars,  and  cost  of  the 
action  for  each  offense,  or  may  be  imprisoned  not  less  than 
five  days  nor  more  than  ten  days,  or  by  both  such  fine  and  im- 
prisonment, as  the  judgment  of  the  court  may  direct. 

8eo.  2.  All  fines  collected  under  the  provisions  of  this  act 
shall  be  paid  into  the  county  treasury  lor  the  benefit  of  the 
common  school  fund.  [In  efiE^t  February  14,  1872.  Stats. 
1871-2,  p.  102.] 

An  Act  to  more  fuUy  d^ne  (he  crime  of  larceny. 

SEcnoK  1.  Every  person  who  shall  convert  any  manner  at 
real  estate,  of  the  ruiie  of  fifty  dollars  and  upwards,  into  per- 
sonal  property,  by  severing  toe  same  from  the  realty  of^an- 
other,  with  felomous  intent  to  and  shall  so  steal,  take,  &nd 
carry  away  the  same,  shall  be  deemed  guiltv  of  grand  larceny, 
and,  upon  conviction  thereof,  shall  be  punisnable  by  imprison- 
ment in  the  state  prison  for  any  term  not  less  tluui  one  year 
nor  more  than  fourteen  years. 

Seo.  2.  Every  person  who  shall  convert  any  manner  of  real 
estate,  of  the  value  of  under  fifty  dollars,  into  personal  prop- 
erty, by  severing  the  same  from  the  realty  of  another,  with 
felonious  intent  to  and  shall  so  steal,  take,  and  carry  away  the 
fluone,  shall  be  deemed  guilty  of  petit  larceny,  and,  upon  con- 
viction thereof,  shall  be  punishable  by  imprisonment  in  the 
county  jail  for  a  period  not  more  than  one  year,  or  by  fine 
not  exo^sding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment.  [Appioved  Har.  6, 1872.  Stats.  1871-2,  p.  282.] 

An  Act  to  punish  adultery, 

Ssenov  1.  Eveij  persrn  who  lives  in  a  state  of  open  and 
notorious  cohabitation  and  adultery  is  guilty  of  a  misdemeanor, 
and  is  punishable  by  a  fine  not  exceeding  one  thousand  dollars, 
or  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
by  both. 

8eo.  2.  If  two  persons,  each  being  married  to  another,  live 
together  in  a  state  of  open  and  notorious  cohabitation  and 
adultery,  each  is  guilty  of  a  felony,  and  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding  five  years. 

Siso.  8.  A  recorded  certificate  of  marriage,  or  a  certified 
•copy  thereof,  there  being  no  decree  of  divorce,  proves  tiie  mar- 
riage of  a  person  for  the  purposes  of  this  act.  [Approved 
JIarch  15, 1872.    Stats.  1871-2,  p.  380.] 
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An  Ad  to  prevent  persons  passina  through  inolosures  and  leaO' 
ing  them  opeut  and  tearing  dovm  fences  to  make  passage 
through  inclosures. 

Section  1.  Any  person  passing  through  an  inclosnre  of  an« 
other  and  leaving  tho  same  open,  13  guil^  of  a  misdemeanor, 
and  punishable  by  a  fine  not  less  than  twenty  dollars  nor  more 
than  fifty  dollars. 

Sec.  2.  Any  person  wilfully  or  maliciously  tearing  down 
fences  to  make  a  passage  through  an  inclosure,  is  guilty  of  a 
misdemeanor,  and  pimishable  by  a  fine  not  less  than  fifty  dol- 
lars nor  moro  than  five  hundred  dollars. 

Sec.  3.  All  fines  collected  under  the  provisions  of  this  act 
shall  be  paid  into  tho  county  school  fund  of  the  county  where 
the  offense  is  committed.  I  In  effect  March  16, 1872.  Stats. 
1871-2,  p.  384.] 

An  Act  supplementary  to  an  Act  entitled  "An  Act  concerning 
crimes  and  vunishments,**  passed  April  sixteenth,  eighteen 
hundred  ana  fifty. 

Section  1.  Every  jperson  who  shall  feloniously  steal,  take, 
and  carry  away,  or  attempt  to  take,  steal,  and  carry  from  any 
mining  claim,  tunnel,  sluice,  undercurrent,  rif&e  box,  or  sul- 
phurate machine,  any  gold  dust,  amalgam,  or  quicksilver,  the 
property  of  another,  shall  be  deemed  guil tjr  of  grand  larceny, 
and^  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  any  term  of  not  less  than  one  year 
nor  more  than  fourteen  years.  [In  effect  March  20,  1872. 
Stats.  1871>2,  p.  435.] 

An  Act  in  relation  to  interpreters  "before  Grand  Juries. 

Section  1.  The  grand  lury  or  district  attorney  may  re- 
quire, by  sub^na,  the  attendance  of  any  person  before  the 
grand  Jury  as  interpreter^  and  tho  interpreter  may  be  present 
at  the  examination  of  witnesses  before  the  grand  jury.  [In 
effect  March  23, 1872.    Stats.  1871-2,  p.  540.  ] 

An  Act  to  protect  the  usages  of  labor  and  the  salaries  and  fees 

of  subordinate  officers, 

BscnoN  1.  Every  person  who  employs  laborers  upon  the 
public  works,  and  who  ta.ke8,  keeps,  or  receives  any  part  or 
portion  of  the  wages  due  to  such  laborers  from  the  state  or 
municipal  corporation  for  which  such  work  is  done,  is  guilty 
of  a  felony. 

Sec.  2.  Every  officer  of  the  state,  or  any  county,  city,  or 
township  therein,  who  keeps  or  retains  any  part  or  portion  of 
the  salary  or  fees  allowed  oy  law  to  his  deputy,  clerk,  or  sub- 
crdinate  officer,  is  guilty  of  a  felony.  [In  effect  April  1, 1872. 
Rtats.  1871-2,  p.  951.] 
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Jn  aetio  punUh  seduction. 

SsoxxoN  1.  Eyery  person  who  inyeigles  or  entioeB  any  on* 
married  female,  of  preyious  chaste  character,  nnder  the  age  of 
eighteen  years,  into  any  honse  of  ill  fame,  or  of  assignation, 
or  elsewhere,  for  the  purpose  of  prostitation,  and  eyeryperson 
who  aids  or  assists  in  snch  abduction  for  such  purpose,  and 
eyery  person  who  by  any  false  pretenses,  false  representation, 
or  other  fraudulent  means,  procures  any  female  to  haye  illicit 
oamal  connection  with  any  man,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  both.  [  Approyed 
Karoh  1,1872.    State.  1871-2,  p.  184.] 


An  Act  to  prevent  the  eaJe  of  intotUtatlng  drMes  to  minon, 

Beotios  1.  Eyery  person  who  sella  or  siyes  to  another 
under  the  age  of  sixteen  years,  to  be  by  him  drank  at  the  time 
as  a  beyerage,  any  intoxicating  drink,  is  guilty  of  a  misde- 
meanor, and  punishable  by  a  fine  not  exceeding  one  handred 
dollara,  or  by  imprisonment  in  the  coonty  jail  not  exceeding 
three  months :  provided,  that  nothinsf  in  this  Act  shall  be 
deemed  to  apply  to  parents  of  such  children,  or  guardians  of 
their  wards,  or  phymoianB.  [Approyed  March  4, 1872.  Sttts 
1871-3,  p.  28L1 
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An  Act  to  prevent  <^  sale  of  intoxioaiing  beverages  on  eleotion 

days, 

Sbction  1.  It  shall  not  be  lawful  for  any  person  or  persons 
keeping  a  public  house,  saloon,  or  drinking  place,  either 
licensed  or  unlicensed,  to  sell,  give  away,  or  furnish  spirituous 
or  malt  liquors,  wine,  or  any  other  intoxicating  beverages,  on 
any  part  of  any  day  set  apart,  or  to  be  set  apai't,  for  any  gen- 
eral or  special  election  by  the  citizens  in  any  election  district 
or  precinct  in  any  of  the  counties  of  the  state  where  an 
election  is  in  progress,  during  the  hours  when  by  law,  in  said 
district  or  precinct,  the  elections  polls  are  required  to  be  kept 
open. 

Sec.  2.  Any  person  or  persons  violating  the  provisions  of 
this  act  shall  lie  deemed  guilty  of  a  misdemeanor.  [In  effect 
March  7, 1874.    Stats.  1873-4,  p.  297.] 

An  Act  for  the  more  ^ectual  prevention  of  cruelty  to  animals. 

Section  1  Any  three  or  more  citizens  of  the  state  of  Cali- 
fornia, who  have  heretofore,  or  who  shall  hereafter,  incorpor- 
ate as  a  body  corporate,  under  the  general  laws  for  incorpora- 
tions in  this  state,  for  the  purpose  of  preventing  cruelty  to 
animals,  may  avail  themselves  of  the  privileges  of  this  act ; 
provided,  that  the  corporate  body  first  formed  as  aforesaid  in 
any  county,  shall  be  the  only  one  so  entitled  to  the  benefits 
and  privileges  of  this  act  in  said  county. 

Seo.  2.  The  said  societies  may  make  and  adopt  by-laws  gov- 
erning the  admission  of  associates  and  members,  providing  for 
all  meetings,  and  for  assistant  and  district  or  local  officers ; 
providing,  also,  for  means  and  systems  for  the  effectual  attain- 
ment of  the  objects  contemplated  by  this  act ;  for  the  regula- 
tion and  man^ement  of  its  business  afGedrs,  and  for  the  effect- 
ual working  of  the  societies ;  prescribing,  also,  the  duties  of 
all  their  ofibcers ;  for  the  outlay  of  all  moneys  and  the  auditing 
all  accounts ;  provided,  that  such  by-laws  shall  not  conflict 
with  the  laws  of  the  state  of  California  or  of  the  United  States, 
or  with  any  provisions  of  this  act. 

Seo.  3.  Said  societies  shall  elect  of&cers  and  fill  vacancies 
according  to  the  provisions  of  their  by-laws. 

Sec.  4.  All  sheriff,  constables,  police  and  peace  officers 
are  empowered  to  make  arrests  for  the  violation  of  any  of  the 

S revisions  of  this  act,  which  by  this  act  is  denominated  a  mis- 
emeanor,  in  the  same  manner  as  is  by  law  provided  for  ar- 
rest in  all  cases  of  misdemeanors. 

Sec  5.  All  members  and  agents,  and  all  officers  of  each  or 
any  of  the  societies  so  incorporated,  as  shall  by  the  trustees  of 
said  societies  be  duly  authorized  in  writing,  approved  by  the 
county  judge  of  the  county,  and  sworn  in  the  same  manner  as 
are  constables  and  peace  officers,  shall  have  power  to  lawfully 
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Snterfere  to  prevent  the  perpetration  of  any  act  of  cmelfy  nxxm 
any  dumb  animal,  and  may  use  snch  force  as  may  be  neo^sary 
to  prevent  the  same,  and  to  tiiat  end  may  snmmon  to  their  aid 
any  bjstander;  they  may  make  arrests  for  the  violation  of 
any  of  the  provisions  of  this  act.  in  the  same  manner  as  is 
herein  provided  for  other  officers ;  and  may  carry  the  same 
weapons  that  such  officers  are  anthorized  to  carry ;  jorovided, 
that  all  such  members  and  agents  shall,  when  making  snch 
arrests,  exhibit  and  expose  a  snitable  badge  to  be  adopted  by 
said  society.  All  persons  resisting  said  specially  appointed 
officers,  as  snch,  shall,  upon  conviction,  be  deemed  gmlty  of  a 
misdemeanor. 

Sec.  6.  Whoever  oyerdrives,  overloads,  drives  when  over- 
loaded, overworks,  tortures,  torments,  deprives  of  necessary 
sustenance,  cruelly  beats,  mutilates,  or  cruelly  kills,  or  causes, 
or  procures  to  be  so  overdriven,  overloaded,  cfaiven  when  over- 
loaded, overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilat&i,  or  cruelly  killed, 
any  animal ;  and  whoever,  having  the  charge  or  custody  of  any 
anmial,  either  as  owner  or  otherwise,  inflicts  unnecessary  cru- 
elty upon  the  same,  or  fails  to  provide  the  same  with  proper 
food,  drink,  shelter,  or  protection  from  the  weather,  or  who 
cruelly  drives  the  same  when  unfit  for  labor,  shall,  upon  con- 
viction, be  deemed  guilty  of  a  misdemeanor. 

Sec.  7.  If  any  person  shall  carry,  or  cause  to  be  carried,  in 
or  upon  any  vemcie,  or  otherwise,  any  domestic  animal,  in  a 
cruel  or  inhuman  manner,  or  knowingly  and  wilfully  author- 
izes or  permits  the  same  to  be  subjected  to  imnecessary  torfc- 
ure,  suffering,  or  cruelty  of  any  kind,  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor ;  and  whenever  any  such 
person  shall  be  token  into  custody  therefor  by  any  officer,  such 
officer  may  take  charge  of  such  vehicle  and  its  contents,  to- 

S ether  witn  the  horse  or  team  attached  to  said  vehicle,  and 
eposit  the  same  in  some  safe  jplace  of  custody ;  and  any  nec- 
essary expenses  which  may  be  incurred  for  taking  care  of  and 
keepmg  the  same,  shall  be  a  lien  thereon,  to  be  paid  before  the 
same  can  be  lawfully  recovered ;  and  if  tiie  said  expenses,  or 
any  part  thereof,  remain  unpaid,  they  may  be  recovered,  by 
the  person  incurring  the  same,  of  the  owner  of  said  domestic 
animal,  in  any  action  therefor. 

Sec.  8.  Any  person  who  shall  cause  any  bull,  bear,  cock, 
dog,  or  other  ammal  to  fight,  for  his  amusement  or  for  gain, 
worry  or  injure  each  other;  or  any  person  who  shall  permit 
the  same  to  be  done  on  any  premises  under  his  charge  or  con- 
trol:  and  any  person  who  shall  aid,  abet,  or  be  present  at  such 
fighting  and  worrying  of  such  animal,  as  a  spectator,  shall, 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 

Sfo.  9.    Whoever  owns,  possesses,  keeps,  or  trains  any  bird 
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or  animal,  with  fhe  intent  that  snch  bird  or  animal  shall  be  en- 

faged  in  an  exhibition  of  fighting,  or  is  present  at  any  place, 
uilding,  or  tenement,  where  preparations  are  being  made  for 
an  exhibition  of  the  fighting  of  birds  or  animals,  with  the  in- 
tent to  be  present  as  such  exhibition,  or  is  present  at  such 
exhibition,  shall,  upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor. 

Sec.  10.  When  complaint  is  made,  on  oath,  to  any  magis- 
trate authorized  to  issue  warrants  in  criminal  cases,  that  the 
complainant  believes  that  any  of  the  i)rovisions  of  law  relating 
to  or  in  any  way  affecting  dumb  animals,  are  being  or  are 
about  to  be  violated  in  any  particular  building  or  place,  such 
magistrate  shall  issue  and  deliver  immediately  a  warrant  di- 
rected to  any  sheriff,  constable,  police  or  peace  officer,  or 
ofl&cer  of  any  incorporated  association  qualified,  as  provided  in 
the  fifth  section  of  this  act,  authorizingnim  to  enter  and  search 
such  building  or  place,  and  to  arrest  any  person  or  persons 
there  present  violaiing,  or  attempting  to  violate,  any  law  relat- 
ing to  or  in  any  way  affecting  dumb  animals,  and  to  bring  such 
person  or  persons  before  some  court  or  magistrate  of  comp3- 
tent  jurisdiction,  within  the  city  or  township  within  which 
such  offense  has  been  committed,  to  be  dealt  with  according 
to  law,  and  such  attempt  shall  be  held  to  be  a  violation  of 
section  six  of  this  act. 

Seo.  11.  Any  sheriff,  constable,  police  or  peace  officer,  or 
officer  qualified,  as  provided  in  section  five  of  this  act,  may 
enter  any  place,  building,  or  tenement,  where  there  is  an  exhi- 
bition of  the  fighting  of  birds  or  animals,  or  where  prepara- 
tions are  being  made  for  such  an  exhibition,  and,  without  a 
warrant,  arrest  all  persons  there  present. 

Sec.  12.  Any  person  who  shall  impound,  or  cause  to  be  im- 
pounded in  any  pound,  any  domestic  animal,  shall  supply  the 
same  during  such  confinement  with  a  sufficient  quantity  of 
good  and  wholesome  food  and  water,  and  in  default  thereof, 
shall,  upon  conviction,  be  deemed  giiilty  of  a  misdemeanor. 
In  case  any  domestic  animal  shall  be  at  any  time  impounded, 
as  aforesaid,  and  shall  continue  to  be  without  necessary  food 
and  water  for  more  than  twelve  consecutive  hours,  it  shall  be 
lawful  for  any  person,  from  time  to  time,  as  it  shall  be  deemed 
necessary,  to  enter  into  and  upon  any  pound  in  which  any  such 
domestic  animal  shall  be  confined,  anasupplyit  with  necessary 
food  and  water  so  long  as  it  shall  remain  so  confined.  Such 
person  shall  not  be  liable  to  any  action  for  such  entry,  and  the 
reasonable  cost  of  such  food  and  water  may  be  coUected  by 
him  of  the  owner  of  such  animal,  and  the  said  animal  shall  not 
be  exempt  from  levy  and  sale  upon  execution  issued  upon  a 
judgment  therefor. 

Sec.  13.     Every  owner,  driver,  or  possessor  of  any  old. 
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maimed,  or  diseased  horse,  mtile,  cow,  or  other  domestio  ani- 
mal, who  shall  permit  the  same  to  go  loose  in  anv  lane,  street, 
square,  or  lot,  of  any  city  or  township,  wilhont  prox>er  caro 
and  attention,  for  more  than  three  hoars  after  knowledge 
thereof,  shall,  on  conviction,  be  deemed  gniliy  of  a  misde- 
meanor ;  providedt  that  this  shall  not  apply  to  such  owner 
keeping  an^r  old  or  diseased  animal  belong  to  him  on  his  own 
premises  with  proper  care.  Every  sick,  disabled,  infirm,  or 
crippled  horse,  ox,  mule,  cow,  or  other  domestic  animal,  which 
shall  be  abandoned  on  the  public  hio^hway,  or  in  any  open 
space  in  any  city  or  township,  may,  if  after  due  search  by  a 
peace  officer,  or  officer  of  said  society,  no  owner  can  be  found 
therefor,  be  killed  by  such  officer ;  and  it  shall  be  the  du^  of 
all  peace  and  public  officers  to  cause  the  same  to  be  killed  on 
information  of  such  abandonment. 

Seo.  11.  Every  person  convicted  of  any  misdemeanor  under 
this  act,  shall  be  pimished  as  is  by  law  provided  for  the  pun- 
ishment of  misdemeanors;  and  all  fines  imposed  or  collected 
in  any  countj,  under  the  provisions  of  this  act,  shall  inure  to 
the  society  m  said  counw,  organized  and  incorporated  as 
herein  provided,  in  aid  of  the  benevolent  object  for  which  it  is 
incorporated. 

Seo.  15.  All  prosecutions  for  the  violation  of  any  of  the 
provisions  of  this  act  shall  be  conducted  and  prosecuted  in  a 
court  of  competent  jurisdiction,  and  any  member  of  said  society 
authorized,  as  provided  in  section  five  of  this  act,  may  appear 
and  prosecute  m  any  of  said  courts,  for  any  violation  of  any  of 
the  provisions  of  this  act,  whether  or  not  he  be  an  attorney  or 
counselor  at  law ;  providedy  that  all  such  prosecutions  shall  be 
conducted  in  the  name  of  the  people  of  the  state  of  California. 

Seo.  16.  In  this  act  the  singular  shall  include  the  plural ; 
the  word  "  animal "  shall  be  held  to  include  every  living  dumb 
creature;  the  words  "torture,"  "torment,"  and  "cruelty," 
shall  be  held  to  include  every  act,  omission,  or  neglect  where- 
by unnecessary  or  unjustifiable  physical  pain  or  sufiSanng  is 
caused  or  permitted,  and  the  words  "owner"  and  "person" 
shall  be  held  to  include  corporations  as  well  as  individuals; 
and  the  knowledge  and  acts  of  agents  of  and  persons  employed 
by  corporations,  m  regard  to  animals  transported,  owned,  or 
employed  by,  or  in  the  custody  of  such  corporations,  shall  be 
held  to  be  the  act  and  knowledge  of  such  corporations  as  well 
as  such  a^nt  or  employees. 

Seo.  17.  No  part  or  this  act  shall  be  deemed  to  interfere 
with  any  of  the  laws  of  this  state  known  as  the  "game  laws," 
or  any  laws  for  the  destruction  of  certain  birds ;  nor  shall  this 
act  be  deemed  to  interfere  "with  the  right  to  desti'oy.any  ven- 
omous reptiles,  or  any  animal  known  as  dimgerous  to  life,  limb, 
or  properly,  or  to  interfere  with  the  right  to  kill  all  animals 
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used  for  food,  or  Trith  any  properly  conducted  scientiflo  ezperi- 
ments  or  inyestigations,  whicli  experiments  or  investigations 
shall  bo  performed  only  under  the  authority  of  the  faculty  of 
some  regularly  incorporated  medical  college  or  university  of 
the  state  of  California. 

Sec.  18.  The  act  entitled  "an  act  for  the  more  effectual 
prevention  of  cruelty  to  animals,"  approved  March  thirtieth, 
eighteen  hundred  and  sixty-eight,  and  amendments  thereto, 
approved  March  fifteenth,  eighteen  hundred  and  seventv-two, 
are  hereby  repealed.  [In  effect  March  20, 1874.  Stats.  1873-4, 
p.  499.) 

An  Act  for  the  protection  of  buoys  and  beacons. 

Section  1.  Any  person  or  persons  who  shall  moor  any  ves- 
sel or  boat  of  any  kind,  or  any  raft  or  scow,  to  any  buoy  or 
beacon  placed  in  the  waters  of  California  by  authority  of  the 
United  otates  Lighthouse  Board,  or  shall  iu  any  maunur  hang 
on  to  the  same,  with  any  vessel,  boat,  raft,  or  scow,  or  shall 
■wilfully  remove,  damage,  or  destroy  any  such  buoy  or  beacon, 
or  any  part  of  the  same,  or  shall  cut  down,  remove,  damage,  or 
destroy  any  beacon  or  beacons  erected  on  land  iu  this  state  by 
the  authority  aforesaid,  shall,  for  every  such  offense,  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before 
any  court  of  competent  jurisdiction,  be  punished  by  a  fine  not 
exceeding  five  hundred  dollars,  or  by  imprisonment  not  ex- 
ceeding six  months ;  one  third  of  the  fine  in  such  case  to  be 
paid  to  the  informer,  and  two  thirds  thereof  to  the  Lighthouse 
Board,  to  be  used  in  repairing  said  buoys  and  beacons. 

Sec  2.  The  cost  of  repairing:  or  replacing  any  such  buoy  or 
beacon  which  may  have  been  misplaced,  damaged,  or  destroyed 
by  any  vessel,  boat,  raft,  or  scow  being  made  fast  to  the  same, 
shall,  when  said  cost  shall  have  been  legally  ascertained,  be  a 
lien  upon  such  vessel,  boat,  raft,  or  scow,  and  recovered  against 
the  same,  and  the  owner  or  owners  thereof,  in  any  action  of 
debt,  in  any  court  of  competent  jurisdiction  in  this  state.  [In 
effect  March  26, 1874.    Stats.  1873-4,  p.  619.] 

An  Act  to  enforce  the  educationaX  rights  of  children. 
Section  1.  Every  i)arent,  guardian,  or  other  person  in  the 
state  of  California  liaving  control  and  charge  of  any  child  or 
children  between  the  ages  of  eight  and  fourteen  years,  shall  be 
required  to  send  any  such  child  or  children  to  a  public  school 
for  a  period  of  at  least  two  thirds  of  the  time  during  which  a 
public  school  shall  be  taught  in  each  city,  or  city  and  county, 
or  school  district,  in  each  school  year,  commencing  on  the  first 
day  of  July  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-four,  at  least  twelve  weeks  of  which  shall  be 
PssAL  AFP2Ein>ix.— ei. 
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«0]i86<mtiTe,  milesB  sach  child  or  children  are  excused  fWm 
«ach  attendfuice  by  the  board  of  education  of  the  city  or  0117 
and  county,  or  of  the  trustees  of  the  school  district  in  whi<m 
such  parents,  ^[nardians,  or  other  persons  reside,  upon  its  being 
shown^  to  their  satistacfion  that  nis  or  her  bodily  or  mentu 
condition  has  been  such  as  to  prevent  attendance  at  school,  or 
application  to  study  for  the  period  required,  or  that  the  parents 
or  guardians  are  extremely  poor,  or  sick,  or  that  such  child  or 
children  are  taught  in  a  private  school,  or  at  home,  in  such 
branches  as  are  usually  taught  in  the  primary  schools  of  thia 
state,  or  have  already  acquired  a  good  knowledge  of  such 
branches ;  provided,  in  case  a  public  school  shall  not  be  taught 
for  three  months  during  the  ^car,  within  one  mile  by  the  near- 
est traveled  road,  of  the  residence  of  any  person  within  the 
school  district,  he  shall  not  be  liable  to  the  provisions  of  this  act. 

8£o.  2.  It  shall  be  the  duty  of  the  president  of  each  board 
of  education,  and  of  the  clerk  of  each  board  of  district  trustees 
in  the  state  of  California  to  cause  to  be  posted  three  notices  of 
this  law  in  the  most  public  places  in  the  city,  or  city  and 
county,  or  in  the  schooldistrict,  or  published  in  one  newspaper 
therein  for  three  weeks,  in  the  month  of  June  in  each  year : 
the  expense  of  each  publication  to  be  paid  out  of  the  school 
funds  of  such  city,  or  city  and  county,  or  school  district,  aa 
the  case  may  require. 

Sec.  8.  In  case  any  parent,  ^n^trdian,  or  other  person  shall 
fail  to  comply  with  the  provisions  of  this  act,  said  parent, 
guardian,  or  other  person  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  a  fine  of  not  more  than  twenty 
dollars ;  and  for  the  second  and  each  subsequent  ofifense  the 
fine  sball  not  be  less  than  twenty  dollars  nor  more  than  fifty 
dollars;  and  the  parent,  guardian,  or  other  person  so  con- 
victed, shall  pay  all  costs.  Each  such  fine  shall  be  paid  to  the 
clerk  of  the  proper  board  of  education,  or  of  the  district 
trustees. 

Beg.  4.  And  it  shall  be  duty  of  the  clerk  of  each  board  of 
education  and  of  each  board  of  district  trustees,  on  complaint 
of  any  teacher  or  taxpayer,  to  prosecute  all  offenses  occurring 
under  the  provisions  of  this  act ;  and  any  clerk  uejglecting  to 
prosecute  such  offense  within  ten  days  after  a  written  notice 
nas  been  served  on  him  by  any  teacher  or  taxpayer  within  the 
limits  of  the  authority  of  said  board,  unless  the  person  so  com^ 

Elain(>d  of  shall  be  excosed  by  the  proper  school  board,  shall 
imself  be  liable  to  a  fine  of  not  less  tnan  twenty  dollars  nor 
more  than  fifty  dollars,  which  fine  shall  be  prosecuted  for  in 
the  name  of  the  people  of  the  state  of  California,  and  the  fine 
so  collected  shall  be  paid  over  to  the  clerk  of  the  board  of 
education  or  trustees  of  the  proper  city,  or  cily  and  county, 
or  school  district,  to  be  accounted  for  as  in  section  three  of  this 
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act:  and  in  case  snch  prosecntion  fail,  the  expenses  thereof 
shall  be  paid  out  of  the  school  fund  of  the  city,  or  city  and 
connty,  or  school  district,  in  which  the  case  arose. 

Seo.  5.  And  it  shall  be  the  duty  of  the  census  marshal  to 
furnish  each  board  of  education  and  of  district  trustees,  with 
a  complete  list  of  all  children  living  within  the  jurisdiction  of 
said  board,  and  to  note  on  such  lists  all  children  not  attending 
colleges,  college  schools,  private  schools,  or  being  taught  at 
home,  who  are  liable  to  the  provisions  of  this  act ;  and  each 
teacher  teaching  within  the  limits  of  the  jurisdiction  of  such 
board,  shall  be  supplied  with  a  list  of  all  childereu  within  his 
or  her  department  or  school,  and  shall  call  such  list  each 
morning  on  the  opening  of  school,  and  note  the  absentees,  and 
the  reason  of  such  absence,  if  any,  and  at  the  close  of  each 
term  of  twelve  weeks,  shall  make  a  full  report  to  the  board 
of  education,  or  of  district  trustees,  of  all  such  cases  of  ab- 
sence, with  the  names  both  of  children  and  parents,  guardians, 
or  other  persons  having  such  children  in  charge,  and  said 
board  shall  thereupon  forthwith  proceed  to  prosecute  such 
parents,  guardians,  or  other  persons,  according  to  tiie  pro- 
visions of  this  act. 

Seo.  6.  And  whereas,  the  state  has  provided  an  institution 
for  the  gratuitous  instruction  of  all  resident  deaf  and  dumb 
or  blind  children  between  the  ages  of  six  and  twenty-one  years, 
every  parent  or  guardian  of  any  child  or  children  amicted  with 
deafness  or  blindness,  shall  be  required,  under  the  penalties 
hereinbefore  specified,  to  send  such  child  or  children  to  said 
institution  for  a  period  of  not  less  than  five  years,  unless  such 
child  or  children  shall  have  been  excused  bv  the  authorities, 
and  on  the  grounds  specified  in  section  one  or  this  act. 

Sec.  7.  Any  justice  of  the  peace  of  the  proper  city,  or  ciiy 
and  county,  or  school  district,  shall  have  jurisdiction  of  all 
offenses  committed  under  the  provisions  of  this  act.  [Ap- 
proved March  28.   In  effect  July  1,1874.  Stats.  1873-4,  p.  751.] 


An  Act  to  encourage  the  planting  and  cultivation  of  oysters. 

Section  1.  Any  citizen  of  the  United  States  ma^  lay  down 
and  plant  oysters  in  any  of  the  bays,  rivers,  or  pubhc  waters  of 
this  state ;  and  the  ownership  of  and  the  exclusive  right  to  take 
up  and  cajry  off  the  same  snail  be  continued  and  remain  in 
such  person  or  persons  who  shall  have  laid  down  and  planted 
the  same. 

Sec.  2.  Any  person  or  persons  who  now  have  or  who  may 
hereafter  lay  down  and  plant  oysters,  as  hereinbefore  provided, 
shall  stake  or  fence  off  the  land  on  which  the  same  is  or  here- 
after may  be  laid  down  and  planted,  and  such  stakes  or  fencea 
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■hall  be  sufficient  marks  of  the  botmdaries  and  limits,  and  en- 
title such  person  or  persons  to  the  exclusive  use  and  occupation 
thereof  for  the  purposes  prescribed  in  this  act;  provided,  that 
nothing  herein  contained  shall  be  deemed  to  authorize  any 
impediments  or  obstructions  to  the  navigation  of  any  channels. 

bEO.  3.  Parties  planting  or  lading  down  such  ovster  beds 
shall  record  a  full  description  of  said  bed  or  beds,  in  the  county 
recorder's  office  in  the  county  where  the  same  is  situated.  The 
recorder  shall  record  the  description  so  furnished,  in  a  book 
to  be  kept  bv  him  for  that  purpose,  to  be  entitled  a  "  record  of 
oystar  beds. 

Seo.  4.  Any  person  or  persons  who  shall  enter  npon  any  loi 
of  land  in  wbicii  there  shall  be  oysters  laid  down  and  planted, 
and  which  at  the  time  of  such  entry  shall  be  fenced  or  stoked  oft 
pursuant  to  the  provisions  of  this  act,  and  who  shall  take  up 
and  carry  off  therefrom  snch  oysters,  without  the  consent  or 
permission  of  the  occupants  and  owners  thereof,  and  shall  wil- 
folly  destroy  or  remove,  or  cause  to  be  removed  or  destroyed, 
any  stakes,  marks,  or  fences  intended  to  designate  the  bounda- 
ries and  limits  of  any  land  claimed  and  staJied  or  fenced  ofl 
Sursuant  to  the  provisions  of  this  act,  shall  be  guilty  of  a  mis- 
emeanor. 

Sfo.  5.  The  penalties  of  the  penal  code  relative  to  misde- 
meanors are  hereby  made  applicable  to  any  violation  of  the 
provisions  of  this  act. 

Sec.  6.  All  fines  and  penalties  collected  for  a  violation  of 
any  of  the  provisions  of  this  act,  over  and  above  the  costs  of 
suit,  shall  he  paid  into  the  common  school  fund  of  the  county 
where  the  offense  was  committed. 

Seo.  7.  All  parties  availing  themselves  of  the  provisions  of 
this  act  shall  erect,  or  cause  to  bq  erected,  on  some  conspicu- 
ous part  of  the  grounds  devoted  to  the  planting  of  oysters,  a 
sign  not  less  than  six  feet  in  length  and  one  foot  in  width,  ou 
which  shall  be  painted  in  black  letters  upon  a  white  ground, 
the  words  "oyster  beds." 

Sec  8.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act,  and  especially  "  an  act  entitled  an  act  con- 
cerning oysters,"  passed  April  twenty-eight,  one  thousand  eight 
hundred  and  fifty-one,  as  also  the  act  entitled  '*  an  act  concern- 
ing oyster  beds,'  approved  April  second,  one  thousand  eight 
hundred  and  sixty-six,  are  hereby  rejiealed. 

Seo.  9'  This  act  shall  not  apply  to  any  tide  lands  which  the 
state  may  have  sold  to  private  parties ;  provided,  further^  that 
nothing  herein  shall  be  so  construed  as  to  interfere  with  the 
right  of  the  state  to  sell  and  dispose  of  anv  of  the  tide  lands, 
nor  to  affect  in  any  manner  the  rights  of  purchasers  at  any 
sale  of  tide  lands  W  the  state.  [In  effect  March  80,  1874. 
Stats.  1873-4,  p.  940.  f 
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An  Act  to  protect  lumber  manufacdtrers. 

Section  1.  Every  per«oii  who  malicionsly  drives  into,  or 
places  within  any  saw-log,  shingle-bolt*  or  other  wood,  any 
iron,  steel,  or  other  substance  sufficiently  hard  to  injure  saws, 
knowing  that  the  said  saw-log,  shingle-Dolt,  or  other  wood,  is 
intended  by  the  owner  thereof  to  be  manufactured  into  anv 
kind  of  lumber,  is  guilty  of  a  felony,  and  shall  be  punished 
by  imprisonment  in  the  state  prison  not  less  than  one  nor 
more  than  five  years.  [In  effect  February  9,  1876.  Stats. 
1875-6,  p.  32.] 

An  Act  to  prevent  the  leaving  open  of  incHoaures,  and  hunting 

on  inclosed  lands. 

Section  1.  Every  person  who  shall  open  any  gate,  bars, 
or  fence  of  another,  for  the  purpose  of  passing  through,  ana 
shall  willfully  leave  the  same  open,  without  the  permission  of 
the  owner,  is  guilty  of  a  misdemeanor. 

Sec.  2.  Every  person  who  willfullv  opens,  tears  down,  or 
otherwise  destroys  any  fence  on  the  inolosed  land  of  another,  is 
guilty  of  a  misdemoanor. 

Sec.  3.  Every  person  who  willfully  enters  upon  the  inclosed 
land  of  another  for  the  purpose  of  hunting,  or  who  discharges 
fire-arms,  or  lights  camp-fires  thereon,  without  first  having 
obtained  permission  of  the  owner  or  occupant  of  said  land,  is 
guilty  of  a  misdemeanor. 

Sec.  4.  Every  person  who  willfully,  carelessly,  or  negli* 
gently,  while  hunting  or  camping  upon  the  inclosed  land  of 
another,  kills,  maims,  or  wounds  an  animal,  the  property  of 
another,  is  guilty  of  a  misdemeanor. 

Sec.  5.  Every  person  who,  upon  departing  from  camp, 
willfully  leaves  the  fire  or  fires  burning  or  unextinguished,  is 
guilty  of  a  misdemeanor. 

Sec.  6.  Every  person  found  guilty  of  any  of  the  misde- 
meanors herein  mentioned  shall  be  fined  not  less  than  twenty 
nor  more  than  fifty  dollars,  and  shall  be  imprisoned  in  the 
county  jail  until  such  fine  be  satisfied,  not  exceeding  one  day 
for  every  two  dollars  thereof. 

SEa  7.  All  acts  and  parts  of  acts  in  conflict  herewith  are 
repealed ;  provided,  however^  nothing  herein  contained  shall 
be  construed  as  repealing  section  five  nundred  and  ninety-four 
of  the  penal  code. 

Sec.  8.  Section  three  of  this  act  shall  not  apply  to  the 
counties  of  Los  Angeles,  San  Diego.  Sutter,  San  Benito,  Del 
Korte,  El  Dorado,  Oolnsa,  Tuba,  Humboldt,  Amador,  Tuol- 
umne, San  Luis  Obispo,  Plumas,  Lassen,  Siskiyou,  Modoc, 
Bhaf^ta,  Trinity,  Sierra,  Placer.  I  In  effect  March  23, 1876. 
StaiB.  1875-6,  p.  408.] 
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Jn  Ad  eonoendng  lodging  houses  and  steeping  apartments, 

Sbotion  1.  Every  person  who  owns,  leases,  lets,  or  hires, 
to  any  person  or  persons,  any  room  or  apartment  in  any 
bnilding,  house  or  other  structore,  within  the  limits  of  any 
incorporated  city,  or  city  and  county,  within  the  state  of  Gah- 
fomia,  for  the  purpose  of  a  lod^g  or  sleeping  apartment, 
which  room  or  apartment  conttuns  less  than  five  hundred 
cubic  feet  of  space,  in  the  clear,  for  each  person  so  ooonpying 
such  room  or  apartment,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof,l)e  punished  by  a 
fine  of  not  less  than  fifty  (60)  dollars  or  more  than  five  hun- 
dred (600)  dollars,  or  by  imprisonment  in  the  county  jaU,  or 
by  both  such  fine  and  imprisonment. 

Seo.  2.  Any  person  or  persons  found  sleeping  or  lodging, 
or  who  lUres  or  uses  for  the  purpose  of  sleeping  in,  or  lodjging 
in,  any  room  or  apartment  which  contains  less  than  five  hun- 
dred (500)  cubic  feet  of  space,  in  the  clear,  for  each  person  so 
ooonpying  such  room  or  apartment,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall,  upon  conyiotion,  be  ponished  by  a 
fine  of  not  less  than  ten  (10)  or  more  than  fifty  (60)  dollars, 
or  by  both  such  fine  and  imprisonment. 

Seo.  S.  It  shall  be  the  duty  of  the  chief  of  police  (or  such 
other  person  to  whom  the  police  powers  of  a  city  are  delo- 

g>ted)  to  detail  a  competent  and  qualified  officer  or  officers  of 
e  regular  force  to  examine  into  any  violation  of  any  of  the 
provisions  of  this  act,  and  to  arrest  any  person  guilty  of  any 
«uch  violation. 

Sbc.  4.  The  provisions  of  this  act  shall  not  be  construed 
to  appty  to  hospitals,  jails,  prisons,  insane  asylums,  or  other 
public  institutions. 

Seo.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  pro- 
visionB  of  this  act  are  hereby  repealed.  [In  effeot  April  3, 
1870.    Stats.  1875-6,  p.  769.1 

Jn  Ad  for  ihs  inDorporoHon  ofsodeHes  for  the  prevention  of 

cruelty  to  chUdren, 

Section  1.  Any  five  or  more  persons  of  full  age,  a  majority 
of  whom  shall  be  citizens  and  residents  within  ttie  State,  who 
shall  desire  to  associate  themselves  together  for  the  porpose  of 
preventing  cruelty  to  children,  may  make,  sign,  and  acknowl- 
edge, before  any  person  authorized  to  take  acknowledgments 
of  deeds  of  this  state,  and  file  in  the  office  of  the  secretary  of 
state,  and,  also,  in  the  office  of  the  clerk  of  the  county  in 
which  the  business  of  the  society  is  to  be  conducted,  a  certifi- 
cate in  writing,  in  which  shall  be  stated  the  name  or  title  b/ 
which  said  society  shall  be  known  in  law,  the  particular  busi- 
ness and  objects  of  such  society,  the  number  of  tnutees,  d»- 
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rectors,  or  maiuigers,  to  managie  the  same,  and  the  names  of 
the  tmstees,  directors,  or  managers  of  the  society  for  the  first 
year  of  its  existence ;  hut  such  certificate  shall  not  he  filed 
unless  the  written  consent  and  approbation  of  the  district 
judge  of  the  district  in  which  the  place  of  business  or  princi- 
pal office  of  such  society  shall  be  located,  be  indorsed  on  such 
certificate. 

8eo.  2.  Upon  filing  the  certificate  as  aforesaid,  the  persons 
who  shall  have  signed  and  acknowledged  such  certificate,  and 
their  associates  and  successors,  shall  thereupon,  by  virtue  of 
this  act,  be  a  body  politic  and  corporate  by  its  name  stated  in 
such  certificate,  and  as  such  shall  naye  power : 

Mrgt — ^To  have  perpetual  succession  oy  its  corporate  name. 

Second^To  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

Third— To  mane  and  use  a  common  seal,  which  may  be 
affixed  by  making  an  impression  directly  in  the  paper,  and 
alter  the  same  at  pleasure. 

Fourth-^To  appoint  such  officers,  managers,  and  agente,  as 
the  business  of  the  corporation  may  require. 

Fifth— To  make  by-laws,  not  inconsistent  with  the  laws  of 
this  state  or  of  the  United  States,  for  the  management  of  ite 
property  and  the  regulation  of  ite  affiiirs. 

Sixthr— To  contract  and  be  contracted  with. 

Seventh— To  take  and  hold  by  gift,  purchase,  grant,  devise, 
or  bequest,  any  property,  real  or  personal,  and  the  same  to 
dispose  of  at  pleasure.  But  such  a  corporation  shall  not,  in 
its  corporate  capacity,  hold  real  estate  the  yearly  income  de- 
rived from  which  shall  exceed  the  sum  of  fifty  thousand  dollars. 

EigJUh— To  exercise  any  corporate  powers  necessary  for  the 
exercise  of  the  powers  above  enumerated  and  given. 

Seo.  S.  Any  society  so  incorporated  may  prefer  a  com- 
plaint before  any  court  or  magisuute  having  jurisdiction,  for 
the  violation  of  any  law  relating  to  or  affectmg  children,  and 
may  aid  in  bringing  the  fact  before  such  court  or  magistrate 
in  any  proceeding  t&en. 

Seo.  4.  AH  magistrates,  constables,  sherifib,  and  officers  of 
police  shall,  as  occasion  may  require,  aid  the  society  so  incor- 
porated, its  officers,  members,  and  agents,  in  the  enforcement 
of  all  laws  which  now  are  or  may  hereafter  be  enacted  relating 
to  or  affecting  children. 

Seo.  5.  l^e  provisions  of  this  act  shall  not  extend  or  apply 
to  any  association  or  individuals  who  shall,  in  the  certificate 
filed  as  hereinabove  i>rovided,  use  or  specify  a  name  or  style 
the  same,  or  substantially  the  same,  as  that  of  any  previously 
existing  incorporated  society  in  this  state,  lln  cuTeot  April  3. 
ISTeTstats.  1876-6,  p.  880.  ] 
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An  Act  imposing  certain  duties  upon  the  governor  of  the  state. 

Section  1.  The  governor  shall  offer  a  standing  reward  of 
ihree  hundred  dollars  ($30 ))  for  the  arrest  of  each  person 
engaged  in  the  robbeiy  of,  or  in  an  attempt  to  rob  any  person 
or  persons  upon,  or  having  in  charge,  in  whole  or  in  part,  any 
stage  coach,  wagon,  railroad  train,  or  other  conveyance  en- 
gaged at  the  time  in  carrying  passengers,  or  any  private  con- 
veyance within  this  State :  the  re^vard  to  be  paid  to  the  person 
or  persons  making  the  an-est,  immediately  upon  the  convic- 
tion of  the  person  or  persons  so  arrested ;  but  no  reward  shall 
be  paid  except  after  such  conviction.  [In  effect  April  8,  1&76. 
Btats.  1875-^  p.  855.1 

An  Act  to  regvdate  the  use  of  artesian  wellSi  and  to  prcvem  the 
waste  of  svbterranean  waters  in  this  State. 

Section  1.  Any  artesian  well  which  is  not  capped,  or  fur- 
nished with  such  mechanical  axmliance  as  will  readily  and 
effectively  arrest  and  prevent  the  flow  of  water  from  such  well, 
is  hereby  declared  to  be  a  public  nuisance.  The  owner,  tenant, 
or  occupant  of  the  land  upon  which  such  well  is  situated,  who 
causes,  i)ermits,  or  suffers  such  public  nuisance,  or  suffers  or 
permits  it  to  remain  or  continue,  is  guilty  of  a  misdemean  r. 

Sec.  2.  An^  person  owning,  possessing,  or  occupying  any 
land  upon  which  is  situated  an  artesian  well,  who  causes,  suf- 
fers, or  permits  the  water  to  unnecessarily  flow  from  such  well, 
or  to  go  to  waste,  is  guilty  of  a  misdemeanor. 

Sec.  3.  An  artesian  well  is  defined,  for  the  puri>08es  of  this 
act,  to  be  any  artificial  well  the  waters  of  which  will  flow  con- 
tinuously over  the  natural  surface  of  tho  ground  adjacent  to 
such  well  at  any  season  of  the  year. 

Sec.  4.  Waste  is  defined,  for  the  purposes  of  this  act,  to  be 
the  causing,  suffering,  or  permitting  the  waters  flowing  from 
such  well  to  run  into  any  nver,  creeK,  or  other  natural  water- 
course or  channel,  or  into  any  bay,  lake,  or  pond,  or  into  any 
street,  road,  highway,  or  upon  the  land  of  any  person  other 
than  that  of  the  owner  of  such  well,  or  upon  public  lands  of 
the  United  States  or  of  the  state  of  Cidiforma,  unless  it  be 
used  thereon  for  the  purposes  and  in  the  manner  that  it  may 
be  lawfully  used  upon  the  land  of  the  owner  of  such  well ; 
provided,  that  this  section  shall  not  be  so  construed  as  to  pr^ 
vent  the  use  of  such  waters  for  the  proper  irrigation  of  trees 
standing  along  or  upon  any  street,  road,  or  highway,  or  for 
ornamental  ponds  or  fountains,  or  tiie  propagation  of  fish. 

Sec.  5.  Any  person  violating  any  of  the  provisions  of  this 
act  may  be  proceeded  against  for  a  misdemeanor  in  any  Jus- 
tice's court  of  the  county  in  which  such  well  is  located,  and 
shall,  upon  conviction,  be  fined  for  each  offense  not  less  than 
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ten  or  more  than  fifty  dollars.  There  shall,  also,  upon  con- 
Tiction  had,  in  addition  to  such  fine,  be  taxed  against  sach 
party  the  cost  of  prosecution.  Such  fine  and  costs  may  be 
collected  as  in  other  criminal  cases,  and  the  justice  may  also 
issue  an  execution  upon  the  judgment  therein  rendered,  and 
the  same  may  be  enforced  and  collected  as  in  civil  cases. 

Sec.  6.  It  shall  be  the  duty  of  the  supervisors  or  road- 
masters,  on  complaint  of  any  citizen  withm  their  respective 
districts,  and  for  that  purpose  may  at  all  proper  times  enter 
upon  the  premises  where  such  well  is  situated ;  and  it  shall  bo 
his  duty  to  institute,  or  cause  to  be  instituted,  criminal  action 
for  all  violations  of  the  provisions  of  this  act,  or  for  all  public 
offenses  defined  in  this  act,  committed  within  such  district. 

Sec.  7.  An  act  entitled  "  an  act  to  regulate  the  use  of  arte- 
sian wells,  and  to  prevent  the  waste  of  subterranean  waters  in 
Santa  Clara  and  Los  Angeles  counties,'*  approved  March  eigh^ 
eenth,  eighteen  hundred  and  sevenly-six,  and  all  other  acts  and 

Earts  of  acts  in  conflict  with  the  provisions  of  this  act,  arc 
ereby  repealed- 

Sec.  [8.  J  This  act  shall  not  apply  to  artesian  wells  in  the 
eounty  of  San  Bernardino.  [Approved  March  9,  1878.  In 
effect  July  1, 1878.    Stats.  1877-8,  p.  195.] 


An  Ad  to  prohibit  **  Piece  Clubs,"  and  to  prevent  extortion 

from  candidates  for  office. 

Section  1.  All  payments  and  contributions  of  money  for 
election  expenses,  made  by  candidates  for  office  in  this  state, 
shall  hereafter  be  assessed  and  made  by  such  candidates  by 
voluntary  assessment  among  themselves,  and  not  ol^erwise, 
and  at  meetings  to  be  called  for  such  purpose,  at  which  meet- 
ings none  but  candidates  for  office  at  the  next  ensuing  election 
shall  be  present  or  participate. 

Sec.  2.  Anv  person  being  a  candidate  for  office  in  this 
state,  who  shall  directly  or  indirectly  pay,  or  knowingly  cause 
to  be  paid,  any  money  or  other  valuable  thing  to  any  person, 
as  an  assessment  or  contribution  for  the  expenses  of  the  elec- 
tion at  which  such  person  or  candidate  is  to  be  voted  for,  ex- 
cept the  contribution  or  assessment  so  agreed  upon  by  such 
meeting  of  candidates,  shall  be  deemed  guil^  of  a  misde- 
meanor, and,  upon  conviction,  punished  accordingly. 

Seo.  3.  It  shall  not  be  lawful  for  any  committee,  conven- 
tion, or  other  association,  formed  for  the  purpose  of  nominat- 
ing a  candidate  or  candidates  for  office  in  this  state,  to  levy, 
assess,  collect,  demand,  or  receive,  directly  or  indirectly,  any 
money  or  other  valuable  thing  from  any  candidate  or  can- 
didates nominated  for  office  by  such  committee,  convention, 
or  other  association,  either  for  the  expenses  of  printing  or 


tSO  OLEOMABOABINE.     1877-8. 

distribniing  tickets,  or  for  any  of  the  expenses  of  the  election 
of  rach  <^oiaidate  or  candidates,  or  as  or  for  the  expenses  of  such 
no'i^inating  convention,  committee,  or  other  associatien,  ot 
under  or  upon  any  pretense  whatsoever. 

Seo.  4.  Any  officer  or  member  of  any  such  committee,  con- 
vention, or  association,  or  other  person,  who  shall  vote  for,  aid, 
authorize,  assist,  or  consent  to  any  such  levy,  assessment,  or 
collection  from  any  candidate  or  candidates,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction,  punished  accord- 

ins:iy- 

Seo.  5.  Any  person  who  shall  demand,  ask  foi,  collect,  or 
receive,  ether  directly  or  indirectly,  any  money  or  other  valua- 
ble tiling  from  any  candidate  or  candidates  tor  office  in  this 
state,  on  the  ground  tiiat  such  money  or  other  valuable  thing 
has  been  assessed  to  such  candidate  or  candidates,  or  asked  for, 
demanded,  or  required  by  any  person,  nominating  convention, 
committee,  or  other  political  association,  as  or  for  the  costs  of 
printing  or  distributmg  tickets,  or  for  the  payment  of  election 
expenses  of  any  kind  or  nature  whatsoever,  or  as  or  for  the  ex- 

Senses  of  such  nominating  committee,  convention,  or  associa- 
on,  shall,  for  each  offense,  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  punished  accordingly; 
but  nothing  herein  contained  shall  prevent  the  candidates  at 
any  election  from  assembling  together  and  voluntarily  assess- 
ing themselves  for  any  expsnses  authorized  by  law  for  the 
common  good  of  the  ticket,  and  to  collect  and  disburse  the 
same  by  agents  appointed  for  such  purpose. 

Sec.  6.  Auy  person  who  shall  voluntarialy  and  tmsolicited 
offer  to  work  for  and  assist,  or  in  any  manner  whatsoever  con- 
tribute to  the  nomination  or  election  of  any  candidate  or  other 
person  to  any  office  in  this  state,  for  the  purpose  and  with  the 
intent  to  have  such  candidate  or  person  pay  for,  or  in  any 
manner  compensate  such  person  so  offering  for  such  work  or 
services,  shall  be  deemed  |^ilty  of  a  misdemeanor,  and,  on 
conviction,  punished  accordingly. 

Seo.  7.  This  act  shall  apply  only  to  the  city  and  county  of 
San  Francisco.   [In  effect  Mar.  14, 1878.   Stats.  1877-8,  p.  236.  ] 

An  Act  to  prevent  the  sale  of  oleomargarine  under  the  name  qf 
and  pretense  thai  said  commodity  is  butter, 

Seotiok  1.  Every  person  who  sells,  or  keeps  for  sale,  or 
offers  for  sale,  or  otherwise  disposes  of  any  quantity  of  oleo- 
margarine, under  the  name  of,  or  under  the  pretense  that  the 
same  is  butter,  or  shall  keep  for  sale,  or  manufacture  any 
quantity  of  oleomargarine,  without  branding  the  same,  or  the 
package  in  which  it  is  contained,  with  the  word  oleomargarine, 
shall  be  deemed  gruilty  of  a  misdemeanor,  and  on  conviction 
thereof  before  a  court  of  competent  jurisdiction,  shall  be  pun- 
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isbable  by  imprisonment  in  the  county  j^.il  for  a  term  not  lesa 
than  fifty  nor  more  tiiau  two  hundred  days,  or  by  a  fine  not  less 
than  fifty  nor  more  than  two  hundred  dollars,  or  by  both  such 
fine  and  imprisonment.  [In  efiect  March  26,  1878.  Stats. 
1877-8,  p.  635.] 

An  Act  to  punish  and  prohibit  the  sale  of  adulterated  syrup. 

Section  1.  Any  person  who  shall  knowingly  sell,  or  keep, 
or  offer  for  sale,  or  otherwise  dispose  of  any  syrup,  or  golden 
dripd  syrup,  silver  drips  syiup,  or  molasses,  containing  muri- 
atic or  sulphuric  acids,  or  glucose,  or  adulterated  with  any 
other  substance  to  improve  the  color  thereof,  shall  be  guilty  of 
a  misdemeanor. 

Sec.  2.  Any  person  violating  the  provisions  of  section  one 
of  this  act  shall  be  punished,  and  imprisoned  in  the  county 
jail  of  the  county  in  which  the  offense  was  committed,  for  a 

Eeriod  not  exceeding  six  months  or  by  a  fine  not  exceeding  five 
undred  dollars,  or  both.    [In  effect  March  29,  1878.    Stats. 
1877-8,  p.  695.] 

An  Act  to  protect  stockholders  and  persons  dealing  vAth  cor- 

porations  in  this  State, 

Section  1.  Any  superintendent,  director,  secretary,  man- 
ager, agent,  or  other  officer,  of  any  corporation  formed  or  ex- 
isting under  the  laws  of  this  state,  or  transacting  business  in 
the  same,  and  any  person  pretending  or  holding  himself  out  as 
such  superintendent,  director,  secretary,  manager,  agent,  or 
other  ofacer,  who  shall  wilfully  subscribe,  sign,  indorse,  verify, 
or  otherwise  assent  to  the  publication,  either  generally  or  pri- 
vately, to  the  stockholders  or  other  persons  dealing  with  such 
corporation,  or  its  stock,  any  untrue  or  wilfully  and  fraudu- 
lently exaggerated  report,  prospectus,  account,  statement  of 
operations,  values,  business,  profits,  expenditures,  or  pros- 
pects, or  other  paper  or  document  intended  to  produce  or  give, 
or  having  a  tendency  to  produce  or  give,  to  the  shares  of  stock 
in  such  corporations  a  greater  value,  or  less  apparent  or  market 
value  than  they  really  possess,  or  with  the  intention  of  defraud- 
ing any  particular  person  or  persons,  or  the  public,  or  persons 
generally,  shall  be  deemed  guilty  of  a  felony,  and  on  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  state  prison 
or  county  jail  not  exceeding  two  years,  or  by  a  fine  not  exceed- 
ing five  thousand  dollars,  oi  by  both ;  promded,  that  this  act 
shall  be  construed  to  apply  only  to  corporations  whose  capital 
stuck  has  been  or  shall  hereafter  be  listed  at  a  stock  board  or 
stock  exchange  in  this  state,  or  whose  shares  be  regularly 
bought  and  sold  in  the  stock  market  of  this  state.  [Approved 
March  29, 1878.    Stats.  1877-8,  p.  695.] 
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An  Act  for  (he  protection  of  children,  and  to  prevent  anb 
punish  certain  wrongs  to  chUdren, 

Sectiom  1.  No  minor,  under  the  age  of  eizteen  years,  shall 
be  admitted  at  any  time  to,  or  permitted  to  remain  in,  any 
saloon  or  place  of  entertainment  where  any  spirituous  liquors, 
or  wines,  or  intoxicating  or  malt  liquors  are  sold,  exchanged, 
or  given  away,  or  at  places  of  amusement  knuwn  as  dance- 
honsra  and  concert  saloons,  unless  accompanied  by  parent  or 
guardian.  Any  proprietor,  keeper,  or  manager  of  any  buch 
place  who  shall  admit  such  minor  to,  or  permit  him  or  her  to 
remain  in  any  such  place,  unless  accompanied  by  parent  or 
guardian,  shall  be  guuty  oi  a  misdemeanor. 

Seo.  2.  Every  person  having  the  care,  custody,  or  control 
of  any  child  under  the  age  of  sixteen  years,  shall  restrain  such 
child  from  beg^ng,  whether  actually  begging,  or  under  the 
pretext  of  peddlmg.  Any  person  offending  against  this  scctioL 
shall  bo  arrestbd  and  brought  before  a  court  or  magistrate,  and 
lor  the  first  offense  shall  be  reprimanded,  and  for  each  subse- 
quent offense  shall  be  guilty  of  a  misdemeanor. 

Beo.  3.  Any  child,  apparently  under  the  age  of  sixteen 
years,  that  comes  within  any  of  the  following  descriptionfl, 
named: 

( a )  That  is  found  begging,  or  receiving,  or  gathering  alms 
(whether  actually  begging,  or  under  the  pretext  of  selling,  or 
offering  for  sale,  anything) ,  or  being  in  any  street,  road,  or 
public  place  for  the  purpose  of  so  begging,  gathering,  or 
receiving  alms. 

( b )  That  is  found  wandering  and  not  having  any  house  or 
settled  place  of  abode,  or  proper  guardianship,  or  visible  means 
of  subsistence. 

( c )  That  is  found  destitute,  either  being  an  orphan,  or  hav- 
ing a  vicious  parent,  who  is  undergoing  penal  servitude  or 
imprisonment. 

(d)  That  frequents  the  company  of  reputed  thieyes  or 

E restitutes,  or  houses  of  prostitution  or  assignation,  or  dance- 
ouses,  concert  saloons,  theaters,  and  varieties,  or  places  speci- 
fied in  the  first  section  of  this  act,  without  parent  or  guaraian, 
shall  be  arrested  and  brought  before  a  court  or  magistrate. 

When,  upon  examination  before  a  court  or  magistrate,  it 
shall  appear  that  any  such  child  has  been  engaged  in  any  of 
the  aforesaid  acts,  or  conies  within  any  of  the  aforesaid  de- 
scriptions, such  court  or  magistrate,  when  it  shall  deem  it 
expedient  for  the  welfare  of  the  child,  may  commit  such  child 
to  an  orphan  asylum,  society  for  the  preyention  of  cruelty  to 
children,  charitable  or  other  institution,  or  make  such  other 
disposition  thereof  as  now  is  or  may  hereafter  be  provided  by 
law  in  cases  of  vagrant,  truant,  disorderly,  pauper,  or  destitute 
children.  ^  «~  *• 
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8eo.  4.  Ko  child  under  restraint  or  conviction,  apparently 
under  the  age  of  sixteen  years,  shall  be  placed  in  any  prison, 
or  place  of  confinement,  or  in  any  court-room,  or  in  any  vehi- 
cle for  transportation  to  any  place,  in  company  with  adults 
charged  with  or  convicted  of  cnme,  except  in  the  presence  of  a 
proper  official.  [In  e£Eisct  Mar.  SO,  187£(.   Stats.  1877-8,  p.  812.  ] 

An  Act  relating  to  children. 

Section  l.  Any  person,  whether  as  parent,  relative,  guard- 
ian, employer,  or  otherwise,  having  the  care,  custody,  or  cou- 
trol  of  any  child  under  the  age  of  sixteen  years,  who  shall 
exhibit,  use,  or  employ,  or  who  shall  in  any  manner,  or  under 
any  pretense,  sell,  apprentice,  give  away,  let  out,  or  otherwise 
dispose  of  any  such  child  to  any  person,  under  any  name,  title, 
or  pretense,  in  or  for  the  vocation,  occupation,  service,  or  pur- 
pose of  singing,  playing  on  musical  instruments,  rope  or  who 
walking,  ds^cmg,  beggmg,  or  peddling,  or  as  a  gymnast,  acro- 
bat, contortionist,  or  rider,  in  any  place  whatsoever,  or  for  or 
in  anj  obscene,  indecent,  or  immoral  purpose,  exhibition,  or 
practice  whatsoever,  or  for  or  in  any  mendicant  or  wandering 
business  whatsoever,  or  for  or  in  any  business,  exhibition,  or 
vocation  iniurious  to  the  health,  or  dangerous  to  the  life  or 
limb,  of  sucn  child ;  or  who  shall  cause,  procure,  or  encoiu^e 
any  such  child  to  engage  therein,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars,  or  by  imprisonment  in  the  county  jail  for  a  term  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment ; 
provided,  that  nothing  in  tnis  section  contained  shall  api)ly  to 
or  affect  the  employment  or  use  of  any  such  child,  as  a  singer 
or  musician  in  any  church,  school,  or  academy,  or  the  teachiug 
or  learoing  of  the  science  or  practice  of  music ;  or  the  em- 
ployment of  any  such  child  as  a  musician  at  any  concert  or 
other  musical  entertainment,  on  the  written  consent  of  tlie 
mayor  of  the  city  or  president  of  the  board  of  trustees  of  the 
town  where  such  concert  or  entertainment  shall  take  place. 

Seo.  2.  Every  person  who  shall  take,  receive,  hire,  employ, 
nse,  exhibit,  or  have  in  custody,  any  cluld  under  the  age,  and 
for  any  of  the  purposes  mentioned  in  the  preceding  section, 
shall  bo  guiltjr  of  a  like  offense  and  punished  by  a  like  punish- 
ment as  uierein  provided. 

Sec.  8.  When,  upon  examination  before  any  court  or  magiii- 
trate,  it  shall  appear  that  any  child,  within  the  age  previously 
mentioned  in  this  act,  was  engaged,  or  used  for  or  in  any  buni- 
nesa,  or  exhibition,  or  vocation,  or  purpose  designated,  and  as 
mentioned  in  this  act,  and  when  upon  the  conviction  of  any 
person  having  the  custody  of  a  childof  a  criminal  assault  upon 
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it»  the  court  or  ma^^trate  before  whom  such  conviction  is 
had,  shall  deem  it  desirable  for  the  welfare  of  such  child 
that  the  person  so  convicted  should  be  deprived  of  its  cus- 
tody thereafter,  such  court  or  magistrate  may  commit 
such  child  to  any  orphan  asylum,  society  for  the  prevent 
tion  of  cruelty  to  children,  charitable  or  other  institution, 
or  make  such  other  disposition  thereof  as  now  is,  or  here- 
after may  be,  provided  by  law  iu  cases  of  vagrant,  truant, 
disorderly,  pauper,  or  destitute  children. 

Sec.  4.  Whoever  shall  wilfully  cause  or  permit  any  child 
t  >  suffer,  or  who  shall  inflict  thereon  unjustifiable  physi- 
cal pain  or  mental  suif eriug,  and  whoever,  having  the  care 
or  custody  of  any  child,  shall  wilfully  cause  or  permit  the 
life  or  limb  of  such  child  to  be  endangered,  or  the  health 
of  such  child  to  be  injured,  or  any  person  who  shall  wil- 
fully cause  or  permit  such  child  to  be  placed  in  such  a  sit- 
uation that  its  life  or  limb  may  be  endangered,  or  its  health 
shall  be  likely  to  be  injured,  shall  be  guilty  of  a  misde- 
meanor. 

Sec.  5.  All  flues,  penalties,  and  forfeitures  imposed  and 
collected  in  any  county  of  this  state,  under  the  provisions 
of  this  and  every  act  passed,  or  which  may  be  passed,  re- 
lating to  or  affecting  children,  in  every  case  where  the 
prosecution  was  instituted  or  conducted  by  a  society  in- 
corporated pursuant  to  the  provisions  of  chapter  five  hun- 
dred and  forty-nine  of  the  statutes  of  1875-<J,  approved 
April  (^d,  187G,  being  an  act  entitled  "  an  act  for  the  incor- 
poration of  societies  for  the  prevention  of  cruelty  to  chil- 
dren," shall,  except  where  otherwise  provided,  enure  to 
such  society  in  aid  of  the  purposes  for  which  it  was  incor- 
porated.   [In  effect  March  ao,  1878.    Stats.  1877-8,  p.  81a. 


An  Act  concerning  the  payment  of  the  expenses  and  costs  of 
the  trial  ofcomnctsfor  crimes  committed  in  the  State  Pris- 
on, and  to  pay  the  costs  of  the  trial  of  escaped  convicts,  and 
to  pay  for  the  expenses  of  Coroner  inquests  in  said  prison, 

[Approved  April  12,  1880.] 

Section  1.  The  costs  and  expenses  of  all  trials  which 
have  heretofore  been  had  in  rhe  county  in  this  state  where 
the  state  prison  is  situated,  for  any  crime  committed  by 
any  convict  in  the  state  prison,  and  the  costs  of  guard- 
ing and  keeping  such  convict,  and  the  execution  of  the 
sentence  of  said  convict  by  said  county,  and  the  costs 
and  expenses  of  ail  trials  heretofore  had  for  the  escape 
of  any  convict  from  the  state  prison,  and  the  costs  and 
expenses  of  all  coroner  inquests  heretofore  had  of  any 
convict  at  the  state  prison  by  the  county  where  said 
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prison  haa  been  Bitoated,  eball  be  certified  to  bytheoonniy 
clerk  of  said  oonnty  wherein  said  triftls  and  inquests  have  be^ 
held  to  the  board  of  state  prison  directors  for  their  approval, 
and  after  snoh  approyal  they  shall  pay  the  same  ont  of  the 
money  appropriaiea  for  the  support  of  the  state  prison,  to  the 
oonnqr  neasurer  of  said  county  where  said  trials  have  been 
bad;  "provided,  thai  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  January  first,  eignteen  hundred  and 
serenty-three." 

8bo.  2.  This  act  shall  only  apply  to  cases  which  have  Jiot 
been  settled  for  by  the  state. 

Sso.  8.    This  act  shall  take  eflbot  immediately. 


An  Act  m/^lemefitdl  to  and  amendatory  of  an  Act  entUled  "An 
Act  to  regtdate  the  pracfice  of  medicine  in  the  State  of  Oalif 
fomia,**  approved  AprU  Bd,  1876. 

Seo.  7.  Any  person  practicing  medicine  or  surgery  in  this 
state,  without  first  havmff  prociired  a  certificate  to  so  practice 
from  one  of  the  boards  of  examiners  appointed  bv  one  of  the 
societies  mentioned  in  section  two  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  subject  to  the  ^nalties 
provided  in  section  thirteen  of  the  act  to  which  tms  act  is 
amendatory  and  supplemental,  but  no  person  who  holds  a  cer- 
tificate from  one  of  such  boards  of  examiners,  or  who  holds  a 
certificate  heretofore  granted  by  the  board  of  examiners  here- 
tofore existing  by  virtue  of  appointment  by  the  California 
state  medical  society  of  homeopathio  practitioners,  shall  be 
compelled  to  procure  a  new  certificate.  And  all  powers  and 
privileges  of  said  boards  of  examiners,  under  the  act  to  which 
this  act  is  supplemental  and  amendatory,  are  hereby  transfer- 
red to  the  boards  of  examiners  created  by  this  act. 

Ssa  8.  Any  person  assuming  to  act  as  a  member  of  aboard 
of  examiners,  under  this  act  or  under  the  act  to  which  this  act 
is  supplemental  and  amendatory,  or  who  shall  sign,  or  sub- 
scribe, or  issue,  or  cause  to  be  issued,  or  seal,  or  caused  to  be 
sealed,  a  certificate  authorizing  any  person  to  practice  medi- 
cine or  surgery  in  this  state,  except  the  person  so  acting  and 
doing  be  appointed  by  one  of  the  societies  mentioned  in  section 
two  of  this  act,  or  be  authorized  so  to  do  by  a  board  of  exam- 
iners appointed  by  one  of  said  societies,  shall  be  deemed  guilty 
of  a  misdemeanor,  aod  shall  be  punished  by  a  fine  of  not  less 
than  fifty  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
period  of  not  less  thui  thiriy  nor  more  than  three  hundred 
and  sixty-five  days,  or  by  boui  such  fine  and  and  imprison- 
ment.   [In  effeotApril  1,1878.    Stats.  1877-8,  pp.  920-Sil.] 
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An  Act  in  relation  to  warelumse  and  wharfinger  receipts,  and 
other  matters  relating  tliereto, 

8so.  10.  Any  warehouseman,  wharfinger,  person,  or  per- 
sons, who  shall  yiolato  any  of  the  foregoing  provisions  of  this 
act,  19  guilty  of  felony,  shall  be  subject  to  indictment,  and, 
upon  conviction,  shall  be  fined  in  a  sum  not  exceeding  five 
thousand  dollars  ($5,000) ,  or  imprisonment  in  the  state  prison 
of  this  state  not  exceeding  five  years,  or  both.  And  ail  and 
evervjperson  aggrieved  by  the  violation  of  any  of  the  provisions 
of  this  act  may  have  and  maintain  an  action  against  the  per- 
son or  persons  violating  any  of  tiio  foregoing  provisions  of  this 
act,  to  recover  all  damages,  immediate  or  consequent,  which 
he  or  the^  ma]^  have  sustained  by  reason  of  any  such  viola- 
tion as  aforesaid,  before  any  court  of  competent  jurisdiction, 
whether  such  person  shall  have  been  convicted  under  the  act 
or  not.    [Approved  April  1, 1878.    Btats.  1877-8,  p.  950.] 

An  Act  in  relation  to  Gie  House  of  Correction  of  the  City  and 

County  of  San  Francisco, 

Section  1.  The  board  of  supervisors  of  the  city  and  county 
of  San  Francisco  are  hereby  authorized  to  maintain  and  sup- 
port in  said  city  and  county  the  institution  now  existing  there- 
in, and  known  as  the  house  of  correction,  and  to  make  addi- 
tions thereto  as  the  same  may  bo  required,  and  also  to  make 
all  proper  rules  and  regulations  for  the  discipline,  management, 
and  employment  of  persons  committed  to  said  house  of  cor- 
rection, oy  any  court  of  said  city  and  county. 

Sec.  2.  In  making  rules  and  regulations,  as  provided  in  the 
preceding  section,  the  board  of  supervisors  shall  endeavor,  as 
far  as  possible,  to  prevent  crime,  reform  prisoners,  and  make 
the  house  of  correction  self-supporting. 

Seo.  S.  All  persons  appeai*mg  for  sex>tence  in  the  police 
judge's  court,  the  city  criminal  com't,  or  the  municipal  crimi- 
nal court  of  the  city  and  county  of  San  Francisco,  who  might 
be  sentenced  to  imprisonment  in  the  county  jail,  or  in  the  state 
prison,  may,  instead  thereof,  be  by  the  proper  court  sentenced 
to  imprisonment  in  the  house  of  correction,  in  said  citv  and 
county,  subject,  however,  to  the  provisions  of  the  next  sec- 
tion ;  and  no  person  shall  be  sentenced  to  imprisonment  in  iJie 
house  of  correction  except  under  the  provisions  of  this  act. 

Ssc.  4.  No  person  sliiall  be  sentenced  to  imprisonment  in 
the  house  of  correction  for  a  shorter  or  longer  term  than  that 
for  which  he  might  be  sentenced  in  the  county  jail,  or  in  the 
state  prison,  and  in  no  case  whatever  for  a  shorter  term  than 
three  months,  nor  fQr  a  longer  term  than  three  years.  No 
person  who  might  be  sentenced  to  imprisonment  in  the  state 
prison  shall  be  sentenced  to  imprisonment  in  the  house  of  cor. 
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rection,  if  he  is  more  than  twenty-five  years  of  age,  if  he  ha» 
been  once  before  convicted  of  a  felony,  or  twice  before  con* 
victed  of  petit  larcenv,  nor  unless,  in  the  opinion  of  the  court, 
imprisonment  in  the  iiouse  of  correction  will  be  more  for  his 
interest  than  imprisonment  in  the  state  prison,  and  equally  for 
the  interest  of  the  public.  The  fact  of  a  previous  conviction 
may  be  found  by  the  court  upon  evidence  introduced  at  the 
time  of  sentence. 

Seo.  6.  Persons  imprisoned  in  the  house  of  correction  may 
be  put  to  work  on  the  public  works  and  other  property  of  the 
city  and  county  of  San  Francisco,  or  ma^  be  employed  at  any 
other  work,  as  the  board  of  supervisors  ot  said  city  and  county 
may  direct.  And  the  said  board  of  supervisors  may,  so  far  as 
a  due  regard  to  economy  will  permit,  provide  for  the  leamins 
of  trades  by  persons  whose  terms  of  imprisonment  in  said 
house  of  correction  are  of  sufficient  length,  and  who  have  the 
capacity  requisite  therefor,  and  will  work  industriously  thereat. 

Beo.  6.  The  8ux)erintendent  shall  give  his  persontd  atten- 
tion to  the  duties  of  his  office,  and  shall  reside  at  the  house  of 
correction,  and  the  board  of  supervisors  shall  provide  therein 
room  and  board  for  him,  and  for  the  subordinates  whose  pres- 
ence may  be  required  in  and  about  said  house. 

Seo.  7.  The  third  section  of  an  act  entitled  **  an  act  to  util- 
ize the  prison  labor  and  govern  the  house  of  correction  of  the 
city  ana  county  of  San  Trancisco,"  approved  March  thirty- 
first,  eighteen  hundred  and  seventy-six,  and  all  acts  and  parts 
of  acts,  so  far  as  they  are  inconsist^t  with  this  act,  are  hereby 
repealed ;  provided,  that  all  ofOsnses  committed  before  this  act 
takes  effect  shall  be  inquired  of,  prosecuted,  and  punished  in 
the  same  manner  as  if  this  act  had  not  passed. 

Sec.  8.  Every  person  who  shall,  at  the  time  of  the  passage 
of  this  act,  be  confined  in  the  house  of  correction  under  or  by 
virtue  of  a  sentence  of  imprisonment  in  the  county  jail,  may 
remain  in  the  house  of  correciion  till  his  term  of  imprisonment 
shall  expire,  and,  so  far  as  relates  to  him,  the  house  of  cor- 
rection shall  be  deemed  to  be  the  count}r  jail,  and  he  shall  be 
in  the  charge  and  keeping  of  the  superintendent,  who  shall 
have  the  same  power  over  him  that  the  sherifT  might  exercise 
if  he  was  in  fact  in  the  county  jail.  While  any  such  person 
shall  be  in  charge  of  the  superintendent  as  above  provided, 
the  sheriff  shall  be  under  no  responsibili^  in  regard  to  him ; 
but  nothing  herein  shall  prevent  the  sheriff  from  removing  at 
any  time  any  such  person  from  the  house  of  correction  to  the 
county  jail.  Nothing  in  this  act  shall  be  construed  to  abolish 
or  in  any  way  to  interfere  with  the  government  or  control  of 
the  counihr  or  branch  county  jails  of  said  city  and  county  by 
the  sheriff  of  said  city  and  county.  [Approved  April  1,  1878. 
Stats.  1877-8,  p.  953.    In  effect  thirty  days  after  passage.] 
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An  AH  impoting  a  tax  on  tJve  issue  of  certificates  of  stock 

corporations. 

Beoiion  1.  It  shall  be  lawful  for  the  secretary  of  every  cor- 
poration in  the  state  of  California  to  demand  and  reoeiye  of 
any  person  requiring  the  issue  to  him  of  any  certificate  of 
stock  in  such  corporation,  a  fee  of  ten  cents  in  coin  for  each 
certificate,  whether  such  certificate  be  the  original  issue  or  an 
iHsue  on  transfer,  and  such  certificate  shall  not  be  delivered  by 
the  secretary  until  such  fee  shall  be  paid. 

Beo.  2.  it  shall  bo  the  duty  of  tue  secretary  of  every  such 
corporation,  on  the  first  Monday  in  January,  April,  July,  and 
October,  of  each  year,  to  make  returns,  under  oath,  to  the  ta^ 
collector,  or  ofiicer  acting  as  tax  collector,  of  the  number  of 
certificates  issued  by  the  corporation  of  which  he  is  secretary, 
during  the  quarter  preceding,  and  pay  to  such  tax  collector  the 
aum  of  ten  cents  in  coin  for  each  and  every  certificate  so  issued 
by  said  cori)oration,  except  that  in  the  city  and  county  of  San 
irancisco  such  returns  and  payments  shall  be  made  to  the 
license  collector,  or  ofiicer  engaged  in  the  collection  of  licenses 
in  said  city  and  county. 

Seo.  3.  Such  tax  collector,  or  license  collector,  is  hereby 
authorized  and  empowered  to  examine  such  secretary,  under 
oath,  as  to  the  truth  of  said  returns,  and  to  examine,  if  neces- 
sary, the  books  ot  such  corx)oration,  so  far  as  they  relate  to  the 
transfer  of  stock,  or  issue  of  certificates,  and  if  the  returns  are 
not  correct,  then  he  is  authorized  to  commence  an  action 
against  such  corporation  in  any  court  of  competent  jurisdio- 
tion,  in  the  name  of  the  people  of  the  state  of  California,  for  a 
penalty  of  one  hundi^ed  dollars  for  each  certificate  issued  by 
such  corporation  and  not  so  returned  under  oath,  and  sevend 
penalties  may  be  joined  in  such  action. 

Seo.  4.  ^y  person  violating  the  provisions  of  section  two 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  false 
swearing  to  any  return  provided  in  section  two,  shall  be 
deemed  perjury. 

Sec.  5.  All  moneys  collected  under  the  provisions  of  this 
act  shall  be  paid  by  such  tax  collector,  or  license  collector,  into 
the  county  treasury,  and  shall  become  a  part  of  the  general 
fund,  or  if  there  shall  in  any  county  be  no  general  fund,  then 
the  same  shall  become  a  part  of  such  fund  as  the  board  of 
supervisors  may  direct.  [Approved  April  1, 1878.  Took  efibot 
first  Monday  of  ApriL    Stote.  1877-8,  p.  965.  ] 
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An  Act  to  create  the  office  of  Commissioner  of  transportation, 
and  to  define  its  powers  and  dviies ;  to  Jix  the  nuxxtmum 
charges  for  transporting  passengers  and  freights  on  certain 
raUroaas,  and  to  prevent  e:dortion  and  unjust  discriminaiion 
thereon* 

GHAPTEB   TWO.  —  EXTOBTIONS,    DISCBIMINATIONBf    FOBFEITTTBES* 

AXD  PENALTIES. 

Section  1.  A  railroad  compaay  shall  be  deemed  guilty  oi 
extortion  in  the  following  cases : 

First — When  it  shall  wilfully  charge,  demand,  or  receive 
from  any  passenger,  as  his  fare  from  one  station  or  place  to 
another,  any  greater  sum  than  is  specified  as  the  fare  between 
snch  stations  or  places,  for  the  same*  class  of  passage  and  in 
the  same  direction,  in  its  tariff  of  fares  on  file  with  the  com- 
missioner of  transportation. 

/Second— When  it  shall  wilfully  charge,  demand,  or  receive 
from  any  person  or  persons,  as  the  rate  of  freight  on  goods  or 
merchandise,  any  greater  sum  than  is  specified  as  the  rates  for 
the  like  quantity  of  goods  or  merchandise  of  the  same  class,  be- 
tween the  same  places,  and  in  the  same  direction,  in  its  printed 
tariff  of  freights  on  file  with  said  commissioner. 

Third—S^hen  it  shall  wilfully  charge,  collect,  or  receive 
from  any  person  or  persons  a  greater  amount  of  rate  of  toll,  or 
compensation,  than  it  shall  at  the  same  time  charge,  collect, 
or  receive  from  any  other  persons  for  receiving,  handling, 
storing,  or  delivering  freight  of  the  same  class  and  like  quan- 
ti^at  the  same  place. 

i'ourth— "When  it  riiall  wilfully  charge,  demand,  or  receivd 
from  any  person  or  persons  any  greater  sum  for  passage  or 
freight  than  from  any  other  person  or  persons,  between  the 
same  places,  in  the  same  direction,  for  the  same  class  of  pass- 
age, or  for  the  like  quantity  of  goods  of  the  same  class. 

Fifth — ^When  it  shall  wilfully  charge,  demand,  or  receive  as 
compensation  for  receiving,  storing,  handling,  or  delivering, 
or  for  transporting  any  lot  of  goods  or  merchandise  any  greater 
sum  than  it  shall,  by  or  through  any  of  its  authorized  agents, 
wherever  situated,  have  agreed  to  charge  for  such  services 
previously  to  the  performance  thereof. 

Seo.  2.  A  railroad  company  shall  be  deemed  guilty  of  un- 
just discrimination  in  the  Mowing  cases : 

First— "When  it  shall  directly  or  indirectly  wilfully  charge, 
demand,  or  receive  from  any  person  or  persons  any  less  sum 
for  passage  or  freight  than  from  any  other  person  or  persons 
(except  as  in  tiiis  act  herein  provided) ,  at  the  same  time,  be- 
tween the  same  places,  and  the  same  direction,  for  the  like  class 
of  passage,  or  for  the  like  (quantity  of  goods  of  the  same  class. 

SecoTtd— "When  it  shall  directly  or  indirectly  wilfully  charge^ 
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demand,  or  receive  from  any  person  or  persons,  as  compenm- 
tion  for  receiying,  handling,  storing,  or  delivering  any  lot  of 
goods  or  merchimdise,  any  less  sum  than  it  shall  charge,  col- 
lect,  or  receive  from  any  other  person  for  tiie  like  service,  to  a 
like  quantity  of  Roods  of  the  same  class,  at  the  same  place. 

Sec.  8.  It  shall  be  unlawful  for  any  such  railroad  company 
to  grant  free  passes  for  travel  within  this  state,  except  to  the 
following j>er8ons : 

i^irs^Directors,  officers,  agents,  and  employees  of  the  com- 
pany, and  their  families. 

Second — Officers  and  agents,  and  railroad  contractors  of 
other  railroads,  and  telegraph,  express,  stage,  and  steamboat 
or  steamship  companies.. 

r/iird— Destitute  persons. 

Fourthr— The  commissioner  of  transportation,  and  his  secre- 
tary and  employees,  when  traveling  in  the  discharge  of  their 
official  duties. 

Fifth—'Pnhlio  messengers,  troops,  and  other  persons  who 
are,  under  existing  laws,  or  any  contract  of  such  railroad  com- 
pany with  this  state,  to  be  transported  free  of  charge. 

Every  such  railroad  company  shall  keep  a  record  of  all  free 
passes  issued  by  it,  except  such  as  are  issued  by  it  to  officers, 
agents,  employees,  and  their  families,  and  of  the  several  classes 
thereof,  and  of  the  number  of  times  each  pass  shaU  be  used, 
and  shall  report  the  same  to  the  commissioner  of  transporta- 
tion whenever  required. 

Seo.  4.  If  any  such  railroad  company  shall  be  guilty  of  ex- 
tortion, as  defined  in  section  one  of  this  chapter,  it  shall  for- 
feit and  pay  to  the  person  or  persons  aggrieved  three  times  the 
amount  of^  the  damages  sustained  by  him  or  them,  together 
with  the  costs  of  suit,  to  be  recovered  in  any  court  of  compe- 
tent jurisdiction. 

Sec.  5.  If  any  such  railroad  company  shall  be  |:uilty  of  un- 
just discrimination,  as  defined  in  section  two  of  this  chapter,  it 
shall  forfeit  and  pay  the  sum  of  one  thousand  dollars  for  eadi 
offense. 

Seo.  6.  If  any  such  railroad  company  issues  free  passes  to 
any  person  or  persons  other  than  those  specified  in  section 
three  of  this  cnapter,  or  if  any  such  company  or  any  of  its 
conductors  shall  permit  any  person  whatever  to  travel  free 
upon  its  cars,  except  upon  the  exhibition  of  free  passes  issued 
as  provided  in  said  section,  such  company  or  conductor  shall 
forfeit  and  pay,  for  each  offense,  the  sum  of  one  hundred  dol- 
lars. 

Seo.  7.  If  any  such  railroad  company  refuses  or  neglects  to 
comply  with  the  award  of  the  commissioners,  provided  in  sec- 
tion five  of  chapter  one  of  this  act,  it  shall  foneit  the  STun  of 
one  hundred  dollars  per  day  from  the  time  designated  by  the 
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commissioner  for  the  completion  of  the  work  required  until 
such  work  shall  be  actually  completed. 

Seo.  8.  If  any  such  railroad  corporation  neglects  or  refuses 
to  file  its  tariff  of  freights  and  fares,  as  provided  in  section  six, 
or  to  make  its  annual  report,  as  provided  in  section  seven  of 
chapter  one  of  this  act,  it  shall  forfeit  not  less  than  one  htm- 
drea  nor  more  than  one  thousand  dollars  per  day  for  each  and 
every  day  of  such  neglect  or  refusal. 

Seo.  9.  Any  person  aggrieved  thereby,  who  may  be  unable 
to  obtain  satisfaction  from  the  proper  officers  of  any  railroad 
in  this  state,  may  report  to  the  commissioner  of  transportation 
any  violations  of  the  provisions  of  this  act  by  any  railroad 
company  doing  business  therein,  or  by  any  of  lis  officers, 
agents,  or  employees,  and  it  shall  be  the  duty  of  the  commis- 
sioner to  make  a  prompt  investigation  of  such  charges. 

Sec.  10.  Whenever  it  shall  come  to  the  knowledge  of  the 
commissioner  that  the  provisions  of  this  act  have  been  violated 
by  any  railroad  company,  and  the  facts  in  his  judgment  war- 
rant a  prosecution  therefor,  he  shall  immediately  give  notice 
thereof  to  the  district  attorney  of  the  county  in  which  such 
violation  occurred,  and  it  is  hereby  made  the  auty  of  such  dis- 
trict attorney  to  commence  and  prosecute,  in  a  court  of  com- 
petent jurisdiction,  an  action  against  any  railroad  company 
that  shall  have  been  guilty  of  such  violation. 

Seo.  11.  All  fines,  forfeitures,  and  penalties  for  violations 
of  the  provisions  of  this  act  herein  provided  shall  be  recovered 
by  action  in  the  name  of  the  people  of  the  state  of  California. 
Such  action  shall  be  brought  and  prosecuted  upon  complaint 
of  the  commissioner,  or  the  person  ag^eved,  oy  the  district 
attorney  of  the  county  in  which  such  violation  occurred ;  and 
all  moneys  paid  or  recovered  on  account  of  such  fines,  penal- 
ties, and  forfeitures,  shall  be  paid  into  the  state  treasury  for 
the  benefit  of  the  public  school.  It  is  hereby  made  the  duty 
of  the  attorney-general  to  counsel,  advise,  and  assist  the  com- 
missioner of  transportation,  whenever  he  shall  be  requested 
by  him  so  to  do,  concerning  any  and  all  actions,  proceedings, 
matters,  things,  powers,  liabilities,  and  duties  arising  under 
the  provisions  of  this  act.  Ho  may  also  institute  and  prose- 
cute any  action  or  proceeding  which  may  be  necessary  the 
more  enectually  to  carry  out  the  provisions  of  this  act,  and  he 
may  any  at  time  take  control  of  or  assist  in  the  prosecution  of 
.  any  action  or  proceeding  commenced  by  any  district  attorney, 
asnerein  provided,  whenever  in  his  judgment  the  public  in- 
terest will  De  subserved  thereby. 

OHAfTEB  TEBEE. — POLIOB  BEGULATIOinS. 

Section  1.  In  forming  a  train  on  any  railroad  no  freight, 
merchandise,  or  lumber  cars  shall  be  placed  in  the  rear  of  pas- 
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■enger  can,  and  if  they  or  any  of  them  shall  be  so  placed,  tiie 
offioer  or  agent  who  so  directed,  or  who  knowingly  snffored 
snoh  arrangement  of  cars,  and  the  conductor  of  the  train,  shall 
be  goity  ofa  misdemeanor,  and  shall  be  punished  accordingly. 

Sbc.  2.  No  company  operating  any  railroad  in  this  state 
■hall,  in  carrying  and  transporting  cattle,  sheep,  or  swine,  in 
car  load  lots  confine  the  same  in  cars  for  a  longer  period  than 
thirty-six  consecutive  hours,  without  unloading  for  rest,  water, 
and  feeding,  for  a  period  of  at  least  ten  consecutive  hours.  In 
estimating  such  time  of  confinement,  the  period  during  which 
the  animals  have  been  confined  without  such  rest  on  connect- 
ing roads  from  which  the^  are  received  shall  be  computed.  In 
case  the  owner  or  person  in  charge  of  such  animals  refuses  or 
neglects  to  pay  for  the  care  and  feed  of  animals  so  rested,  the 
rauroad  company  may  charge  the  expense  thereof  to  the  owner 
or  consignee,  and  retain  a  lien  upon  the  animals  therefor  until 
the  same  is^paid. 

Szo.  S.  When  any  freight  train  on  any  railroad  shall  stop 
in  such  a  position  as  to  obstruct  the  ordinary  travel  on  any 
highway,  lor  a  longer  period  than  ten  minutes,  the  person 
having  charge  of  such  train  shall  cause  it  to  be  separated,  so  as 
to  leave  one  street  or  highway  open  to  its  full  width  to  accom- 
modate the  public  travel ;  and  any  railroad  companjr  in  whose 
employment  anv  person  shall  be,  who  shall  violate  this  section, 
shall  torfeit  and  pay  the  sum  of  twenty-five  dollars  for  each 
offense. 

Seo.  4.  Whoever  enters  upon  or  crosses  any  railroad,  at 
any  private  passway,  which  is  inclosed  by  bars  or  gates,  and 
neglects  to  leave  the  same  securely  closed  after  him,  shall  be 
guilty  of  a  misdemeanor. 

6x0.  5.  Whoever  shall  lead,  ride,  drive,  or  conduct  anj 
beast  alon^  the  track  of  a  railroad,  except  where  the  railroad  is 
built  withm  the  limits  of  the  public  highway,  or  who  shall 
place,  or  h&ving  the  right  to  prevent  it,  shall  suffer  any  animal 
to  be  placed  within  the  fences  thereof  for  grazing  or  ouier  pur- 
poses, shall  be  guilty  of  a  misdemeanor. 

Seo.  6.  Any  jjerson  who  may  be  employed  upon  the  railroad 
of  any  company  in  this  state  as  engineer,  conductor,  baggage- 
master,  brakeman,  switchman,  fireman,  bridsp- tender,  flag- 
man,  or  signalman,  or  who  may  have  charge  of  the  regulation 
or  running  of  trains  upon  said  railroad  in  any  manner  what- 
ever, and  who  shall  t^ome  or  be  intoxicated  while  engaged 
in  the  discharge  of  his  duties,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  shall  be  punished  for 
each  offense  by  a  fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  a  county  jail  for  a  term  not  exceeding  six 
months,  or  both,  in  the  discretion  of  the  court  having  cogni- 
zance of  the  offense;  and  if  any  person  so  employed  as  afore- 
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•yd,  by  xeMon  of  Buoh  intoxkfttioii,  shall  do  any  act,  or  neffleoi 
my  duty,  wbiob  act  or  neglect  sball  caase  the  death  of,  or 
bodily  injury  to  any  person  or  persona,  be  shall  be  deemed 
goilty  of  a  felony. 

8ko.  7.  The  goTemor  may,  from  time  in  time,  npon  the 
application  of  any  railroad  or  steamboat  contpany,  commission 
daring  his  pleasure,  one  or  more  persons  designated  by  such 
sompany,  wno,  haying  been  duly  sworn,  may  act  at  its  ex- 
pense as  policemen,  with  the  powers  of  a  deputy  sheriff,  upon 
me  premises  used  by  it  in  its  ousiness,  or  upon  its  cars  or  ves- 
sela.  The  company  designating  such  person  shall  be  responsi- 
ve ciTilly  for  any  abuse  of  his  author  .ty. 

8bo.  8.  Eyenr  such  policeman  sbaj  i,  when  on  duty,  wear  in 
{dain  view  a  shield  bearing  tho  woris  "railroad  police"  or 
"steamboat  police,"  as  the  case  ma^  be,  and  the  name  of  the 
sompany  for  which  he  is  commission  ed. 

8sc.  9.  Every  person  who  sh/  U  fraudulently  evade  or  at- 
tempt to  evade  ine  payment  of  Us  fare  for  traveling  on  any 
railroad  shall  be  fined  not  less  iihan  five  nor  more  thui  twenty 
dollars. 

8bo.  10.  An  act  entitled  ''  an  act  to  provide  for  the  appoint- 
ment of  commissioners  of  transportation,  to  fix  the  maximum 
eharses  for  freights  and  fares,  and  to  prevent  extortion  and 
jUscnmination  on  railrof  ds  in  this  state,"  approved  April  third, 
aighteen  hundred  aud  f  ^venty-six,  is  hereby  repealed,  and  all 
dther  acts  and  parts  o  ■  .acts  in  conflict  with  the  provisions  of 
)bia  act  are  hereby  rrpealed,  so  far  as  they  conflict  herewith. 
:in  efBdCt  April  1,  ld',i.    Stats.  1877-8,  pp.  982^-86.) 

In  Act  to  protect  public  JiedUh  from  infection  caused  by  «3»> 
humation  and  removal  of  the  remains  of  deceased  persons, 

SsonoK  L  It  shall  be  unlawful  to  disinter  or  exhume  from 
» grave,  vauli  or  other  burial  place,  the  body  or  remains  of 
my  deceased  ^lerson,  unless  the  psrson  or  persons  so  doing 
diall  first  obtain,  from  the  board  of  health,  health  officer, 
mayor,  or  other  head  of  the  municipal  government  of  the  city, 
town,  or  city  and  county  where  the  same  are  deposited,  a  per- 
mit for  saia  purpose.  Nor  shall  such  body  or  remains  disin- 
Isred,  ex}i.umed,  or  taken  from  any  grave,  vault,  or  other  place 
of  buriaJ  or  deiK>sit,  be  removed  or  transported  in  or  through 
the  streets  or  highways  of  any  city,  town,  or  city  and  county, 
onlcss  the  person  or  persons  removing  or  transporting  such 
body  or  remains  shall  first  obtain,  from  the  boara  of  health  or 
health  officer  (if  such  board  or  officer  there  be) ,  and  from  the 
mayor  or  other  head  of  the  municipal  government  of  the  city 
or  town,  or  city  and  county,  a  permit  in  writing,  so  to  remove 
or  transport  such  body  or  remains  in  and  through  snoh  streets 
and  highways. 
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8so.  2.  Penniis  to  disinter  or  exhnme  the  bodies  or  re- 
mains of  deceased  persons,  as  in  the  last  section,  may  be 
granted,  provided  the  person  api^yin^  therefor  shall  prodnoe 
a  certificate  from  the  coroner,  the  physician  who  attended  such 
deceased  person,  or  other  physician  in  good  standing  cognizant 
of  the  facts,  which  certificate  shall  state  the  cause  of  death  or 
disease  of  which  the  person  died,  and  also  the  age  and  sex  of 
such  deceased ;  and  provided,  further,  that  the  body  or  re- 
mains of  deceased  shall  be  inclosed  in  a  metolio  case  or  coffin, 
sealed  in  such  manner  as  to  prevent,  as  far  as  practicable,  any 
noxious  or  ofiensive  odor  or  effluvia  escaping  therefrom,  and 
that  such  case  or  coffin  contains  the  body  or  remains  of  but 
one  person,  except  where  infant  children,  of  the  same  parent 
or  parents,  or  parent  and  children  are  contained  in  such  case 
or  coffin.  And  the  permit  shall  contain  the  above  conditions 
and  the  words  '*  permit  to  remove  and  transport  the  bodv  of 

,  age ,  sex ,"  and  the  name,  ag;e,  and  sex  shall 

be  written  therein.  The  officer  of  the  municipal  government 
of  the  citjr  or  town,  or  city  and  county,  granting  such  permit, 
■hall  require  to  be  paid  for  each  permit  tne  sum  of  ten  dollars, 
to  be  kept  as  a  separate  fund  by  the  treasurer,  and  which  shall 
be  used  m  defraying  cxp&nes  of  and  in  respect  to  such  permits, 
and  for  the  inspection  of  the  metalio  cases,  coffins,  and  inclos- 
ing boxes  herein  required ;  and  an  account  of  such  moneys 
shall  be  embraced  in  the  accounts  and  statements  of  the  trea»- 
nrer  having  the  custody  thereof. 

8eo.  3.  Any  person  or  persons  who  shall  disinter,  exhnme, 
or  remove,  or  cause  to  be  disinterred,  exhumed,  or  removed 
from  a  grave,  vault,  or  other  receptacle  or  burial  place,  the 
body  or  remains  of  a  deceased  person,  without  a  permit  there> 
for,  shall  be  guilty  of  a  misdemeanor,  and  be  punished  by  fine 
Dot  less  than  fifty  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  for  not  less  than  thirty  days, 
nor  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment. Nor  shall  it  be  lawful  to  receive  such  body,  bones,  or 
remains  on  any  vehicle,  car,  barge,  boat,  ship,  steamship, 
steamboat,  or  vessel,  for  transportation  in  or  from  this  state, 
unless  the  permit  to  transport  the  same  is  first  received,  and 
is  retained  in  evidence  by  the  owner,  driver,  agent,  superin- 
tendent, or  master  of  the  vehicle,  car,  or  vessel. 

Seo.  4.  Any  person  or  persons  who  shall  move  or  transport, 
or  caused  to  bo  moved  or  transported,  on  or  through  the 
streets  or  highways  of  any  city  or  town,  or  city  and  county,  of 
this  state,  the  bod^  or  remains  of  a  deceased  person,  which 
shall  have  been  dismterred  or  exhumed  without  a  permit,  as 
described  in  section  two  of  this  act,  shall  be  guilty  of  a  misde- 
meanor, and  be  punishable  as  provided  in  section  three  of  this 
act. 
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Beg.  5.  Any  i)erson  who  shall  give  information  to  secure 
the  conviction  uf  any  person  or  persons  for  the  violation  of 
the  provisions  of  this  act,  shall  be  entitled  to  receive  the  sum 
of  twenty-five  dollars,  to  be  paid  from  the  fund  collected  from 
fines  imposed  and  accruing  under  this  act. 

Sec.  6.  Nothing  in  this  act  contained  shall  be  taken  to  ap- 
plv  to  the  removal  of  the  remains  of  deceased  persons  from 
one  place  of  interment  to  another  cemetery  or  place  of  inter- 
menx  within  the  same  county ;  provided,  that  no  permit  shall 
be  issued  for  the  disinterment  or  removal  of  any  body  unless 
Buch  body  has  been  buried  for  two  years.  [Approved  April  1, 
1878.  In  effect  thirty  days  after  passage.  Stats.  1877-8,  p.  1050.  J 

An  Act  to  promote  emigration  from  the  state  of  Oalifomia, 

Section  1.  It  shall  be  unlawful  for  the  owners,  officers, 
agents,  or  employees  of  any  steamship  company,  sailing  ves- 
sel, or  railroad  company,  or  firm,  or  corporation  that  may  be 
engaged  in  this  state  in  the  transportation  of  passengers  to 
and  from  any  foreign  port,  to  withhold  or  refuse  &ny  person 
or  persons  the  right  to  purchase  a  passage  ticket  or  tickets  to 
any  foreign  country,  for  the  reason  that  he  or  they  have  not 
presented  a  certificate,  card,  or  other  document  whatsoever, 
showing  that  such  person  has  paid  in  full,  or  in  part,  any  or 
all  dues,  debts  or  demands,  or  otherwise,  or  any  sum  whatso- 
ever, to  any  society,  company,  corporation,  association,  or  in- 
dividual, or  firm ;  and  any  person  or  corporation  who  shall 
violate  the  provisions  of  this  section,  or  in  pursuance  of  any 
agreement,  oral  or  written,  refuse  to  sell  a  passage  ticket  to 
any  person  to  any  foreign  country,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  nor  more  than  five  hundred  dollai's ; 
provided^  that  nothing  in  this  section  shall  be  construed  iu  iiny 
manner  to  apply  to  any  passport  or  other  document  required 
by  law  to  be  presented,  having  the  signature  or  seal  of  any 
foreign  consul  resident  within  this  state.  [In  effect  March  26, 
1880.    Stats.  1880,  p.  15,  Ban.  Ed.  60. 1 

An  Act  concerning  the  payment  of  the  expenses  and  costs  of  tlie 
trial  of  convict  for  crimes  committed  in  the  state  prison, 
and  to  pay  the  costs  of  the  trial  of  escaped  convicts,  and  to 
pay  for  the  expenses  of  Coroner  inquests  in  said  prison. 

Section  1.  The  costs  and  expenses  of  all  trials  which  have 
heretofore  been  had  in  tbe  county  in  this  state  where  the  state 
priso*  is  situated,  for  any  crime  committed  by  any  convict  in 
the  state  prison,  and  the  costs  of  guarding  and  keeping  such 
convict,  and  the  execution  of  the  sentence  of  said  convict  by 
eaid  county,  and  the  costs  and  expenses  of  all  trials  heretofore 
Penal  AppEin>Tx.— as. 
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had  for  the  escape  of  any  convict  from  the  state  prison,  and 
the  costs  and  expenses  of  all  coroner  inquests  heretofore  had 
of  any  convict  at  the  state  prison  by  the  county  where  said 
prison  has  been  situated,  shall  be  certified  to  by  the  county 
clerk  of  said  count  v  wherein  said  trials  and  inquests  have  been 
held  to  the  board  of  state  prison  directors  for  their  approval, 
and  after  such  approval  they  shall  pay  the  same  out  of  the 
money  appropriated  for  the  support  of  the  Ftate  prison  to  the 
county  treasurer  of  said  county  where  said  trials  have  been 
had;  '* provided,  that  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  Januaiy  first,  eighteen  hundred  and 
seventy-three." 

Sec.  2.  This  act  shall  only  applv  to  cases  which  have  not 
been  settled  for  by  the  state.  I  In  effect  April  12, 1880.  Stats. 
1880,  p.  43,  Ban.  Ed.  204.] 

An  Act  in  relation  to  the  intoxication  of  officers. 
Section  1.  Any  officer  of  a  town,  village,  city,  county,  or 
state,  who  shall  be  intoxicated  while  in  discharge  of  the  duties 
of  his  office,  or  by  reason  of  intoxication  is  disqualified  for  the 
discharge  of,  or  neglects  his  duties,  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  of  such  misdemeanor  shall  for- 
feit his  office ;  and  in  such  case  the  vacancy  occasioned  thereby 
shall  be  filled  in  the  same  manner  as  if  such  officer  had  filed 
his  resignation  in  the  proper  office,  and  it  had  ,becn  accepted 
by  the  proper  authority;  provided,  such  acceptance  shall 
have  been  necessary  to  make  the  office  vacant.  [  In  effect  April 
15, 1880.    Stats.  I860,  p.  77,  Ban.  Ed.  265.] 

An  Act  to  prohibit  the  sale  of  intoxiocUing  liquors  in  the  state 

capitol  building, 
Sbction  1.  Any  person  or  persons  having  in  charge  or 
control  the  state  capitol  building,  and  allowing  the  same,  or 
any  portion  thereof,  to  be  used  for  the  sale  or  distribution  in 
any  manner,  for  profit,  of  any  malt  or  spirituous  li(iuors, 
^haXL  be  guilty  of  a  misdemeanor,  and  shall,  upon  conviction, 
be  punished  by  a  fine  of  not  less  than  one  thousand  dollars. 
[In  effect  April  16, 1830.    Stats.  1880,  p.  80,  Ban.  Ed.  273.] 

An  Act  to  regulate  and  provide  for  a  day  of  rest  in  certain  cases, 
SEonoN  1.  It  shall  be  unlawftd  for  any  person  enga^:ed  in 
the  business  of  baking  to  engage,  or  permit  others  in  his  em- 
ploy to  engage  in  the  labor  of  baking,  for  the  purpose  of  sale, 
oetween  the  hours  of  six  o'clock  p.  m.  on  Saturday  and  six 
o'clock  p.  M.  on  Sunday,  except  in  the  setting  of  sponge  pre- 
paratory to  the  night's  work ;  provided,  Jvoioever,  that  restau- 
rants, hotels,  and  boarding  houses  may  do  sach  baking  as  ii 
necessaiy  for  their  own  consumption. 
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Seo.  2.  Any  person  violating  the  provisions  of  this  act 
shall  be  guilty  of  a  misdemeanor,  and  snail  be  punishable  by 
imprisonment  in  the  county  jail  not  less  than  one  month  nor 
more  than  six  months,  or  by  a  fine  of  not  less  than  twenty- 
five  dollars  nor  more  than  two  hundred  dollars,  or  by  both 
fine  and  imprisonment.  [In  effect  April  16,  iSbO.  Stats.  1880, 
p.  80,  Ban.  Ed.  311.] 

An  Act  for  the  protection  of  certain  kinds  offish. 

Section  1.  From  and  after  the  passage  of  this  act,  and 
until  the  first  day  of  July,  a.d.  eighteen  hundred  and  eighty- 
two,  it  shall  be  unlawful  for  an^  person  to  catch  any  catfish  in 
any  of  the  public  waters  of  this  state,  except  by  means  of  a 
hook  and  line. 

Seo.  2.  Any  person  violating  any  of  the  provisions  of  this 
act  shall  be  ^uty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  as  follows :  For  the  first  offense,  by  a  fine 
of  not  less  than  fifty  dollars,  or  imprisonment  in  the  county 
jail  for  not  less  than  fifty  days,  or  both  such  fine  and  impris- 
onment ;  for  the  second,  and  each  subsequent  offense.  By  a 
fine  of  not  less  than  two  hundred  and  fifty  dollars,  or  by  im- 

Erisonment  in  county  jail  for  a  period  of  not  less  than  two 
undred  and  fifty  days,  or  both  such  fine  and  imprisonment. 
Seo.  3.  Any  person  giving  information  which  leads  to  the 
conviction  of  any  person  or  persons  for  violating  the  provis- 
ions of  this  act  shall,  upon  the  conviction  of  such  person  or 
persons,  be  entitled  to  receive  one-half  of  the  fine  imposed 
upon  such  person  or  persons.  [In  effect  April  16, 1880.  Stats. 
18^0,  p.  106,  Ban.  Ed.  S45.1 

An  Act  to  provide  for  the  construotiont  maintenance  and  regu- 
lation offlshways  in  streams  naiurdUy  frequented  by  salmon, 
shad  and  other  migratory  fah. 

Section  1.  It  shall  be  the  duty  of  the  state  board  of  fish 
commissioners  to  examine,  from  time  to  time,  all  dams  and 
artificial  obstructions  in  all  rivers  or  streams  in  ihis  state,  nat- 
urally frequented  by  salmon,  shad,  or  other  migratory  fish, 
and  if,  in  their  opinion,  there  is  not  free  passage  for  fish  over 
or  around  any  dam  or  artificial  obstruction,  to  notify  the  own- 
ers or  occupants  thereof  to  provide  the  same  within  a  specified 
time  with  a  durable  and  emcient  fishway  of  such  form  and 
capacity  and  m  such  location  as  shall  be  determined  by  the 
fish  commissioners,  or  person  authorized  by  them.  If  such 
fishway  is  not  completed  to  the  satisfaction  of  said  commis- 
sioners within  the  time  specified,  the  owners  or  occupants  of 
such  dam  or  artiQcial  obstruction  shall  be  deemed  guilty  of  a 
misdemeanor,  and  may  be  prosecuted  by  action  on  complaint 
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before  any  jastioe's  court  or  justice  of  the  peace  in  the  county 
where  such  dam  or  artificial  obstruction  is  situated,  and,  on 
conviction,  shall  he  fined  two  hundred  and  fifty  dollars,  and 
the  plaintiff  shall  recover  fall  cosrs ;  and  one-half  of  such 
fine  snail  be  for  the  benefit  of  and  shall  be  paid  to  the  person 
making  the  complaint,  and  the  other  half  shall  be  paid  into 
the  state  treasury  for  the  benefit  of  the  fund  for  *•  preserva- 
tion and  restoration  of  fish."  and  may  be  expended  by  tho 
state  board  of  fish  commissioners,  in  tneir  discretion,  for  the 
couR traction  and  maintenance  of  fishways. 

Sec.  2.  It  shall  be  incumbent  upon  the  owners  or  occu< 
pants  of  all  dams  or  artificial  obstructions,  where  the  state 
board  of  fish  commissioners  require  such  fishways  to  bo  x^ro- 
vided,  to  keep  the  same  in  repair,  and  open,  and  free  from  ob- 
6truc:ions  to  the  passage  of  nsli  at  all  times ;  and  any  owners 
or  occupants  of  any  such  dam  or  artificial  obstruciion  who 
neglects  or  refuses  to  keep  such  fisbway  in  repair,  and  open, 
and  free  from  obstruction  to  the  passage  of  fish,  shall  bo  guilty 
of  a  misdemeanor,  and  subject  to  the  same  fine,  and  which 
shidl  be  recovered  in  the  same  manner,  and  applied  to  thi 
same  purposes,  as  provided  in  section  one  of  this  act. 

Sec.  3.  Any  person  who  shall  willfully  or  knowingly  do- 
Btroy,  injuro  or  obstruct  any  such  fishway,  or  any  person  wb  j 
shall  at  any  time  take  or  catch  any  salmon,  shad,  or  other  mi* 
gratory  fish  or  trout,  except  by  hook  aud  line,  within  thr<^ 
hundred  feet  of  any  fishway  required  by  the  state  board  of 
fish  commissioners  to  be  providea  and  kept  open,  or  shall  take 
or  catch  any  such  fish  in  any  manner,  within  fifty  feet  of  such 
fishway,  shall  be  guilty  of  a  misdemeanor,  and  subject  to  the 
same  fine,  and  which  shall  be  recovered  in  the  same  manu<ir 
and  applied  to  the  same  purposes  as  provide  in  section  one  of 
this  act.  [In  effect  April  16,  ISoO.  Stats.  l&iO,  p.  121,  Ban. 
£d.  387.1 

An  Act  relaiing  to  fishing  in  the  waters  of  this  siate. 

Section  1.  All  aliens  incapable  of  becoming  electors  ol 
this  state  are  hereby  prohibited  from  fishing,  or  taking  an^ 
fish,  lobster,  shrimps,  or  shellfish  of  any  kind,  for  the  purpose 
of  selling,  or  giviag  to  another  person  to  selL  £very  violation  of 
the  provisions  of  this  act  shall  be  a  misdemeanor,  punishable 
upon  conviction  by  a  fine  of  not  less  than  twenty-five  dollars, 
or  by  imprisonment  in  the  county  jail  for  a  period  of  not  less 
than  thirty  days.  {Jn.  effect  April  23 ,  1880.  Stats.  1860,  p.  123, 
Baa.  £;d.  388.] 


BALE  or  POZSOKS.    1880.  749 

An  Act  to  ngulaie  the  sale  of  certain  poisonous  substances. 

[ApproTOd  April  16, 1880.] 

Section  1.  Ifc  shall  be  anlawfnl  for  any  person  to  retail  any 
of  the  substances  poisonous,  and  by  reason  thereof  dangeromi 
to  human  life,  without  distinctly  labeling  the  bottle,  box,  ves- 
sel, or  package,  and  the  wrapuer  or  cover  thereof  in  which 
such  substance  is  contained,  with  the  common  or  usual  name 
thereof,  together  with  the  word  ^'poison,"  and  the  name  and 
place  of  business  of  the  seller.  Kor  shall  it  be  lawful  for  any 
person  to  retail  any  of  the  substances  enumerated  in  either  of 
said  schedules  to  any  person,  unless,  on  due  inquiry,  it  is 
found  that  the  person  receiving  the  same  is  aware  of  its  poi- 
sonous character,  and  that  it  is  to  be  used  for  a  legitimate 
purpose. 

Beo.  2.  It  shall  be  unlawful  for  any  person  to  retail  an}r  of 
the  substances  enumerated  herein,  unless,  before  delivering 
the  same,  such  person  shall  make,  or  cause  to  be  made,  in  a 
book  kept  for  that  purpose  only,  an  entry  stating  the  date  of 
the  sale,  the  name  and  address  of  the  purchaser,  the  name  and 
quantity  of  the  substance  sold,  the  purpose  for  which  it  is 
stated  by  thepurchaser  to  be  required,  and  the  name  of  the 
dispenser.  The  book  required  by  this  Act  shall  be  alwavs 
open  to  inspection  by  the  proper  authorities.  It  shall  also  Be 
the  duty  of  the  person  dispensing  any  of  the  substances  enu« 
merated  in  either  of  said  schedules  to  ascertain,  by  due  in- 
quiry, whether  the  name  and  address  given  by  the  person  re- 
ceiving the  same  are  his  true  name  and  address,  and  lor  that 
purpose  mav  require  such  person  to  be  identified. 

Sec.  8.  Any  person  who  shall  dispense  an^of  the  substances 
enumerated  in  either  of  said  schedules  without  complying 
with  the  regulations  herein  prescribed,  shall,  for  every  sucfi 
offense,  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment ; 
provided,  that  nothini^  in  this  Act  shall  be  so  construed  as  to 
apply  to  the  prescriptions  of  any  physician  authorized  to  prao- 
tioe  medicine  under  the  laws  of  this  State. 

Sec.  4.  This  Act  shall  take  effect  and  be  in  force  from  and 
ftfter  June  first,  eighteen  hundred  and  eighty. 

BOHEDITIiB  **▲.'' 

Arsenic,  corrosive  sublimate,  bydrocynic  add,  cyaziite  of 
potassium,  strychnia,  essential  oil  of  bitter  almoncb,  opium* 
aconite,  belladonna,  coninm,  nux  vomica,  henbane,  nmsy* 
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KTln,  ergot,  cotton  root,  digitalis,  chloroform,  chloral  hydrate, 
and  all  pr^wratioDB,  compounds,  salts,  extracts,  or  tlnctares 
of  each  sabstanoes,  except  preparatlona  of  opiom  containing 
less  than  two  grains  to  the  nuid  ounce. 

BCHEDTTUB  <' B." 

White  precipitate,  red  precipitate,  red  and  green  iodides  of 
mercury,  colchicnm,  cantharides,  oxalio  acid,  croton  oil,  sul- 
phate of  zinc,  sugtu*  of  lead,  carbolic  acid,  sulphuric  acid, 
muriatic  acid,  nitric  acid,  phosphorus,  and  all  preparations, 
compounds,  salts,  extracts,  or  tmctnres  of  such  substances. 
[Approved  April  16, 1880.    Stats.  1880,  p.  102,  Ban.  Ed.  841.] 


AfiAdtoproTdbUthBiamanceoflioeMea  to  aliens  not  i^gtbiB 
to  become  eleoton  of  the  State  of  CaHfomia, 

lApproTed  April  12, 1880.] 

SEonoM  1.  No  license  to  transact  any  business  or  occupa- 
tion shall  be  granted  or  issued  by  the  Btate,  or  any  county,  or 
city,  or  city  and  ooanty,  or  town,  or  any  municipal  corpora- 
tion, to  any  alien  not  eligible  to  beoome  an  elector  of  this 
State. 

Sxo.  2.  A  violation  of  the  provisions  of  section  one  of  this 
Act  shall  be  deemed  a  misdemeanor,  and  be  punished  accord- 
ingly.   [Staisl880,p.89,Ban.Ed.l41.] 


THE  PEOPLE  V.  QUONG  ON  LONG. 

Sefultbda  J.: 

*  •  •  •  It  results  that  the  Act  in  question,  intended  as 
a  prohibition  directed  against  the  Chinese,  must  fall  to  the 
ground,  and  be  considered  void,  because  it  violates  the  treaty 
of  the  nation  and  the  Constitution  of  the  United  States,  the 
supreme  law  of  the  land.  "This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaues  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme  law  of  the 
laud;  and  the  Judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State  to  the  con- 
trarynotwithstanding."  [Art.  YI.  Sec  9,  Constitution  of  the 
United  States.] 

The  defendant  must  pay  a  license,  as  prescribed  by  section 
9381  of  the  Political  Code ;  and  he  cannot  shield  himself  with 
the  Act  of  the  Btate  Legislature  for  the  reasons  above  set  forth. 
l6Pac  C.  L.  J.,  p.  118.] 
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An  Act  to  defifWf  regvlale  and  govern  the  state  prisons  of 

Cailfomia. 

Section  1,  The  prison  heretofore  known  as  tne  "branch 
itate  prison  "  shall  be  known  hereafter  and  designated  as  the 
"state  prison  at  Folsom,'*  and  all  its  finances  and  other  ao- 
counts  shall  bo  kept  separate  from  those  of  the  state  prison  at 
Ban  Quentin,  and  it  shall  have  an  official  staff  conformable  to 
the  laws  of  the  state  in  relation  to  state  prisons ;  and  it  shall 
be  lawful  for  courts  to  sentence  convicts  k>  the  state  prison  at 
8an  Quentin,  or  to  the  state  prison  at  Folsom,  in  their  discre- 
tion, and  the  board  of  directors  shall  have  power  to  transfer 
prisoners  from  either  prison  to  the  other  one,  when,  in  their 
ludgment,  such  transfer  is  for  the  best  interests  of  the  state. 

8EC.  2.  For  the  government  and  management  of  the  Cali- 
fornia state  prisons  there  shall  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  or  the  senate,  on  or  before 
the  second  Monday  in  Januarv  a.d.  eighteen  hundred  and 
eighty,  five  directors,  who  shall  hold  their  office  for  the  term  of 
ten  years  from  and  after  said  second  Monday  in  January,  a.d. 
eighteen  hundred  and  eighty,  and  until  their  successors  are 
appointed  and  qualified ;  provided,  that  said  directors  so  ap- 
pointed shall,  at  their  first  meeting  after  the  passage  of  this 
act,  so  classify  themselves  by  lot,  that  one  of  them  shall  go  out 
of  office  in  two  years,  one  of  them  in  four  years,  one  of  them 
in  six  years,  one  of  them  in  eight  years,  and  one  of  them  in 
tea  years  after  said  second  Monday  in  January,  a.d.  eighteen 
hundred  and  eighty ;  and  an  entry  of  such  classification  shall 
be  made  in  the  minutes  of  said  directors,  signed  by  them,  and 
a  duplicate  thereof  shall  be  filed  in  the  office  of  tne  secretary 
of  state.  And  on  or  before  the  second  Monday  in  January, 
A.D.  eighteen  and  eighty-two,  and  at  the  same  time  biennially 
thereafter,  the  governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  senate,  one  director,  whose  term  of  office 
shall  be  for  a  period  of  ten  years,  commencing  with  said  sec- 
ond Monday  m  January.  And  each  director  shall  subscribe 
an  oath  of  office,  which  shall  be  indorsed  on  his  commission. 

Seo.  3.  At  the  first  meeting  of  the  directors  after  the  pas- 
sage of  this  act,  -and  at  their  meeting  in  January,  biennially 
thereafter,  they  shall  elect  one  of  their  number  president  of 
the  board. 

Seo.  4.  A  majority  of  the  board  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  order  of  the  board 
shall  be  valid  unless  it  is  entered  on  the  journal,  and  is  con- 
curred in  by  three  members. 

Seo.  5.    It  shall  be  the  duty  of  the  directors : 

First— To  determine  the  necessary  officers  of  the  prisons, 
other  than  those  of  wardens  and  clerks,  specifying  their  duties 
severally,  and  fixing  their  salaries ;  to  prescribe  rules  and  rog- 
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nlationa  for  fhe  goyemment  of  the  priBons,  and  to  reyifle  and 
change  the  same  from  time  to  time  as  circnmstances  may  re- 
qaire ;  provided,  the  warden  may  make  such  temporary  roles 
aud  orders  as  he  may  deem  proper,  to  be  in  force  until  tiie 
next  meeting  of  the  Doard.  At  least  three  of  said  directors 
shall  visit  the  prison  in  company  on  the  first  Tuesday  in  each 
month,  or  as  soon  thereafter  as  may  bo  practicable,  and  ex- 
amine all  the  different  departments,  and  audit  all  claims 
against  the  prisons.  The  directors  shall  cause  an  inspection  of 
ih.e  prisons  to  be  made  by  one  of  their  number  at  least  once  in 
each  month. 

Second— The  directors  shall  meet  at  the  state  prisons  within 
the  first  ton  days  in  January,  A})ril,  July,  and  October  of  each 
year,  and,  in  addition  to  the  duties  above  described,  they  shall 
examine  the  books  and  accounts  of  the  wardens  and  clerks. 

Third — To  enter  on  their  journal  the  result  of  all  examina- 
tions, and  of  all  other  official  acts,  which  shall  be  signed  by 
the  members  present. 

Fourth — On  or  before  the  first  day  of  November,  a.d. 
eighteen  hundred  and  eighty,  and  annually  thereafter,  to  re- 
port to  the  governor  the  condition  of  the  prisons,  together 
with  a  detailed  statement  of  their  receipts  and  expenditures, 
and  such  su^estions  as  their  interests  may  require. 

Sec.  6.  The  board  of  directors  shall  have  power  to  estab- 
lish an  office  in  San  Francisco,  and  employ  a  secretary. 

Sec.  7.  The  directors  shall  appoint  a  warden  for  each 
prison,  who  shall  take  and  subscribe  an  oath  or  affirmation 
faithfully  to  discharge  the  duties  of  bis  office,  and  enter  into 
a  bond  to  the  state  of  California  in  the  sum  of  twenty-five 
thousand  dollars,  with  two  or  more  sureties,  to  be  approved 
by  the  directors  and  the  attorney-general  of  the  state,  condi- 
tioned for  the  faithful  performance  of  the  duties  which  may 
devolve  upon  him  as  sucn  officer,  and  he  shaU  hold  his  office 
for  four  years. 

Seo.  8.  The  wardens  shall  reside  at  the  state  prisons  to 
which  they  are  respectively  assigned,  in  houses  provided  and 
furnished  at  the  expense  of  the  state ;  and  it  shall  be  their 
duty: 

First— To  fill  all  subordinate  positions  that  may  be  created 
by  order  of  the  board  of  directors,  by  appointment  of  suita- 
ble persons  thereto. 

Second— To  supervise  the  government,  discipline,  and  po- 
lice of  the  prison. 

Third— To  give  all  needful  directions  to  the  inferior  offi- 
cers, and  secure  from  each  a  faithful  discharge  of  their  sev- 
eral duties. 

Fourth — To  make  frequent  examinations  into  the  state  of 
the  prisons,  the  health,  condition,  and  safety  of  the  convictd. 
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Fifffi-^To  report  as  often  as  they  may  be  re<itdred  to  the 
directors,  the  number  of  guards  employed,  their  names  and 
duties,  and  such  other  matter^as  may  be  required. 

Sixth — To  have  general  charge  of  all  departments  of  the 
prisons,  and  of  the  officers. 

Seventh — To  bring  any  and  all  suits  at  law  or  in  equity  aris- 
ing in  his  department  that  may  be  necessary  to  protect  the 
rights  of  the  state  in  matters  connected  with  the  prisons  and 
their  management,  in  the  name  of  the  board  of  state  prison 
diroctorsj  and  to  prosecute  the  same  with  the  consent  of  the 
board  of  directors. 

Sec.  9.  The  board  of  directors  shall  appoint  a  clerk  for 
each  !  rison,  who  shall  take  an  oath  of  office,  and  enter  into  a 
bond  to  the  stats,  with  sureties  satisfactory  to  tho  board,  in 
the  sum  of  five  thousand  dollars,  that  they  will  faithfully  dis- 
charge the  duties  which  devolve  upon  them.  The  clerks  shall 
hold  their  office  for  the  period  of  four  years,  unless  sooner 
removed  by  the  board  for  misconduct,  incompetency,  or  neg- 
lect of  duty. 

Sec.  10.  The  clerks  shall  keep  the  accounts  of  the  prisons 
to  which  they  are  severally  appointed  in  such  manner  as  to 
exhibit  clearly  all  its  financial  transactions.  A  register  of  con- 
victs shall  be  kept,  in  which  shall  be  entered  the  name  of 
each  convict,  the  crime  of  which  he  is  convicted,  the  period  of 
bis  sentence,  from  what  county,  by  what  court  sentenced,  his 
nativity,  to  what  degree  educated,  at  what  institution,  and 
under  what  system :  an  accurate  description  of  his  person, 
and  whether  he  has  oeen  previously  confined  in  a  state  prison 
in  this  or  any  other  state,  and  if  so,  when  and  how  he  was 
discharged.  The  clerks  shall  also  act  as  secretaries  of  the 
board  whilo  in  session  at  the  prisons. 

Sec.  11.  The  board  of  directors  are  hereby  authorized  and 
required  to  contract  for  provisions,  clotfiing,  medicines,  for- 
age, fuel,  and  all  other  supplies  needed  for  the  support  of  the 
prisons  for  any  period  of  time  not  exceeding  one  year,  and 
such  contracts  shall  be  limited  to  bona  fide  dealers  in  the  sev- 
eral classes  of  articles  contracted  for ;  such  contracts  shall  be 
given  to  the  lowest  bidder,  at  a  publio  letting  tiiereof,  if  the 
pi-ice  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the 
usual  market  value  and  prices.  Each  bid  shall  be  accompa^ 
nied  by  such  security  as  the  board  may  require,  conditioned 
upon  the  bidder  entering  into  a  contract  ux)on  the  terms  of  his 
bid,  on  notice  of  the  acceptance  thereof,  and  famishing  a 
penal  bond,  with  good  and  sufficient  sureties,  in  such  sum  as 
the  board  may  direct,  and  to  their  satisfaction,  that  he  will 
faithfully  perform  his  contract.  Notide  of  the  time,  place, 
and  conditions  of  the  letting  of  each  contract  shall  be  given 
for  at  least  two  consecutive  weeks  in  two  daily  newspapers 
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printed  and  jmbllshed  in  the  city  of  San  Francisco,  and  in  one 
newspaper  printed  and  published  in  the  city  of  Sacramento, 
and  in  one  newspaper  printed  and  pnblished  in  the  conntnr 
where  the  prison  is  situated.  If  all  the  bids  made  at  such 
letting  are  aeemed  unreasonably  high,  the  board  may,  in  their 
discretion,  decline  to  contract,  and  may  again  advertise  for 
proposals,  and  may  so  coatinue  to  renew  the  advertisement 
until  satisfactory  contracts  are  made,  and  in  the  meantime 
the  board  may  contract  with  any  one  whose  offer  is  regarded 
just  and  equitable;  but  no  contract  thus  made  shall  run  more 
than  sixtv  days,  nor  in  any  case  extend  beyond  the  public 
letting.  No  bid  shall  be  accepted,  nor  a  contract  entered  into 
in  pursuance  thereof,  when  such  bid  is  higher  than  any  other 
bid  at  the  same  letting  for  the  same  class  or  schedule  of  arti- 
cles, and  when  a  contract  can  be  had  at  such  lower  bid.  When 
two  or  more  bids  for  the  same  article  or  articles  are  equal  in 
amount,  the  board  may  select  the  one  which,  all  things  con- 
sidered, may  by  them  l>e  thought  best  for  the  interests  of  the 
state;  or  they  may  divide  the  contract  between  the  bidders,  as 
in  their  judgment  may  seem  proper  and  right.  I  In  effect 
March  14,1881.1 

Sec.  12.  The  board  of  directors  shall  hav^  power,  in  their 
discretion,  to  purchase  any  clay  lands  suitable  for  brick-mak- 
ing that  may  )ie  contiguous  to  the  SanQuentin  prison  grounds, 
not  to  exceed  in  value  the  sum  of  fifteen  thousand  dollars. 

Sec.  13.  No  person  shall  be  appointed  to  any  ofi&ce,  or  be 
employed  in  the  prisons  on  behaiTof  the  state,  who  is  a  con- 
tractor, or  the  agent  or  employee  of  a  contractor,  or  who  is 
interested  directly  or  indirectly  in  any  business  carried  on 
therein;  and  no  male  person  who  is  nqt  a  qualified  elector  of 
the  state  of  California  shall  be  appointed  by  the  wardens  to 
any  office  in  or  about  the  prisons,  nor  shall  any  one  be  em- 
ployed or  appointed  by  virtue  of  this  act  who  is  in  the  habit 
of  intemperate  use  of  intoxicating  liquors.  A  single  act  of 
intoxication  shall  justify  discharge  or  removaL 

Seo.  14.  The  governor  shall  have  the  power  to  remove 
either  of  the  directors  for  misconduct,  incompetency,  or  neg- 
lect of  duty,  upon  proper  notice  to  him  or  them,  accompanied 
by  copies  of  written  charges,  he  or  they  having  an  opportunity 
to  be  heard  thereon. 

Seo.  15.  If  the  office  of  director  shall  become  vacant  by 
death,  resignation,  removal  by  the  governor,  or  any  other 
cause*  the  vacancy  shall  be  filled  for  the  unexpired  term  by 
the  governor,  by  and  with  the  advice  and  consent  of  the  senate. 

iSEO.  16.  1  he  wardens  and  clerks  may  be  removed  by  the 
board  of  directors  nt  any  time  for  misconduct,  incompetency, 
or  neglect  of  duty;  and  all  other  officers  and  employees  may 
be  removed  at  any  time  at  the  pleasure  of  the  warden. 
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Sbo.  17.  The  directors  shall  receive  no  compensation,  other 
than  ten  cents  per  mile  for  traveling  expenses,  and  one  hnn- 
dred  dollars  (llOO)  per  month  for  other  expenses  incurred 
while  engaged  in  the  performance  of  official  duties.  The 
warden  shall  receive  a  salary  not  less  than  two  thousand  and 
four  hundred  dollars  ($2400) ,  and  not  to  exceed  three  thousand 
dolliurs  ($3000)  per  annum,  in  the  discretion  of  the  directors. 
The  clerlu  shall  receive  one  thousand  and  five  hundred  dollars 
($1500)  per  annum ;  and  all  other  officers  and  cmplovees  shall 
receive  saoh  oompensatiou  as  the  board  of  directors  snail  deem 
just  and  equitable  in  each  case.    [In  effect  March  14, 1881.  ] 

Sec.  18.  All  moneys  received  or  collected  by^  the  wardens, 
by  virtue  of  this  act,  shall  be  paid  by  them  into  the  state 
treasury,  to  the  credit  of  a  fund  to  be  known  as  the  state 
prison  fund,  at  least  as  often  as  once  per  month,  excepting  so 
much  thereof  as  may  be  necessary  to  pay  the  current  expenses. 
The  wardens  shall  require  vouchers  for  all  moneys  by  them 
expended,  and  safely  keep  the  same  on  file  in  their  respective 
offices  at  the  prisons,  for  all  sums  of  money  required  to  be 
paid  other  than  for  the  uses  above  named,  as  well  as  for  said 
uses.  When  there  is  not  sufficient  money  in  the  hands  of  the 
wardens,  drafts  shall  be  drawn  on  the  controller  of  state, 
signed  by  at  least  three  of  the  state  prison  directors,  and 
countersigned  by  the  wardens,  and  the  controller  of  btate 
shall  draw  his  warrant  on  the  state  treasurer,  who  shall  pay 
the  same  out  of  any  moneys  belonging  to  the  state  prison 
fund,  or  appropriated  for  the  use  or  support  of  the  state 
prisons.    [In  effect  March  14,  1881 .  ] 

Sso.  19.  All  revenues  of  the  prisons,  unless  herein  other- 
wise provided,  shall  be  paid  to  the  wardens,  who  alone  are  au- 
thorized to  receipt  for  the  same  and  discharge  from  liability. 
When  any  sum  of  money  is  paid  to  the  wardens,  they  shall 
cause  the  same  to  be  properly  entered  on  the  books  by  the  clerks. 

Seo.  20.  Onpa^entof  any  moneys  into  the  state  treasury, 
as  provided  in  this  act,  the  wardens  and  state  treasurer  shall 
report  to  the  controller  of  state  the  amount  so  paid,  and  the 
state  treasurer  shall  give  the  wardens  a  receipt  therefor,  which 
receipt  shall  be  filed  with  the  controller.  The  wardens  shall 
report  to  the  controller  of  state  the  amount  of  money  paid 
into  the  said  treasury  by  them  during  each  month ;  and  snail 
also  report  to  said  controller  of  state  the  amounts  received 
and  disbursed  by  them  every  three  months,  and  during  the 
period  for  which  such  report  shall  be  made,  which  quarterly 
report  shall  be  signed  by  the  warden  and  at  least  three  of  the 
directors.    [In  effect  March  14, 1881. 1 

Sso.  21.  All  convicts  not  employed  on  contracts  may  be 
employed  by  authority  of  the  board  of  directors,  undercharge 
of  the  wardens  and  such  skilled  foremen  as  he  may  deem  neo* 
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efsarj  in  the  performance  of  work  for  the  state,  or  in  the 
manufactore  of  any  article  or  articles  which,  in  the  opinion  <  f 
the  board,  may  inure  to  the  best  interests  of  the  state ;  and 
the  board  of  directors  are  hereby  authorized  to  purchase,  from 
time  to  time,  such  tools,  macninery,  and  materials,  and  to 
direct  the  employment  of  such  skilled  foremen  as  may  be  ueo* 
cessary  to  carry  out  the  provisions  of  this  section,  and  to  dis- 
pose of  the  articles  manufactured  and  not  needed  by  the  state, 
for  cash,  at  public  auction  or  otherwise.  If  by  auction,  after 
haying  first  i^yen  notice  of  such  sale  by  advertising  the  time 
and  place  thereof,  together  with  a  list  of  the  articles  to  be 
sold,  m  ten  consecutive  issues  of  two  or  moredaily^newspapers 
of  general  circulation  published  in  the  city  and  county  of  Ban 
Francisco.  The  money  received  from  the  sale  of  all  articles 
so  sold  shall  be  paid  into  the  state  treasuir,  bj  the  warden  of 
the  prison,  to  the  credit  of  the  f  and  of  said  prison. 

Beg.  22.  In  the  treatment  of  the  prisoners  the  following 
general  rules  shall  be  observed:  Each  convict  shall  be  pro- 
vided wi^  a  bed  of  straw,  or  other  suitable  material,  and  suf- 
ficient covering  of  blankets,  and  shall  be  supplied  with  gar- 
ments of  coarse,  substantial  material,  of  distmctive  manufao- 
tnie,  and  with  sufficient  plain  and  wholesome  food,  of  such 
variety  as  mav  be  most  conducive  to  good  health. 

Second— 'No  punishment  shall  be  inflicted,  except  by  the 
order  and  under  the  direction  of  the  wardens. 

Third — The  warden  shall  keep  a  correct  account  of  all 
money  and  valuables  upon  the  prisoner  when  delivered  at  tiie 
prison,  and  shall  pay  the  amount,  or  the  proceeds  thereof,  or 
return  ttie  same  to  tlie  convict  when  discharged,  or  to  his  legal 
representatives  in  case  of  his  death ;  and  in  case  of  the  death 
or  such  convict  without  being  released,  if  no  legal  representa- 
tive shall  demand  such  property  within  five  years,  the  same 
shall  be  paid  into  the  state  prison  fund. 

Fourth— The  rules  and  regulations  prescribing  the  duties 
and  obligations  of  the  prisoners  shall  be  printed  and  hung  up 
in  each  cell  and  shop. 

Fifth^-Eaxih  convict,  when  he  leaves  the  prison,  shall  be 
supplied  with  the  money  taken  from  him  when  ha  entered, 
and  which  he  has  not  disposed  of,  together  with  any  sum 
which  may  have  been  earned  by  him  for  his  own  account,  al- 
lowed to  him  by  the  state  for  good  conduct  or  diligent  labor, 
or  may  have  been  presented  to  him  from  any  source ;  and  in 
case  the  prisoner  has  not  funds  sufficient  for  present  purposes, 
he  shall  be  furnished  with  five  dollars  in  money,  a  suit  of 
clothes  costing  not  more  than  ten  dollars,  and  a  half-fai-e 
ticket  to  the  place  where  sentenced,  if  the  prisoner  desires  to 
return  there,  or  to  any  other  place  of  the  same  cost;  and  he 
shail  be  entitled,  if  he  so  elect  to  immunity  from  having  hid 
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hair  oat,  or  from  being  shaved,  for  three  calendar  months  im- 
mediately prior  to  his  discharge.  It  shall  not  be  lawful  for 
the  officers  of  the  prison  to  furnish,  or  permit  to  be  furnished, 
to  any  one,  for  puolication,  the  name  ot  any  prisoner  about  to 
be  discharged.  When  the  warden,  and  such  other  officers  as 
may  be  designated  by  the  directors  to  act  with  him  in  such 
cases,  shall  be  of  opinion  that  any  convict  is  insane,  they  shall 
make  proper  examination,  and  if  they  remain  of  the  opinion 
that  such  person  is  insane,  the  warden  shall  certify  the  fact  to 
the  superintendent  of  one  of  the  state  asylums  for  the  insane, 
and  shall  forthwith  send  such  convict  to  said  asylum  for  care 
and  treatment.  It  shall  be  the  duty  of  the  warden,  also,  to 
send  to  the  directors  a  copy  of  such  certificate,  and  thereafter 
a  statement  as  to  his  subsequent  acts  regardmg  the  said  insane 
convict.  And  it  shall  be  the  duty  of  the  superintendent  of 
the  insane  asylum  to  receive  such  insane  convict  and  keep  him 
until  cured.  It  shall  be  his  duty,  upon  the  receipt  of  such 
insane  convict,  to  notify  the  directors  of  the  fact,  giving  name, 
date,  and  where  from,  and  from  whose  hands  received.  Wlien, 
in  tue  u]?inion  of  the  superintendent,  such  insane  convict  is 
cured  of  insanity,  it  shall  be  his  duty  to  immediately  notify 
tlie  directors  thereof ;  and  it  shall  be  his  duty,  also,  to  notify 
the  warden  of  the  prison  from  whence  he  was  received,  who 
shall  immediately  send  for,  take,  and  receive  the  said  convict 
back  into  the  prison,  the  time  passed  at  the  asylum  counting  as 
a  part  of  such  convict's  sentence.  Before  discharp^ing  any 
convict  who  may  be  insane  at  the  time  of  the  expiration  of  his 
sentence,  the  warden  shall  first  give  notice,  in  writing,  to  a 
judgoof  the  superior  court  of  the  county  in  which  the  Bt&te 
prison  may  be  located,  over  which  he  has  control,  of  the  fact 
of  such  insanitv ;  whereupon  said  Court  shall  forthwith  make 
an  order,  and  aeliver  the  same  to  the  sheriff  of  said  county, 
commandmg  him  to  remove  such  insane  convict  and  t:ike  him 
beiore  said  court.  Upon  the  receipt  of  such  order,  it  shall  be 
the  duty  of  said  sheriff  to  whom  it  is  directed  to  execute  and 
return  the  same  forthwith  to  the  court  by  whom  it  was  issued, 
and  thereupon  the  said  court  shall  cause  proper  examination  to 
be  made  by  medical  experts,  and  if  it  sliall  satisfactorily  ap- 
pear that  such  convict  is  insane,  said  court  shall  order  him  to 
ve  confined  in  one  of  the  insane  asylums.  The  sheriff  sh  ill 
receive  the  same  compensation  as  for  transferring  a  prisoner 
to  the  state  prison,  and  to  be  paid  in  the  same  manner.  If 
any  judge,  after  having  been  so  notified  by  the  warden,  shall 
neglect  to  cause  such  order  to  be  made  as  herein  provided,  or 
any  such  sheriff  shall  neglect  to  remove  such  insane  convict, 
as  required  by  the  provisions  of  this  section,  it  shall  be  the 
duty  of  the  warden  to  cause  such  insane  convict  to  bo  removed 
before  a  superior  court  of  a  county  in  which  the  state  prison 
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Is  located.  In  eharge  of  an  officer  of  the  priBon,  or  other  snita- 
ble  person,  for  the  purpose  of  examination ;  and  the  cost  of 
mch  removal  shall  be  paid  ont  of  the  state  treasury,  in  the 
same  manner  as  when  removed  by  the  sheriff  as  herein  provided. 
8ec.  23.  The  board  of  state  prison  directors  of  this  state 
shall  require  of  every  able-bodied  convict  confined  in  a  state 

S risen  as  many  hours  of  faithful  labor,  in  each  and  every  day 
oring  his  term  of  imprisonment,  as  shall  be  prescribed  by 
the  rules  and  regulations  of  the  prisdh ;  and  evenr  convict 
faithfully  performing  such  labor,  and  being  in  all  respects 
obedient  to  the  rules  and  regulations  of  the  prison,  or  if  una- 
ble to  work,  yet  faithful  and  obedient,  shall  oe  allowed  from 
his  term,  instead  and  in  lieu  of  the  credits  heretofore  allowed 
by  law,  a  deduction  of  two  months  in  each  of  the  first  two 
years,  four  months  in  each  of  the  next  two  years,  and  five 
months  in  each  of  the  remaining  years  of  said  term ;  provided, 
that  any  such  convict  who  shall  commit  an  assault  upon  liis 
keeper,  or  any  foreman,  officer,  or  convict,  or  otherwise  en- 
danger life,  or  by  any  flagrant  disregard  of  the  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  deduo* 
tions  of  time  earned  by  him  for  good  conduct  before  fhe  com- 
mission of  such  offense ;  such  forfeiture,  however,  shall  onlv 
be  made  by  the  board  of  directors,  after  due  proof  of  the  of- 
fense, and  notice  to  the  offender ;  nor  shall  such  forfeiture  b>: 
imposed  when  a  party  has  violated  any  rule  or  rules  without 
yioience  or  evil  intent,  of  which  the  directors  shall  be  the  sole 
Judges.  The  name  of  no  convict  who  attempts  to  escape,  after 
the  passage  of  this  act,  shall  be  sent  by  the  state  prison  officials 
to  the  governor  for  the  credits  herein  provided. 

Seo.  23.  All  criminals  sentenced  to  the  state  prisons  by  the 
authority  of  the  United  States  shall  be  received  and  kept  ac- 
cording to  the  sentence  of  the  court  by  which  they  were  tried, 
and  the  prisoners  so  confined  shall  be  subject,  in  all  respects, 
to  the  same  discipline  and  treatment  as  though  committed 
under  the  laws  of  this  state.  The  wardens  are  hereby  author- 
ized to  charge  and  receive  from  the  United  States,  for  the  use 
of  the  state,  an  amount  sufficient  for  the  support  of  each  pris- 
oner, tiie  cost  of  all  clothing  that  may  be  furnished,  and  one 
dollar  per  month  for  the  use  of  the  prisoner.  No  other  or 
further  charge  shall  be  made  by  any  officer  for  or  on  account 
of  such  prisoners. 

Seo.  25.  After  the  first  day  of  January,  eighteen  hundred 
and  t,eighty-two,  the  labor  of  convicts  shall  not  be  let  out  by 
contract  to  any  person,  copartnership,  company,  or  corpora- 
tion by  the  state  ooard  of  prison  directors,  nor  shall  -they  let 
out  any  such  labor  prior  to  January  first,  eighteen  hundred 
and  eighty-two,  bv  contract  extending  beyond  such  date ;  pro- 
vided,  that  after  the  passage  of  this  act,  no  skilled  convict  labor 
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Bhall  be  lot  or  contracted  out  at  a  pri3@  less  than  one  dollar  per 
day  for  eacb  convict ;  providfid  furUier,  that  this  section  shall 
not  apply  to  contracts  Heretofore  entered  into. 

Sec.  26.  The  boiu:d  of  directors  shall  have  power  to  con- 
tract for  the  supply  of  gas  and  water  for  said  prisons,  upon 
such  terms  as  said  board  shall  deem  to  be  for  the  best  interest 
of  the  state,  or  to  manufacture  gas  or  furnish  water  them- 
selves, at  their  option. 

Sec.  27.  No  officer  or  employee  shall  receive,  directly  or 
indirectly,  any  compensation  for  his  services  other  than  that 
prescribed  by  the  directors ;  nor  shall  he  receive  any  compen- 
sation whatever,  directly  or  indirectlv,  for  any  act  or  service 
which  he  may  do  or  perlbrm  for  or  on  behalf  of  any  contractor, 
or  agent,  or  employee  of  a  contractor.  For  any  violation  of 
the  provisions  of  this  section,  the  officer,  agent,  or  employee 
of  the  state  shall  be  discharged  from  his  office  or  service  ;  and 
every  contractor,  or  emplovee,  or  agent  of  a  contractor  en- 
gaged therein,  shall  be  expelled  from  the  prison  grounds,  and 
not  again  permitted  within  the  same  as  a  contractor,  agent,  or 
employee. 

Sec.  28.  No  officer  or  employee  of  the  state,  or  contractor 
or  employee  of  a  contractor,  shall,  without  permission  of  the 
board  of  directors,  make  any  gift  or  present  to  a  convict,  or 
receive  any  from  a  convict,  or  have  any  barter  or  dealings  with 
a  prisoner.  For  every  violation  of  the  provisions  of  this  ueo* 
tion  the  party  engaged  therein  shall  incur  the  same  penalty  as 
prescribed  in  section  twenty-seven. 

Seo.  29.  No  (^cer  or  employee  of  the  prison  shall  be  in- 
terested, directly  or  indirectly,  in  any  contract  or  purchase 
made  or  authorized  to  be  made  by  any  one  for  or  on  behalf  of 
the  prisons. 

Seo.  30.    Repealed.    [In  effect  March  14, 1881.  ] 

Seo.  31.  There  shall  be  printed  annually,  for  the  use  of 
the  prisons,  five  hundred  copies  of  the  annual  report  of  the 
board  of  directors,  and  the  clerk  shall  annually  transmit  to  each 
of  the  state  prisons  in  the  United  States  one  copy  of  such  report. 

Sec  82.  All  the  bonds  of  officers  and  employees  under  this 
act  shall  be  deposited  with  the  secretaiy  of  state. 

Sec.  83.  Ii  any  of  the  shops  or  buildings  in  which  con- 
victs are  employed  are  destroyed  in  any  way,  or  injured  by 
fire,  or  otherwise,  they  maybe  rebuilt  or  repaired  immediately, 
under  the  direction  of  the  board  of  directors,  by  and  with 
the  advice  and  consent  of  tiie  governor,  attorney-general,  ar.d 
secretary  of  state,  and  the  expenses  thereof  paid  out  of  any 
funds  in  the  state  treasurv  not  otherwise  appropriated  by  law. 

Sec  34.  The  board  of  directors  must  report  to  the  gov- 
ernor from  time  to  time  the  names  of  any  and  all  persons 
confined  in  the  state  prisons  who,  in  their  judgment,  ougiit  to 
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be  pardoned  out  and  set  at  liberty  on  acootint  of  good  oondnct, 
or  xmasual  term  of  sentences,  or  any  other  cause,  which,  in 
their  opinion,  shonld  entitle  such  prisoner  to  pardon. 
8eo.  85.    All  acts  and  parte  oi  acts  inconsistent  with  the 

ffroTisions  of  this  act  are  hereby  repealed.    [In  efEbct  April  15, 
880     Btats.  18S0,  p.  67,  Ban.  £d.  24a    As  amended  by  act 
of  March  14,1881.] 

An  Act  to  create  on  additional  police  fudfje^s  eourt  for  the  city 

and  county  of  San  Francisoo,  to  df'ftne  its  powers  and 

Jurisdiction, 

Bscno.v  1.  There  is  hereby  created  and  establi-<hed  in  and 
for  the  city  and  coonty  of  San  Francisco  an  additional  police 
judge's  court,  to  be  known  and  designated  ss  the  '*  police 
judge's  court,  number  2,"  which  court  shall  have  concurrent 
jurisdiction  of  all  preliminary  examinations  of  persons  charged 
with  f  jlony,  aad  of  all  miscbmeanors  and  violations  of  city 
and  coanly  ordinances,  and  all  other  offenses  of  which  the 
police  judge's  court  of  said  city  and  county  now  has  juris- 
diction. 

Seo.  2.  There  shall  be,  as  far  as  practicable,  an  equal  dis« 
tribution  of  cases  between  the  said  courts,  which  cases  shall 
be  alternately  set  down  for  trial  to  each  court  in  the  order  in 
which  the  warrants  are  issued. 

Seo.  8.  The  mode  of  examination,  trial,  and  procedure  in 
the  police  judge's  court  number  2  shall  in  all  cases  be  gov- 
erned by  the  same  rules  prescribed  by  law  for  other  police 
courts  in  similar  cases. 

Seo.  4.  A  judge  of  the  police  judge's  oourt  number  2  shall 
be  elected  at  the  same  time  and  in  a  like  manner  as  the  police 
judge  of  the  police  Judge's  court  of  said  citv  and  county, 
and  whose  term  of  office  shall  be  the  same.  The  governor  of 
the  state  of  Oalifomia  shall,  within  thirty  days  after  the  pas- 
saee  of  this  act.  appoint  some  suitable  person  as  jad;i:e  of  the 
police  judge's  court  number  2,  who  shall  hold  such  offtce  until 
his  successor  has  been  elected  and  qualifled.  The  compensation 
of  the  judge  of  the  police  judge^s  court  number  2  shall  be 
four  thousand  dollars  per  annum,  pajrable  in  the  same  manner 
as  the  salary  oi  the  polios  judge  of  said  city  and  oounty  is 
now  paid. 

Seo.  6.  The  said  police  judge's  court  number  2  shall  hold 
its  session  in  the  cily  and  county  of  San  Francisco,  in  such 
central  and  convenient  place  as  shall  be  provided  for  that  pur^ 
pose  by  the  board  of  supervisors.  The  said  board  of  super- 
visors shall  also,  within  thirty  days  after  the  passage  of  this 
act,  elect  some  suitable  person  as  prosecuting  attorney  of  the 
said  police  judge's  court  number  2,  at  the  same  salary  per 
annum  as  is  now  paid  to  the  prosecuting  attorney  of  the  police 
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Jadge's  court  of  said  city  and  county.  And  said  board  of 
supervisors  shall  elect  a  clerk  of  court,  at  a  salurr  of  one 
thousand  eight  hundred  dollar^)  per  annum,  payable  in  the 
same  manner  as  the  salaries  of  the  judge  and  clerk  of  the 
police  judge's  court  of  said  city  and  county  are  now  paid. 

Seo.  6.  The  judge  of  the  police  judge's  court  number  2 
shall  be  a  conseryator  of  the  peace  in  said  city  and  county,  and 
may  exercise  all  the  powers  conferred  by  law  upon  the  police 
judge  as  magistrate.  • 

Seo.  7.  The  jadge  of  said  court  shall  appoint  a  suitable 
person  to  act  as  bailiff  of  said  Court,  who  shall  receive  a  like 
compensation  for  such  services  as  is  now  paid  to  the  bailiff  of 
the  police  judge's  court  for  said  city  and  county.  [In  effect 
March  7, 1881.] 

An  Act  to  prevent  fraud  and  deception  in  tJie  manufacture  and 

sale  of  butter  and  oJieese. 

SsonoN  1.  Whoever  manulactnres,  sells,  or  offers  for  sale, 
or  causes  the  same  to  be  done,  any  substance  purporting  to  be 
but:er  or  cheese  having  the  semblance  of  bulter  or  cheese, 
which  substance  is  not  made  wholly  from  pure  cream  or 
milk,  unless  the  same  be  manufactured  under  its  true  and 
appropriate  ilatne,  and  unless  each  package,  roll,  or  parcel  of 
such  substance,  and  each  vessel,  contamins  one  or  more 
packages  of  such  substauce  has  distinctly  and  durably  painted, 
stamped,  or  marked  thereon  in  English  the  true  and  ap{)ro- 
riate  name  of  such  substance,  in  ordinary  bold  face  capital 
letters,  not  less  than  five  hues  pica,  shall  be  punished  as  pro- 
vided in  section  three  of  this  act 

Sec  2.  Whoever  shall  sell  any  such  substance  as  is  raen- 
tioued  in  section  one  of  this  act,  or  causes  the  same  to  be 
done  without  having  on  each  package,  roll,  or  parcel  so  sold 
a  label  attached  thereto,  on  which  is  plainly  and  legibly 
printed  in  English  in  romaa  letters,  the  true  and  appropriate 
name  of  such  substance,  shall  be  punished  as  is  provided  in 
section  three  of  this  act. 

Ssa  S.  Whoever  shall  violate  section  one  or  section  two  of 
this  act  shall  be  guilfy  of  a  misdemeanor,  and  shall  be  fined  in 
any  sum  not  less  than  ten  nor  more  than  five  hundred  dollars,  or 
imprisoned  in  the  oounty  jail  not  less  than  ten  nor  more  than 
ninety  days,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court ;  provided^  that  nothing  contained  in 
this  act  shall  be  construed  to  prevent  the  use  of  skimmed 
milk,  salt  rennet,  or  harmless  coloring  matter  in  the  manu- 
facture of  butter  or  cheese. 

Sec.  4.  All  acts  and  parts  of  acts  in  conflict  with  the  pro* 
Tisions  of  this  act  are  nereby  repealed,  iln  effect  March* 
2, 1881. 1 
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An  Act  to  authorize  the  appointment  of  an  interpreter  of  the 
Italian  language  and  dialectSf  in  criminal  proceedings,  in 
cities  and  cities  and  counties  of  one  hundred  thousand  in- 
habitants, 

m 

Section  1.  In  all  cities  and  cities  and  counties  of  over 
one  bandred  thousand  inhabitants,  where  an  interpreter 
of  the  Italian  language  is  necessary,  it  shall  be  the  duty 
of  the  Mayor  and  Irolice  Judge  of  such  city,  or  city  and 
county,  and  of  the  Superior  Judge  of  said  city  and  county, 
or  of  the  county  in  which  said  city  is  situated,  or  where 
there  are  more  Judges  than  one,  then  it  shall  be  the  duty 
of  the  presiding  Judge  of  said  Superior  Court,  and  the 
Mayor  and  Police  Judge,  to  appoint  an  interpreter  of  the 
Italian  language,  who  shall  be  an  Italian,  and  who  must 
also  be  able  to  Interpret  the  Italian  dialects  into  the  En- 
glish language,  to  be  employed  in  criminal  proceedings, 
when  necessary,  in  said  cities,  or  cities  and  bounties. 

Sec.  2.  The  said  interpreter  shall  receive  a  salary  of 
fifteen  hundred  dollars  per  annum,  which  shall  be  paid 
out  of  the  General  Fund  of  such  city,  or  citv  and  county. 

Sec.  3.  This  Act  shall  not  repeal  any  Act  heretofore 
made  and  now  in  force  for  the  appointment  of  interpret- 
ers, except  so  much  of  any  Act  which  may  conflict  with 
this  Act  in  the  appointment  of  Italian  interpreters.  [In 
effect  March  12th,  1885.] 


An  act  to  provide  for  the  commitment  of  persons  convicted 
of  crime  to  the  House  of  Correction, 

Section  1.  Any  Court  or  judicial  officer  authorized 
by  law  to  commit  persons  to  the  county  jail  in  any  county, 
or  city  and  county,  of  this  State,  wherein  there  is  situated 
a  House  of  Correction,  may  commit  to  said  House  of  Cor- 
rection, instead  of  to  the  county  jail,  any  person  convicted 
of  crime,  the  punishment  for  which  now  is  imprisonment 
in  the  said  jail ;  but  no  person  shall  be  sentenced  to  impris- 
onment therein  for  a  shorter  or  longer  term  than  that  for 
which  he  might  be  sentenced  in  the  county  jail.  [  In  effect 
March  9th,  1885.] 


POLICE  COURTS  IN  CITIES.  762  a 


An  Act  to  provide  for  the  Police  Courts  in  cities  having  thir- 
ty  thousand  and  under  one  hundred  thousand  inhabitants, 
and  to  provide  for  officers  thereof. 

Section  1.  The  judicial  power  of  every  city  having 
thirty  thousand  and  under  one  hundred  thousand  inhs^b- 
itants,  shall  be  vested  in  a  Police  Court  to  be  held  therein 
by  the  city  Justices,  or  one  of  them,  to  be  designated  by 
tne  Mayor,  but  either  of  said  city  Justices  may  hold  such 
Court  without  such  designation,  and  it  is  hereby  made  the 
duty  of  said  city  Justices,  in  addition  to  the  duties  now 
required  of  them  by  law.  to  hold  said  Police  Court. 

Sec.  2.  The  Police  Court  shall  have  exclusive  jurisdic- 
tion of  the  following  public  offenses  committed  in  the 
city. 

1.  Petit  larceny. 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  official 
duty  or  with  intent  to  kill.  / 

3.  Breaches  of  the  peace,  riots,  affrays,  committing 
willful  injury  to  property,  and  all  misdemeanors  punish- 
able by  tine  or  by  imprisonment,  or  by  both  such  fine  and 
imprisonment. 

4.  Of  proceedings  respecting  vagrants,  lewd,  or  disor- 
derly persons. 

Sec.  3.  Said  Court  shall  also  have  exclusive  jurisdic- 
tion of  all  proceedings  for  violation  of  any  ordinance  of 
said  city,  both  civil  and  criminal,  and  of  an  action  for  the 
collection  of  any  license  required  by  any  ordinance  of 
said  city. 

Sec.  4.  Neither  of  said  Justices  shall  sit  in  cases  in 
which  he  is  a  party,  or  in  which  he  is  interested,  or  where 
he  is  related  to  either  party  by  consanguinity  or  affinity 
within  the  third  degree:  and  in  case  of  the  sickness  or 
inability  of  the  city  Justices,  either  of  them  may  call  in  a 
Justice  of  the  Peace  residing  in  the  county  to  act  in  his 
place  and  stead. 

Sec.  5.  Each  of  the  city  Justices,  while  acting  as  Judge 
of  said  Court,  shall  also  have  power  to  hear  cases  for  ex- 
amination, and  may  commit  and  hold  the  offender  to  bail 
for  trial  in  the  proper  Court,  and  may  try,  condemn,  or 
acquit,  and  carry  his  judgment  into  execution,  as  the  case 
may  require,  according  to  law,  and  punish  persons  guilty 
of  contempt  of  Court,  and  shall  liave  power  to  issue  war- 
rants of  arrest  in  case  of  a  criminal  prosecution  for  a  vi- 
olation of  a  city  ordinance,  as  well  as  in  case  of  the  viola- 
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tion  of  the  criminal  law  of  the  State;  also,  all  subpoanas 
and  all  other  processes  necessary  to  the  full  and  proper 
exercise  of  his  powers  and  jurisdiction;  and  in  such  of 
the  cases  enumerated  in  this  section  in  which  trial  by  iury 
is  not  secured  by  tlie  Constitution  of  tlie  State,  he  may 
proceed  to  judgment  in  the  first  instance  without  a  jury ; 
out  on  appeal  the  defendant  shall  be  entitled  to  trial  by 
jury  in  the  Superior  Court. 

Sec.  6.  Tiie  Police  Court  shall  have  a  Clerk,  to  be  ap- 
pointed by  the  City  Council  upon  the  nomination  of  the 
Mayor,  who  shall  hold  office  during  the  pleasure  of  the 
Council ;  he  shall  receive  an  annual  salary  of  twelve  hun- 
dred dollars,  payable  monthly  out  of  the  treasury  of  said 
city,  which  salary  shall  be  full  compensation  for  all  ser- 
vices rendered  by  him.  The  Clerk  snail  keep  a  record  of 
the  proceedings  of  and  issue  all  processes  ordered  by  the 
city  Justices,  or  either  of  them,  or  by  said  Police  Court, 
and  receive  and  pay  weekly  into  the  city  treasury  all  fines 
imposed  by  said  Court.  He  shall  also,  each  month,  render 
to  the  City  Council  an  exact  and  detailed  account,  upon 
oath,  of  all  fines  imposed  and  collected,  and  of  all  fines 
imposed  and  uncollected  since  his  last  report.  He  shall 
•prepare  bonds,  justify  bail,  when  the  amount  has  been 
lixed  by  either  of  the  city  Justices,  or  said  Court,  in  cases 
not  exceeding  one  hundred  dollars,  and  may  administer 
and  certify  oaths.  The  Clerk  shall  remain  at  the  Court- 
room of  said  Court  during  business  hours,  and  during  such 
reasonable  times  thereafter  as  may  be  necessary  for  dis- 
charging his  duty.  Before  receiving  his  salary,  each  or 
any  month,  he  shall  make  and  file  with  the  Auditor  an 
affidavit  that  he  has  deposited  with  the  City  Treasurer 
all  moneys  that  have  come  to  his  hands  belonging  to  the 
city.  Any  violation  of  this  provision  shall  be  a  misde- 
meanor. He  shall  give  a  bond,  in  the  sum  of  five  thou- 
sand dollars,  with  at  least  two  sureties,  to  be  approved  by 
the  Mayor,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office. 

Sec.  7.  All  fines  and  other  moneys  collected  on  behalf 
of  the  city  in  the  Police  Court,  shall  be  paid  into  the  city 
treasury  on  the  first  Tue-day  of  each  month,  and  all  bills 
for  fees  and  costs  due  the  officers  of  said  Court  shall  be 
reported  to  the  City  Council  each  month. 

Sec.  8.  Rooms  and  Dockets.  The  City  Council  shall 
furnish  a  suitable  room  for  the  holding  of  said  Court,  and 
shall  also  furnish  the  necessary  dockets  and  blanks. 
One  docket  shall  be  styled,  "  The  City  Criminal  Docket,*' 
in  which  all  the  criminal  business  shall  be  recorded,  and 
«ach  case  shall   be    alphabetically   indexed.     Another 
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docket  shall  be  styled,  **The  City  Civil  Docket,"  and  it 
shall  contain  each  and  every  civil  cane  in  which  the  city 
is  a  party,  or  which  is  prosecuted  or  defended  for  her  in- 
terest; and  each  case  shall  be  properly  indexed. 

Skc.  9.  The  Police  Court  shall  be  always  open,  except 
upon  non- judicial  days,  and  then  for  such  purposes  only 
as  by  law  permitted  or  required  of  other  Courts  of  this 
State. 

3ec.  10.  Appeals  may  be  taken  from  any  judgment  of 
said  Police  Court  to  the  Superior  Court  of  the  county  in 
which  such  city  may  be  located,  in  the  same  manner  in 
which  appeals  are  taken  from  Justices'  Courts  in  like 
cales. 

Sec.  11.  In  all  cnses  of  imprisonment  of  persons  con- 
victed in  said  Police  Court  of  any  offense  committed  in 
the  city,  the  persons  so  to  be  imprisoned,  or  by  ordinance 
required  to  labor,  shall  be  imprisoned  in  the  city  jail,  or, 
if  required  to  labor,  shall  labor  in  the  city. 

Sec.  12.  Said  Courts  shall  have  a  seal,  to  be  furnished 
by  the  city. 

Sec.  13.  City  Cases.  The  city  Justices  shall,  on  the  first 
Tuesday  of  each  month,  make  to  the  City  Council  a  full 
and  complete  report  of  all  the  cases,  civil  and  criminal, 
in  which  the  city  has  an  interest,  or  which  are  required  to 
be  entered  in  the  City  Civil  Docket,  6r  the  City  Criminal 
Docket;  such  report  to  be  made  upon  blanks  furnished  by 
the  City  Council,  and  in  such  form  as  they  may  require. 

Sec.  14.  Certified  transcripts  of  the  dockets,  made  by 
the  Clerk  of  the  said  Court,  under  the  seal  of  said  Court, 
shall  be  evidence  in  any  Court  of  this  State  of  the  con- 
tents of  said  docket,  and  all  warrants  and  other  process 
issued  out  of  said  Court,  and  all  acts  done  by  said  Court 
and  certified  under  its  seal,  shall  have  the  same  force  and 
validity  in  any  part  of  this  State  as  though  issued  or  done 
by  any  Court  of  record  of  this  State. 

Sec.  15.  This  Act  to  go  into  effect  upon  the  expiration 
of  the  term  of  office  of  the  present  Police  Judge  of  said 
cities,  or  when  a  vacancy  occurs  therein.  [Approved 
March       1886.] 
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An  Act  to  prevent  the  capture  and  destruction  of  blue  cranes 

in  this  State, 

Section  1.  Any  person  or  persons  who  shall  willfully 
and  knowingly  shoot,  wound,  trap,  snare,  or  in  any  other 
manner  catch  or  capture  any  blue  crane  in  the  State  of 
California,  or  shall  knowingly  take,  injure,  or  destroy  the 
nest  of  any  white  or  blue  crane,  or  shall  take,  injure,  or 
destroy  any  blue  crane's  eggs,  in  the  nest  or  otherwise,  in 
said  State,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  before  any  Justice  of  the  Peace 
of  the  township  in  which  the  offense  shall  have  been  com- 
mitted, shall  be  fined  in  a  sum  not  less  than  fifty  dollars 
nor  exceeding  one  hundred  dollars,  and  cost  of  the  action 
for  each  offense,  or  may  be  imprisoned  not  less  than  fifty 
days  nor  more  than  one  hundred  days,  or  by  such  fine  and 
imprisonment  as  the  judgment  of  the  Court  may  direct. 

Sec.  2.  Of  all  fines  collected  under  the  provisions  of 
this  Act  one-half  shall  be  paid  to  the  informer  or  inform- 
ers, and  one-half  shall  be  paid  into  the  County  Treasury 
for  the  benefit  of  the  Common  School  Fund. 

Sec.  3.  This  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.    [Approved  March  16, 1889.] 

An  Act  entitled  an  Act  to  prevent  persons  from  unlawfully 

using  or  wearing  the  badge  of  the  Orand  Army  of 

the  Republic  of  this  State. 

Section  1.  Any  person  who  shall  willfully  wear  the 
badge  of  the  Grand  Army  of  the  Republic,  or  who  shall 
use  or  wear  the  same  to  obtain  aid  or  assistance  thereby 
within  this  State,  unless  he  shall  be  entitled  to  use  or 
wear  the  same  under  the  rules  and  regulations  of  the  De- 
partment of  California,  Grand  Army  of  the  Bepublic, 
shall  be  guilty  of  misdemeanor,  and  upon  conviction  shall 
be  punished  by  imprisonment  for  a  term  not  to  exceed 
thirty  (30)  days  in  the  county  jail,  or  a  fine  not  to  exceed 
twenty  (20)  dollars,  or  by  both  such  fine  or  imprisonment. 
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Sec.  3.  This  Act  shall  take  effect  and  be  in  force  from 
and  after  the  date  of  its  passage,  [Approved  March  10, 
1887.] 

An  Act  to  protect  life  and  property  against  the  careless  and 
malicious  use  or  handling  of  dynamite  and  other  explosives. 

Section  1.  It  is  the  duty  of  each  and  every  person, 
contractor,  firm,  association,  joint  stock  company,  and 
corpointion,  manufacturing,  storing,  selling,  transferring, 
disposing  of,  or  in  any  manner  dealing  in,  or  with,  or 
using,  or  giving  out  nitro-glycerine,  dynamite,  vigorite, 
hercules  powder,  giant  powder,  or  other  high  explosive, 
by  whatever  name  known,  to  keep  at  all  times  an  accurate 
journal,  or  book  of  record,  in  which  must  be  entered, 
from  time  to  time,  as  they  are  made,  each  and  every  sale, 
delivery,  transfer,  gift,  or  other  disposition  made  by  such 
person,  firm,  association,  joint  stock  company,  or  coriDora- 
tion,  in  the  course  of  business  or  otherwise,  of  any  quan- 
tity of  such  explosive  substance. 

Sec.  2.  Such  journal,  or  record  book,  must  show,  in  a 
legible  handwriting,  to  be  entered  therein  at  the  time,  a 
complete  history  of  each  transaction,  stating  the  name 
and  quantity  of  the  explosive  sold,  delivered,  given  away, 
transferred,  or  otherwise  disposed  of  ;  the  name,  place  of 
residence,  or  business  of  the  purchaser  or  transferee  ;  the 
name  of  the  individual  to  whom  delivered,  with  his  or  her 
address,  with  a  description  of  such  individual  sufficient  to 
provide  for  identification. 

Sec.  3.  Such  journal  or  record  book  must  be  kept  by 
the  person,  firm,  association,  joint  stock  company,  or  cor* 
poration  so  selling,  delivering,  or  otherwise  disposing  of 
such  explosive  substance,  or  substances,  in  his  or  their 
principal  office  or  place  of  business,  at  all  times  subject 
to  the  inspection  and  examination  of  the  peace  officers  or 
other  police  authorities  of  the  State,  county,  city  and 
county,  or  municipality  where  the  same  is  situated,  on 
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proper  demand  made  therefor.  Any  failure  or  neglect  to 
keep  such  book,  or  to  make  the  proper  entries  therein  at 
the  time  of  the  transaction,  as  herein  provided,  or  to  ex- 
hibit the  same  to  the  peace  officers  or  other  police  authori- 
ties on  demand,  shall  be  deemed  a  misdemeanor,  and 
punished  accordingly. 

Sec.  4.  In  addition  to  such  punishment,  and  as  a  cumu- 
lative penalty,  such  person,  firm,  association,  joint  stock 
company,  or  corporation  so  offending,  shall  forfeit,  for 
each  offense,  the  sum  of  two  hundred  and  fifty  dollars,  to 
be  recovered  in  any  Court  of  competent  jurisdiction,  by 
action  at  law.  The  party  so  instituting  such  actions  shall 
not  be  entitled  to  dismiss  the  same  without  consent  of  the 
Court  before  which  the  suit  has  been  instituted.  Nor  shall 
any  judgment  recovered  be  settled,  satisfied,  or  dis- 
charged, save  by  order  of  such  Court,  after  full  payment 
into  Court,  and  all  moneys  so  collected  shall  be  paid  to 
the  party  bringing  the  suit. 

Sec.  5.  Any  person  who  in  the  public  street  or  any 
highway  of  any  county,  city  and  county,  city,  or  town  or 
city,  or  at,  in,  or  near  to  any  theater,  hall,  public  or 
private  school,  or  college,  church,  hotel,  or  other  public 
building,  or  at,  in,  or  near  to  any  private  habitation,  or  in, 
on  board  of,  or  near  any  railway  passenger  train,  or  car 
or  train,  or  cable  road,  or  car  of  the  same,  or  steam  or 
other  vessel,  engaged  in  carrying  passengers,  or  ferryboat, 
or  other  public  place,  where  human  beings  ordinarily  pass 
and  repass,  shall  recklessly  or  maliciously  have  in  bis  or 
her  possession  any  dynamite,  nitro-glycerine,  vigorite, 
hercules  powder,  giant  powder,  or  other  high  explosive, 
or  who  shall  recklessly  or  maliciously,  by  use  of  such 
means,  intimidate,  terrify  or  endanger  any  human  being. 
Is  guilty  of  a  felony,  and  on  conviction  shall  be  punished 
accordingly. 

Sec.  6.  Any  person  not  regularly  engaged  in  the  manu- 
facture, sale,  transportation,  or  legitimate  use  in  blasting 
operations,  or  in  the  arts,  of  such  substances  as  are  named 
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in  this  Act,  shall  be  presnmed  (prima  facie)  to  be  guilty 
of  a  reckless  and  malicions  possession  thereof,  within  the 
meaning  of  the  foregoing  section,  if  any  such  substance 
is  found  upon  him,  or  in  his  possession,  in  any  of  the 
places  or  under  any  of  the  circumstances  specified  in  the 
preceding  section. 

Sec.  7.  No  person  may  knowingly  keep  or  have  in  his 
or  her  possession  any  dynamite,  vigorite,  nitro-glycerine, 
giant  powder,  hercules  powder,  or  other  high  explosive, 
except  in  the  regular  course  of  business  carried  on  by  such 
person,  either  as  a  manufacturer  thereof,  or  merchant 
dealing  in  the  same,  or  for  use  in  legitimate  blasting  op- 
erations, or  in  the  arts,  or  while  engaged  in  transporting 
the  same  for  others,  or  as  the  agent  or  employe  of  others 
engaged  in  the  course  of  such  business  or  operations. 
Any  other  possession  of  any  such  explosive  substances  as 
are  named  in  this  Act  is  unlawful ;  and  the  person  so  un- 
lawfully possessing  it  shall  be  punished  by  imprisonment 
In  the  State  Prison  not  exceeding  five  years,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both  such  fine 
and  imprisonment. 

Sec.  8.    Any  person  who  maliciously  deposits  or  ex- 
plodes, or  who  attempts  to  explode,  at,  in,  under,  or  near 
any  building,  vessel,  or  boat,  railroad,  tramroad,  or  cable 
road,  or  any  train,  or  car,  or  any  depot,  stable,  car-house, 
theater,  school-house,  church,  dwelling-house,  or  other 
place  where  human  beings  usually  inhabit,  assemble, 
frequent,  or  pass  and  repass,  any  dynamite,  nitro-gly- 
cerine, vigorite,  giant  or  hercules  powder,  gunpowder,  or 
other  chemical  compound,  or  other  explosive,  with  the 
intent  to  injure  or  destroy  such  building,  vessel,  boat,  or 
other  structure,  or  with  the  intent  to  injure,  intimidate, 
or  terrify  any  human  being,  or  by  means  of  which  any 
human  being  is  injured  or  endangered,  is  guilty  of  a  f el~ 
ony,  and  on  conviction  thereof,  shall  be  punished  by  im- 
prisonment  in  the  State  Prison  not  less  than  one  year. 
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Sec.  9.  Any  person,  firm,  or  corporation,  who  shall 
take,  carry,  or  transport,  or  cause  to  be  taken,  carried,  or 
transported,  any  dynamite,  vigorite,  nitro-glycerine,  her- 
cules  or  giant  powder,  or  other  high  explosive,  into  the 
limits  of,  or  through,  or  across  any  incorporated  city  or 
town  of  this  State,  or  into,  through,  or  across  any  harbor 
for  shipping,  in  any  manner,  condition,  or  quantity,  or 
otherwise,  in  violation  of  the  laws  or  ordinances  of  such 
city  or  town,  or  of  the  laws  or  regulations  governing  such 
harbor,  shall,  in  addition  to  the  penalties  provided  or  im- 
posed by  such  laws,  ordinances,  or  regulations,  forfeit  to 
the  State  of  California  all  such  explosive  substances,  as 
well  as  the  cases  inclosing  the  same.  Such  forfeiture  may 
be  sued  for  by  any  citizen  of  the  State,  for  himself  and 
the  State ;  and  the  goods  or  property,  when  so  forfeit- 
ed and  recovered  by  judgment  of  the  Court,  shall  be  sold, 
and  the  proceeds  divided,  the  citizen  so  suing  taking  one- 
half  to  himself  for  his  own  benefit,  and  paying  the  other 
half  into  the  State  Treasury.  Such  action  may  be  main- 
tained in  any  Court  of  competent  jurisdiction;  provided, 
that  the  State  shall  never  be  liable  to  any  cost  or  expense 
for  any  such  suit  or  proceeding. 

Sec.  10.  Anyof  the  forfeitures  provided  for  in  this  Act 
may  be  taken  advantage  of,  and  sued  for,  and  recovered, 
by  any  peace  officer  or  policeman,  member  of  the  police 
force  of  any  city,  city  and  county,  or  town  where  the  same 
arises,  for  his  own  benefit,  notwithstanding  any  law, 
ordinance,  or  rule,  to  the  contrary. 

Sec.  11.  This  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.    [Approved  March  12, 1787.  ] 
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An  Act  to  establish  a  Police  Court  in  and  for  the  City  of 

Marysville. 

Section  1.  A  Police  Court  is  hereby  established  within 
and  for  the  City  of  Marysville,  in  said  State  of  California, 
which  shall  be  presided  over  by  the  Police  Judge.  The 
Police  Court  shall  have  exclusive  jurisdiction  of  all  viola- 
tion of  city  ordinance,  and  may  grant  bail,  try,  fine,  or 
commit  to  prison  any  offender  in  accordance  with  the  pro- 
visions of  such  ordinances,  and  pass  judgment  that  the 
defendant  pay  a  fine  ;  may  also  direct  that  he  be  im- 
prisoned until  the  fine  be  satisfied  in  the  proportion  of  one 
day's  imprisonment  for  every  dollar  of  the  fine.  Said 
Court  shall  also  have  jurisdiction  of  all  misdemeanors 
committed  in  the  City  of  Marysville,  punishable  by  a  fine 
not  exceeding  five  hundred  dollars,  or  imprisonment  not 
exceeding  six  months,  or  by  both  such  fine  and  imprison- 
ment ;  and  shall  also  have  jurisdiction  of  the  crime  of 
battery  committed  within  the  City  of  Marysville.  The 
Police  Judge  shall  have  and  exercise  all  the  jurisdiction 
and  powers  of  a  Justice  of  the  Peace,  as  to  offenses  com- 
mitted within  the  City  of  Marysville  ;  may  administer  all 
oaths  known  to  law.  Whenever  sentence  of  imprison- 
ment is  passed  upon  any  offender,  the  Police  Judge  may 
include  in  such  judgment  that  such  offender  shall  be  sub- 
ject to  labor  under  the  custody  of  the  Marshal  of  the  city. 
The  Clerk  of  the  Police  Court  shall  keep  a  record  of  the 
proceedings  in  the  Police  Court,  receive,  and  pay  weekly 
to  the  Treasurer  all  the  moneys  collected  by  him,  and  ren  • 
der  to  the  Treasurer  monthly  a  detailed  account,  under 
oath,  of  all  fines  imposed  and  the  moneys  collected  since 
his  last  account.  The  Clerk  of  the  Police  Court  shall  not 
collect  or  receive  for  his  own  use  any  fee  or  perquisite  for 
the  discharge  of  the  duties  of  his  office  ;  but  all  moneys 
collected  by  him  shall  be  paid  into  the  City  Treasury. 
The  Police  Judge  shall  receive  for  the  services  herein  re- 
quired an  annual  salary  of  five  hundred  dollars,  and  give 
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a  bond  in  the  sum  of  one  thousand  dollars,  to  be  approved 
by  the  Common  Council,  couditioned  upon  the  faithful 
discharfi^e  of  his  duties. 

Sec  2.    This  Act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  16, 1889.] 


An  Act  to  create  a  Police  Court  in  and  for  t?ie   City  and 
County  of  San  Francisco,  State  of  California. 

Section  1.  There  is  hereby  created  and  established  in 
and  for  the  City  and  County  of  San  Francisco,  State  of 
California,  a  Court,  to  be  known  as  the  **  Police  Court  of 
the  City  and  County  of  San  Francisco,"  which  Court  shall 
consist  of  three  Judges »  who  shall  be  elected  at  the  gen- 
eral elections  held  according  to  law;  each  of  whom  shall 
hold  office  for  the  term  of  two  years,  any  one  or  more 
of  whom  may  hold  Court.  The  Court  shall  be  divided  in- 
to departments  known  as  Department  Kumber  One,  De- 
partment Number  Two,  Department  Kumber  Three^ 
There  may  be  as  many  sessions  of  said  Court,  at  the  same 
time,  as  there  are  Judges  thereof.  The  Judges  shall 
choose  from  their  number  a  presiding  Judge,  who  may  be 
removed  at  their  pleasure.  He  shall  assign  the  Judges 
to  their  respective  departments;  provided,  however,  that 
either  of  the  Judges  may  preside  in  either  of  the  depart- 
ments in  the  absence  or  inability  to  act  of  the  Judge  reg- 
ularly assigned  thereto.  The  judgments,  orders  and  pro- 
ceedings of  any  session  of  said  Court,  held  by  any  one  or 
more  of  the  Judges  of  said  Court  respectively,  shall  be 
equally  effectual  as  if  all  of  the  Judges  of  said  respective 
Courts  presided  at  such  session. 

Sec.  2.  The  Police  Court  of  the  City  and  County  of  San 
Francisco  shall  have  jurisdiction: 

First— Ot  all  violations  of  city  ordinances,  or  orders  of 
the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco. 
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Second — Of  all  misdemeanors  punishable  by  fine  not  ex- 
ceeding one  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year ;  or  by  both  such  fine  and  imprisonment. 

Third. — Of  all  examinations  of  felonies  committed  in  the 
City  and  County  of  San  Francisco. 

Fourth — Said  Court,  or  any  Judge  thereof,  shall  have 
the  same  powers  in  all  criminal  actions,  cases,  examina- 
tions, and  proceedings  as  are  now  or  hereafter  conferred 
by  law  upon  Justices  of  the  Peace. 

Sec.  3.  Proceedings  in  said  Court  shall  be  conducted  in 
conformity  with  the  laws  of  this  State  regulating  proceed- 
ings in  Justices'  and  Police  Courts,  and  appeals  to  the 
Superior  Courts. 

Sec.  4.  No  person  except  a  licensed  attorney  of  the 
Superior  Court  of  this  State  shall  practice  law  in  said 
Court ;  provided,  however,  that  a  person  accused  of  crime 
shall  have  the  right  to  defend  himself. 

Sec.  5.  There  shall  be  appointed  for  each  of  the  depart- 
ments of  this  Court,  in  the  manner  now  provided  by  law, 
an  attorney,  whose  duty  it  shall  be  to  attend  to  the  pros- 
ecution of  all  cases  coming  before  the  department  for 
which  he  shall  have  been  appointed,  and  who  shall  receive 
a  salary  of  two  hundred  and  fifty  dollars  per  month. 
There  shall  also  be  appointed  by  each  of  the  prosecuting 
attorneys  aforesaid  a  clerk,  who  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars  per  month,  whose 
duty  it  shall  be  to  be  in  attendance  in  the  office  of  the 
Prosecuting  Attorney  from  nine  o'clock  a.  m.  to  twelve 
o'clock  M.,  and  from  two  o'clock  p.  m.  to  four  o'clock  p.  m. 
(Sundays  and  legal  holidays  excepted),  for  the  transac- 
tion of  the  business  of  the  office. 

Sec.  6.  There  shall  be  appointed  a  Clerk  for  each  de- 
partment of  this  Court,  in  the  manner  now  provided  by 
law,  who  shall  receive  a  salary  of  two  hundred  dollars  per 
month,  who  shall  transact  the  business  of  Clerk  of  said 
Court  as  provided  by  law. 

Sec  7.    There  shall  be  appointed  by  the  Judge  of  each 
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department  of  said  Court  a  suitable  person  to  act  as  Bail- 
iff, who  shall  receive  a  salary  of  one  hundred  dollars  per 
month. 

Sec.  8.  There  shall  be  appointed  by  the  Judge  of  each 
department  of  said  Court  a  Stenographer,  who  shall  re- 
ceive for  his  services  the  pay  now  allowed  by  law. 

Sec.  9.  The  Chief  of  Police  shall  appoint  one  or  more 
police  officers  to  attend  constantly  each  department  of 
said  Court,  to  execute  the  orders  and  process  of  said 
Court. 

Sec.  10.  All  fines  and  forfeitures  imposed  by  said 
Court  shall  be  paid  into  the  treasury  of  said  city  and 
county  'by  the  Clerk  of  each  department  once  a  week  ; 
the  Clerk,  at  the  time  of  making  such  payment,  filing 
with  the  City  and  County  Auditor  a  sworn  affidavit  that 
his  return  to  the  City  and  County  Treasurer  was  a  correct 
statement  of  all  fines  and  forfeitures  collected  by  him  dur- 
ing the  preceding  week. 

Sec.  11.  Nothing  in  this  Act  shall  be  construed  as 
affecting  the  two  Judges  at  present  acting  as  Police  Judg- 
es in  the  City  and  County  of  San  Francisco ;  but  they 
shall,  immediately  after  the  passage  of  this  Act,  become 
Judges  of  the  Police  Court  of  the  City  and  County  of  San 
Francisco,  and  hold  office  for  the  length  of  time  for  which 
they  have  been  elected.  Within  thirty  days  after  the  pass- 
age of  this  Act,  the  Governor  of  the  State  of  California 
shall  appoint  a  suitable  person  to  act  as  Judge  of  the  Po- 
lice Court  of  the  City  and  County  of  San  Francisco,  who 
shall  hold  office  until  the  first  Monday  in  January,  eigh- 
teen hundred  and  ninety-one,  and  he,  together  with  two 
Judges  aforesaid,  shall  constitute  the  Police  Court  of  the 
City  and  County  of  San  Francisco  until  their  successors 
are  elected  and  qualified  according  to  law.  The  salary  of 
each  of  the  Judges  of  said  Court  shall  be  the  same  as  that 
nowapid  the  Judge  of  "  The  Police  Judge's  Court  of  the 
City  and  County  of  San  Francisco." 
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Sec.  12.  All  salaries  mentioued  in  this  Act  shall  be 
paid  in  the  same  manner  that  the  salaries  of  the  other  city 
and  county  officers  are  paid. 

Sec.  13.  All  Acts  and  parts  of  Acts  that  are  in  conflict 
with  the  provisions  of  this  Act  are  hereby  repealed. 

Sec.  14.  This  Act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  5, 1889.] 
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IISTDEX. 


[The  referenoeB  are  to  the  seoiionfl*] 

Abandonment— of  child,  (271. 

Abdnotion— of  women,  265. 

of  females,  for  purposes  of  prostiiatlon,  267. 
Jtirisdiotion  of  indiotments  for,  784. 

Abortion— administering  dmgs  to  proonre  mi8earriage»  274* 
submitting  to  an  attempt  to  procure  miscarriage,  27&» 
advertisement  for,  817. 
evktence  on  trial  for,  1108. 

Aeeeflsories— who  are,  82. 
punishment  of,  83. 
violation  of  election  laws,  62. 
in  a  duel,  228. 
toalott^,822. 
to  a  mi^emeanor,  659. 
jurisdici^on  of  indictment  against,  791. 
Defore  the  fact,  same  as  principals,  970. 
and  principals,  did  unction  abrogated,  971. 
prosecuted,  though  principal  has  not  beenr972* 

Aoddent— act  committed  by,  26. 

Aooomplioe— evidence  of,  1111. 

Aoconnts— falsification  of  public,  424. 

of  corporations,  fraudulently  keeping,  568. 
false,  by  consignee,  536. 

Aceniation— against  officers,  to  be  presented  1^  grand  Jnxy^ 

form  of,  759. 

how  transmitted  and  served,  760. 

prosecuting,  if  defendant  does  not  appear,  761* 

defendant  may  demur  or  answer,  76^. 

form  of  demurrer  to,  763. 

manner  of  denial  of,  764. 

if  demurrer  overruled,  def^dant  must  answert  766. 
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Aoonsatloxi — Cordirmed. 

plea  of  goilty  of,  $  766. 

trial  of,  767. 

parties  to,  entifled  to  prooesB  fbr  -witnaBseB,  7dS. 

Judgment  on  oonviction,  769. 

appeal,  how  taken,  770. 

wnat  proseoation  most  be  liy,  889. 

in  what  ooort  found,  890. 
Aoovittal— foreign,  656. 

former,  in  certain  caaes  bar  to  indiotniaitr  798^  791^ 

what  is  not  former,  1021. 

what  is  former,  1022. 

efB9Ct  of,  for  higher  ol&nse,  1023. 

defendant  discharged  or  not»  on,  1165p  IHlI. 

ground  for,  1096. 
Afltloii— dismissal  of,  1882. 

ooutinoance  of,  1388. 

on  ondertiJdng,  712. 

defending  in  certain  oases,  162. 
Bee  Obdonal  Action. 
Aotf— oommission  of,  prohibited,  177. 

made  jpuniahable  bv  different  proYisiiQOi»  65^ 

pauisnable  under  foreign  hiw,  666. 

establishing  Code,  to  take  effect.  1. 

how  cited,  24. 

certain,  continued  in  force,  28. 

not  retroaotiye,  8. 

enumerated,  which  are  not  repealed,  28. 
A4joiimment— court  may  have,  while  jury  i»  delihflinllngt 

final,  discharges  the  Jury,  1143. 
Adultery— what,  and  how  punished,  note  to,  268. 

conibitation  in—see  Btatutes,  p.  714. 
Adulteration— of  food,  drugs,  liquors,  etc.,  882. 
Advertisement— posting  of,  on  property,  602. 

of  indecent  publications,  811. 

of  lottery,  823. 

for  abortion,  817. 

Bee  PuBUOATioN. 
AiBdavit— Toluntary,  151, 152. 

entitling,  1401,  1460,  1668. 

for  change  of  venue,  1084. 

for  examination  on  oommifldon,  1862. 
Aflirmation— Bee  Oath. 
Aiding— See  AoGBssoBiBB. 

Amusements— certain,  prohibited  on  Sundiiy,  890* 
Amnsaments,  plaees  of— Bee  Thxatbbs. 
Animala— putting  dead  in  streets,  etc,  87^ 

poisoning,  596. 
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Animals— Con£i7me(2. 

killing,  nuuming,  etc.,  $597. 

ermliy  to—see  Statutes,  p.  717. 

preyentliig  onielty,  aote  coiitinned  in  f oroe,  sabdhidoB 
4,  $  28. 

hftving  glanders,  400, 401. 
Aniwer— to  articles  of  impeachment,  743. 

to  arraignment,  990. 
Bee  Plba. 
Apoiheoary— omitting  to  or  wrongAilly  labeling  dr^,  680. 
Appeal— how  taken  on  judgment  of  removal  from  office,  770. 

who  may  take,  1235. 

parties,  now  designated  on,  1236. 

when  may  be  taken  by  defendant,  1237. 

when  may  be  taken  by  the  people,  1288. 

when  taken,  1239, 1466. 

how  taken,  1240, 1467. 

notice  of,  how  served,  1241. 

effect  of,  by  the  people,  1242. 

effect  of,  by  defendant,  1248. 

dnty  of  clerks  npon,  1246. 

certificate  of  appellate  Court  to  be  filed»  1248. 

duty  of  sheri£r  thereon,  1244. 

to  restore  the  defendant,  1245. 

dismissal  of,  for  irregularity,  1248. 

dismiBaal  of,  for  want  of  return,  1249. 

when  to  be  heard  and  determined,  1252. 

argument  of,  1258. 

number  of  counsel  to  be  heard  on,  1254% 

appearance  of  defendant  not  necessary  ODr  125& 

Juogmenton,  1258. 

what  may  be  reviewed  on,  1259. 

power  of  appellate  Court  on,  1260. 

where  new  mal  to  be  had  on,  1261, 1169. 

baU  on,  1273, 1291. 

statement  on,  146S, 

proceedings,  if  dismissed,  1470. 

qualifications,  and  how  i>ut  in,  1292. 
Appearance— of  defendant  on  impeachment,  742. 

of  defendant  to  answer  accusation,  761« 

of  defendant  for  arraignment  977. 

of  defendant  on  trial,  1048. 

of  defendant  when  Jxiry  renders  verdict,  1148. 

of  defendant  on  appeal  not  required,  12i55. 

of  corporations  to  answer  charge,  1396. 
Appellate  Oourt— jpresenoe  of  defendant  not  required  In*  125St 

Judgment  of,  1258,  1260. 

judgment  of,  how  entered  and  remittedi  1264. 

when  jurisdiction  of,  ceases,  1265. 
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Appendix— «ee  Statutes. 
Appointment— buying,  to  office,  $73. 

reoeiving  reward  for,  74. 
Apprentioei— Aiding:  to  desert,  and  liarboring»  M^' 
Aanedncte    destroying  or  injuring,  607. 
Arbitrstor— improper  attempts  to  influenoe»  95* 

misoonduct  of ,  96. 
Argnment— tojury,  1095. 

on  appeal,  1254. 
Anne— having  unlawful  posaeesion  of »  442. 

seUingBtate,  443. 
Anon— defined,  447. 

ownership  of  the  building,  152.  * 

degrees  of,  453, 454. 

punishment  of,  455. 

"burning"  defined,  461. 
Amignment— of  defendant,  when  indictment  or  tofJatmatifln 
filed,  976. 

defendant,  when  to  be  present  at,  977. 

if  in  custody,  must  be  produced,  978. 

if  dischai^ea,  bench  warrant  to  issue,  979. 

must  be  informed  of  his  rights  on,  987. 

how  made,  988. 

lings  on,  in  certain  case,  989. 


proceed] 
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le  allowed,  and  how  defendant  may  azunravML' 
for  judgment,  1200. 
Armt— (nficers  refusing  to  make,  142. 

making  without  lawful  authority,  146. 

refusing  to  aid  officer  in  making,  150. 

defined,  834. 

defendant  taken  before  magistrate,  825. 

how  made  and  what  restraint  allowed*  88S, 

by  peace  officers,  836. 

l^  private  persons,  837. 

magistrates  may  order,  838. 

persons  making,  may  summon  aid,  839. 

irhen  may  be  made,  840. 

how  made,  841. 

if  made  on  warrant,  it  must  be  shown,  843 

what  force  may  be  used,  843. 

doors  and  windows  may  be  broken,  844,  84S. 

weapons  may  be  taken  from  person  arrested*  810^ 

duty  of  private  person  makinig,  847. 

duty  of  officer  making,  with  warrant,  848. 

wh^  made  with  warrant,  849. 

of  defendant,  after  judgment,  1199. 

of  fugitives  from  justice,  155i9. 

by  telegraph,  850. 

certified  copy  served  by,  851. 
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See  Wabbakt  of  Abbisst. 
Arrait  of  Judgrment— motion  in,  defined  and  when  mad6» 
6$  1185»  1450. 

ooort  may  cause,  without  motion,  1186. 

effect  of,  1187. 

jg^ounds  of  motion  in,  in  Justice's  Court,  1452. 
Artesian  WeUa— waste  of  water  from,  see  Statutes,  p.  728 
Assault— by  public  officer  under  color  of  authority,  1^. 

with  inWt  to  kill,  217. 

with  intent  to  commit  rape,  robbery,  etc.,  220. 

with  intent  to  commit  other  felonies,  221. 

by  administering  drugs,  222. 

defined,  240. 

punishment  of,  241. 

with  caustic  chemicals,  244. 

with  deadly  weapons,  245. 

having  desialy  weapons  with  intent  to,  467. 

in  presence  of  court,  710. 
Assembly— see  MEETiNas;  Unlawful  Assemblt. 
Assessment— false  statement  as  to,  430. 
Assessor— refusing  to  give  list  of  property  to,  429. 
Attempt— to  commit  crimes,  whenpuuishable,  668|  665, 

10  commit  crimes,  how  punishable,  664,  665. 
Attempts  to  Kill— by  poison,  216. 

by  assault  with  deadly  weapon,  217. 
Attendance— of  witnesses  may  be  compelled,  1326,  1880, 1518. 
Attorney— misconduct  by,  160. 

buying  demands  in  suit,  161* 

defending  certain  prosecations,  162. 

may  defend  himself  ,  163. 
See  Counsel. 
Auctioneer— unlawfully  acting  as,  438. 
Anotions— mock,  635. 
Author— see  Fublisheb. 
Bail— admission  to,  on  chaxge  of  misdemeaaor,  822. 

proceedings  on  taking,  823. 

when  not  given,  824. 

admission  to,  829, 1458,  862. 

certificate  of,  taken,  874. 

order  for,  on  commitment,  875. 

directions,  when  bailable,  982. 

proceedings  on  giving,  in  another  oonnty,  984. 

when  may  be  Increased,  985. 

defendant  on,  when  appears  for  trial,  may  be  commit- 
ted, 1129. 

admission  to,  defined,  1268. 

taking  of,  1269. 

offenses  not  bailable,  1270. 

when  allowed  before  conviction,  1271. 
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wlien  allowed,  pending  appeal.  $  1272. 

nAtnroofandiorwhaiparposeB,  1273. 

before  conyiciion,  1273. 

after  cODYiction,  1273. 

when  matter  of  discretion,  what  notice  to  be  glTOi*  1274 

what  magistrates  may  admit  to,  1277. 

how  put  in  and  form  of  undertaking,  1278»  1287. 

qnalfflcationa  of,  1279, 1288, 1817. 

howtojuBtif'j,  1280. 

on  allowance  of,  defendant  to  bo  diadharged,  1281* 

when  offense  is  capital,  1286. 

when  offense  is  not  capital,  1284. 

on  habeas  corpus,  1286. 

form  of  undertaking,  on  habeas  oorpoSr  1287. 

recommitment,  in  what  oases,  1310. 

on  appeal,  1291, 1292. 

deposit  instead  of,  1295,  1296,  1297. 

may  surrender  defendant,  1800. 

increase  or  reduction  of,  1289. 

on  order  for  recommitment,  by  whom  taikany  1815b 

form  of  undertaking,  1316. 

when  exonerated,  13il. 

writ  for  the  purpose  of  taking,  1490. 

Judge  may  take,  1491. 

admitting  fugitiyes  from  justice  to,  1562. 
See  SEOUBrnr. 
Baker— see  Suin>AT.    Statutes,  p.  746. 
Ballast— throwing  overboard  in  harbors,  eto.,  613. 
Ballots— altering,  changing,  destroying,  etc,  46, 4& 

See  Eusonoir. 
Ballot  Box— see  Election. 
Barber— «ee  Sundat. 
Barratry— defined,  158. 

what  proof  required,  169. 
Battery— defined,  2^. 

punishment  of ,  243. 
Bawdy  Honse— keeping  or  residing  in»  815 

See  III- Fame. 
Beaocms— removing,  609. 

mooring  vessels  to,  614. 
BeggiiiflMsee  Ohild. 
Benw  warrant— when  must  issue,  933, 979. 

by  whom  and  how  issued,  934»980. 

form  of,  935,  981. 

servioei  of,  936,  983. 

direction  in,  if  offense  is  bailable,  983. 

when  must  issue  after  judgment,  1198. 

form  of,  1197. 
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Beneh  Wamrat— Confintted. 

service  of,  ^  1198. 
Betting— on  elections,  60. 
Bias— of  officer  summoning  Jury,  1064. 

gronnd  of  challenge  for  implied,  1074. 

trial  for  actual,  1084. 
Bigamy— defined,  281,  282. 

pnnishment  of,  288. 

Jurisdiction  of  indictment  for,  785. 

eyidenoe  on  trial  for,  1106. 
Bill— making  or  uttering  fictitious,  476. 

presenting  false,  to  public  officer  for  payment^  72. 

altering  draft  of,  in  liCgislature,  83. 

altering  enrolled  copy  of,  84. 
Bill  of  Ezoeptions— in  what  cases  may  be  taken,  U70« 

when  to  be  settled  and  signed,  1171. 

what  to  contain,  1175. 

proceedings  in,  settlement  of,  1174. 
See  EzcEPnoNB, 
Bill  of  Lading— destroving,  855. 

making  false,  541. 

issuing  fictitious,  577. 

erroneous,  issued  in  good  fiEdth,  579. 

issued  by  warehouse,  must  be  canceled,  when,  682* 
Birda— killing,  trapping,  etc.,  in  cemeteries,  598. 

killing  mockmg  birds,  act  of  1872,  note  to,  626. 
See  Gamb  Laws,  from  section  626  to  627. 
Birih  of  Child— fraudulent  pretenses  aa  to,  156. 
Boilera— see  Steaucboats,  349. 
Bonda— forgery  of,  470. 

See  SEouBrrr;  Bail. 
Boolta— obscene,  etc.,  from  section  311  to  816. 

See  PuBLiGATioy. 
Branda— altering  or  defacing,  357. 
Bribery— of  members  of  legislatiye  cauouaea,  67. 

of  execuvtie  officers,  67. 

of  members  of  the  Legislature,  85,  86. 

of  jurors,  judicial  officers,  referees,  eto»,  93. 

of  witnesses,  137, 138. 

of  certain  officers,  165. 

of  telegraph  operator,  641. 
Bribea— defined,  7. 

asking  or  receiving,  68. 
Bridge— maintaining,  unlawftillv,  885. 

fast  riding  or  driving  on,  388. 

crossing  toll,  withoutpaying,  389* 

injury  to  railroad,  587. 

injury  to,  688. 

burmng,  600. 


i 


f70  BBZDOS— GHALLENQB. 

destroying  or  injuring,  $  607. 


defined,  448. 

•'inhabited,"  defined,  449. 

ownership  of,  in  case  of  arson,  452. 

burning,  not  anbject  of  arson,  600. 

using  gunpowder  in  destroying  or  injuzing,  60L 
Bnoyt— removing,  609. 

mooring  yessels  to,  614. 
Bnoyi  and  Beacons— protection  of,  see  Statutes,  p.  721. 
Bnraen  of  Proof— when,  shifts  on  trial  for  murder,  UOS. 
Burglary— defined,  459. 

degrees  of,  460. 

Eenalty  for,  461. 
avinfl^  burglars'  tools  with  intent  to  commit,  468. 

Jurisdiction  of  indictment  for,  in  certain  cases,  78d, 
Burglars'  Tools— having,  in  possession,  466. 
Burial— see  Dead  Bodt;  Intebmxnt. 
Burning— defined,  451. 

building  not  subject  to  arson,  600. 

bridge,  600. 
Butter— fraud  in  sale  of,  see  Btatufbb,  p.  76L 
Buyinff  Demands— in  suit,  by  attorney,  161. 
Calendar— to  be  prepared  hj  clerk  of  court,  1047* 

order  of,  disposing  of  issues  on,  1048. 
Camp  Meeting— selling  liquors  at,  804, 805* 
Canal— see  Wateb,  692,  607. 
Candy— adulteration  of,  401. 
Capitol — ^keeping  liquor  in,  162. 

sale  of  in,  see  Statdtbs,  p.  746. 
Carcass— see  Nitibanoe,  874. 
Carda— see  Gaubuno,  882. 
Carnal— procuring  intercourse,  266. 

abuse  of  children,  267. 
Carriers— refusing  to  receive  passengers,  86S. 
Cars— running  freight,  before  passenger,  892. 

See  BiiLBOAns. 
Casks— refilling,  bearing  trade  marks,  854. 
Cemeteries— defacing  tombs,  etc.,  in,  296. 

kilUng  birds  in,  598. 
Certificate-%iven  falsely  by  public  officers,  167. 

of  magistrates,  on  depositions,  1894. 
Challenge— grand  juror,  acting  after  it  has  been  allowed*  164, 

to  panel  or  individual  grand  juror,  894. 

cause  of,  to  panel  of  grand  jury,  895. 

cause  of,  to  grand  juror,  896. 
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Ghalleage— Oonfiniiecf. 

nuuiner  of  taking  and  trying,  $  897. 

decision  upon,  898. 

effect  of  allowing,  to  grand  jury  panel,  899. 

effect  of  allowing,  to  grand  juror,  900. 

objections  to  grand  jury  can  only  be  taken  bj»  90L 

d^nition  and  dlTision  of,  1055. 

defendants  must  join  in,  1056. 

to  panel  defined,  1058. 

to  panel,  upon  what  founded,  1059. 

to  panel,  wnen  and  bow  taken,  1060. 

if  sufficiency  of,  denied,  adverse  par^  may  ezoepti  1061* 

if  overrulea,  court  may  allow  denial,  1062. 

denial  of,  how  made  and  trial  of,  1068. 

who  may  be  examined  on  trial  of,  1063. 

for  bias,  when  jury  is  summoned  but  not  drawn,  106i» 

if  allowed,  jury  to  be  discharged,  1065. 

defendant  to  be  informed  of  his  right  to,  1066. 

to  individual  jurors,  kinds  of,  1067. 

when  taken,  1068. 

peremptory,  what  and  how  taken,  1069. 

number  or  peremptory,  allowed,  1070. 

for  cause,  definition  and  kinds  of,  1071. 

general  causes  of,  1072. 

particular  causes  of,  1073. 

for  implied  bias,  ground  of,  1074. 

exemption  not  a  ground  of,  1075. 

causes  of,  how  stated,  1076. 

how  tried,  1078. 

triers  of,  how  appointed,  1079.   [Bepealed.] 

oath  of  triers  of,  1080.    [Bepealed.  J  * 

Juror  as  witness  on,  1081.  ' 

mlesof  evidence  on  trials  of,  1082. 

how  determined  and  entered,  1083. 

for  actual  bias,  instructions  to  triers  of,  1061.  [Bepealed^] 

Terdict  of  triers  of,  and  its  effect,  1085.    [Bepealed.] 

first  by  defendant  and  then  by  the  people,  1086. 

order  of,  1087. 

peremptory,  may  be  taken,  when,  1088. 

minutes  of,  to  be  entered  in  judgment.  1207. 
Challenge— see  Buxl  ;  Pbizb  Fiobt. 
Champerty— see  BunNO  Demandb. 
Change  w  Venae— eee  Ysnub. 
Charge— of  court  to  grand  juij,  905. 

of  court  to  trial  jury,  1127. 

of  court  to  jury  on  trial  of  question  of  iosanlfy,  1369* 

oyercharge  Dv  railroad  officer,  526. 
Cheat— conspiracy  to,  182. 

offenses  by  a  cheat,  from  section  528  to  535. 
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CBiaek— forgery  of .  $470. 

making  or  utterlDg  flctitions,  476. 
C9ieM»— fraad  in  sale  of,  see  Statutxs,  p.  761* 
Child— incapiri)le  of  oommittizig  crime,  26. 

false  pretenses  as  to  birth  of,  156. 

sabstitnting  one,  for  another,  157. 

omitting  to  provide  with  neoessities,  270. 

employment  of,  in  mendicant  business,  272. 

deserting,  784. 

oamal  abase  of,  267. 

see  Ohildbsn. 
Child  StMling— penalty  for,  278. 

jurisdiction  of  indictment  for,  784. 
ChSldrsn— educational  rights  of,  see  Statdtbs,  p.  72L 

cruelty  to,  see  Btatutbb,  p.  726. 

admission  to  ssloons,  etc.,  see  Statotbb,  p.  7S2. 

destitute,  wandering,  or  mendicant,  see  STATum,p.788, 
ChiBtse— bringing  into  the  State,  174. 

ill-fame,  houses  of,  acta  continued  in  force,  subdiT.  7, 23. 

corporations  not  to  employ,  178, 179. 

employment  of,  a  misdemeanor,  179. 
Cities  and  Counties— consolidating  acts  continued,  sob.  2, 28b 
Civil  Death— of  conyict,  678. 
^vil  Bemedies— preserved,  9. 
Giyil  Bights— of  convict  suspended,  673. 

limitation  on  same,  674. 
Clerks — embezzlement  by,  508. 

to  prepare  calendar  of  issues,  1047. 

to  record  with  Judgment,  what,  1207* 

duty  of,  on  appeal,  1244. 

of  State  Prison,  duty  of,  1578. 
Code— when  takes  effect,  2. 

not  retroactive,  8. 

construction  of,  4. 

effect  of,  on  past  offenses,  6,  6. 

same  construed,  section  4478  to  4484. 

publication  of.  4494. 
Co- Defendants— must  unite  in  challenge,  1056. 

as  witnesses,  1099. 
Coercion— married  women,  26. 
Cohabitation— in  adultery,  see  Statutes,  p.  714. 
Coixi— counterfeiting,  477. 

possessing  or  receiving  counterfeit,  479. 
Collisions— death  from,  868. 
Commission— examination  of  witnesses  on,  1849. 

defined,  1351. 

directions  as  to  return  of,  1356. 

how  executed,  1357. 

how  returned,  1358, 1359. 
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OommiHHi  on-^Oontinued, 

when  and  how  Hied,  $1360. 

to  be  open  for  inspection,  1361. 
Gonunitment— on  postponement  of  ezaminatioiu  802. 

form  of,  863,  877. 

when  axid  how  made,  872. 

order  for,  873. 

order  for  boil  on,  875. 

how  made  and  to  whom  delivered,  876. 

recommitted,  when,  1188,  1310. 

to  asylum,  when  insane,  1370. 

of  fugitiyes  from  justice,  1550, 1561. 
Gommon  Barratry— «ee  Babbatsy. 
Common  Gflurriers---6ee  GAJunxBa. 

Common  Law— rule  of  strict  construction  not  applioalile»  4^ 
Communication— privileged,  256. 

unauthorized,  with  convicts,  171. 
Commutation  of  Sentence— power  of  Oovemor  to  graa^  1417* 

prisoners  may  earn,  lo90, 1591. 
See  CsEDiTS. 
Complainant— defined,  806. 

of  threatened  offense  must  be  examined,  702. 

on  application  for  search  warrant,  1526. 
Complaint--before  magistrate,  701. 

before  Justice's  and  police  court,  1426. 
See  AoousATioN. 
Compounding  Crimes— penalty  for,  153, 
Compromise— of  certain  offenses,  may  be  made,  1377, 1879. 

to  be  by  permission  of  the  court,  1378. 

order  thereon  bar  to  another  prosecution,  1378. 
CompiUtion— «ee  Dubess. 

Oonauet  of  Jury— after  cause  submitted,  from  sec.  1135  to  1148* 
Conscience— crimes  against,  from  section  299  to  307. 
Consciousness — act  committed  without,  26. 
Conspiracy— criminal,  defined  and  punished,  182. 

none  other  punishable  criminally,  183. 

overt  act,  wnen  necessarv,  184. 

evidence  on  trial  for,  1104. 
Constable— ^purchasing  judgment,  97. 

suffermg  prisoner  to  escape,  108. 

refusing  to  arrest  or  receive  accused  parties^  142» 
See  PaACB  Offices. 
Construction— of  code,  4. 

of  terms  used  in  this  code,  7. 

See  Bttls,  etc.,  section  4478  to  4484. 

of  act  establishing  this  code,  24. 
Contempt— when  criminal,  166. 

how  punishable.  657. 

courts  of  justice  to  punish  for,  12. 
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Coatinnaiice — see  Pobtponehent. 

Gontroller— Tiolating  Btate  Board  of  Examiners  laws,  ^  HL 

keeping  false  accounts,  etc.,  424. 
Oonveyanoes— forgery  of,  470. 

finndulent,  631. 
Oonvietr— unauthorized  communication  wifh»  171. 

importlDg  foreign,  173. 

civil  rights  of,  suspended,  673. 

person  of,  protected,  676, 

may  earn  commutation  of  sentence,  1590, 1691* 

ciTU  death  of,  674. 

limitation  on,  675. 

forfeitures  by,  677. 

when  term  of  imprisonment  commenoesy  670» 

imprisoned  for  life,  671. 

fine  may  be  added,  672. 

when  insane,  1221, 1224. 

when  enciente,  1225, 1226. 

transportation  to  State  Prison,  1586. 

creditt  for  Rood  behayior,  1590. 

cost  of  triaJs  of,  see  Statutes,  p.  745. 
Oniviotioii'-'foreign,  656. 

foreign,  for  former  offense,  668. 

no  person  to  be  punished  except  on  legal,  681. 

how  obtained,  689. 

on  impeachment,  746. 

of  public  officers,  remoyal,  769. 

aatrefois,  in  certain  case,  bar  to  indictment  793,  794. 

of  higher  oflbnse,  eftect  of,  1023. 

when  doubt  exists  as  to  degree,  1097. 

on  uncorroborated  testimony  of  aooomplioe,  llll. 

of  lesser  offense,  or  attempt,  1158. 

proceedings  upon  general  yerdiot  of,  1165, 1445. 

proof  of  autrefois  in  mitigation,  etc.,  of  punishmentb  1201 

Judgment  on,  1207. 

of  corporations,  1397. 

preyious,  how  pleaded,  696. 

preyious,  to  be  found  in  verdict,  1158. 
OWoner— duties  of,  1510, 1517. 
Oonmer*!  Inquest— proceedings  on,  1510. 

Jurors  to  be  sworn,  1511. 

witnesses  to  be  summoned,  1512. 

witnesses  compelled  to  attend,  1518. 

Terdict  of  jury,  1514. 

testimony  in  writing,  where  filed,  ISUk 

exceptions,  1516. 

ooroner  to  issue  warrant,  1517.  » 

form  of  warrant,  1518. 

wammtt  how  served,  1519. 


k 


COBOITEB'S  JTST — COUNTT  JAILS.  776 

Onwner'B  Jiiry— see  Coboneb's  Inquest;  Jvrx. 
Ooirporatioxuh--bribing  trustees  of,  ^  165. 

embezzlement  by  of&cers  of,  601. 

frands  in  subscription  of  stock  of,  557. 

frauds  in  organization  or  increasing  capital,  658. 

unauthorized  use  of  names  in  prospecnis>  559. 

misconduct  of  directors  of  stock,  660. 

officer  of  savings  bank  overdrawing  account,  561. 

frauds  in  keeping  accounts,  563. 

publishing  false  reports  of  condition,  66i. 

must  permit  in8i)ection  of  books,  565. 

railway,  contracting  debt  beyond  its  means,  566. 

debt  so  contracted  not  invaud,  567. 

director  of,  presumed  to  know  its  condition,  568. 

director  of,  at  meeting,  when  presumed  to  assent,  569. 

director  of,  when  absent,  when  presumed  to  assent,  570. 

foreign,  571. 

director  of,  defined,  572. 

proceedings  against,  1890. 

summons  on,  1390. 

form  of  summons,  1391. 

Bnmmons,  how  and  when  served  on,  1392. 

examination  of  charg[e  against,  1393. 

grand  jury,  to  investigate  charge  against,  1395. 

appearance  and  plea,  1396. 

fine  on  conviction,  how  collected,  1397. 

acts  for  orgamzation,  not  repealed  but  oontinned  in 
force,  subdivision  1,  23. 

misrepresentation  of  officers  of,  see  Statutes,  p.  731. 

tax  on,  transfer  of  stock,  see  Statutes,  p,  73»> 
GorpBe— see  Dead  Body. 
Comiptly — defined,  7. 
Costs — order  for  prosecutor  to  pay,  1417. 

when  prosecutor  to  pay,  1^. 
Oonnsel— right  of  defendant  as  regards,  858, 859* 

number  of,  to  argue  to  jury,  1095. 

number  of,  to  argue  on  appeal,  1251. 
See  Attobney. 
Connterfeiting— coin,  bullion,  etc.,  477. 

punishment  of,  478. 

possession  or  receiving  counterfeit  coin,  479. 

making  or  possessing  dies  or  plates  for,  480. 

trade  marks,  350. 

quicksilver  stamps,  366. 

railroad  ticket,  etc.,  481 
Gontinnanoe— when  and  how  ordered,  1383. 
County  Gonrt— appeals  to,  1466. 

See  Coubt  ;  Appellate  Goubt. 
Ccnmty  Jails— by  whom  kept  and  for  what  used,  1597. 
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OnatJ  JbSI^— Continued. 

rooms  required  in,  (  1598. 

prisoners  to  be  clasBified  in,  1699. 

sheriff  to  reoeive  United  States  prisoners,  1601. 

keeper  of,  answerable  for  keeping  U.  S.  prisoners,  IWk 

prisoners  committed  mast  be  coimned,  1600. 

of  contigaouB  oountj,  when  may  be  used,  1603. 

of  contiguous  county,  when  to  cease  to  bo  used,  1605. 

prisoners  to  be  returned  to  proper  county,  1606. 

prisoners  may  be  lemoyed  in  case  of  fire  or  pestilenoe, 
1607,  1608. 

goard  for,  1610. 

siieriff  to  receive  all  persons  duly  committed,  1611. 

prisoners,  when  not  to  be  received,  ^612. 

ixrisoners  in,  required  to  labor,  1613. 

mles  and  regulations  therefor,  1614. 

See  Jails;  Jaileb;  Eeepeb:  Shebifv. 
Ctounty  Judge— indictment  against,  where  transmitted,  1029. 

See  Magistbatb. 
OODXt— criminal,  contempt  of,  166. 

assault  in  presence  of,  710. 

charge  of,  to  grand  jury,  9C5. 

authority  of,  on  removal  of  action,  1038. 

when  has  not  Jurisdiction,  may  discharge  jury,  1118. 

proceedings  in  such  cases,  1113, 1114. 

to  decide  questions  of  law,  1124, 1126. 

charge  of,  to  jury,  1127. 

may  adjourn  from  thue  to  time  when  jury  is  out,  1142. 

when  may  order  reconsideration  of  verdict,  1160. 

may  arrest  jud^ent  without  motion,  1186. 

when  to  determine  degree  of  crime,  1192. 

may  make  summary  inquiry  for  mitigation,  etc.,  of  pan* 

ishment,  1203. 

charge  of,  to  jury,  on  trial ;  insanity,  1369. 

when  may  order  dismissal  of  action,  1382,  1384. 

police.  No.  2,  of  San  Francisco,  see  Statutes,  p.  760. 

See  Affellatb  Coubt  ;  Cottstx  Goitbt  ;  JuuxioUB' 
CorBT ;  PoLicB  Coubt. 
Ooorti-Xartial-- Authoritv  of,  preserved,  11. 
Creditora— attempting  to  defraud,  154. 
Gredita— for  good  behavior  of  prisoners,  allowed,  1690, 1591* 

how  forfeited,  1591.  

See  GoiciiUTATioN  of  Sentence,  Statuts. 
Grime  Against  Nature— assault  with  intent  to  commit*  220» 

punishment  of,  286. 

penetration  sufficient  to  complete,  287. 
Grimes— defined,  15. 

how  divided,  16. 

must  be  unity  of  act  and  intent,  20. 
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Qtimen— -Continued, 

who  are  capable  of  committmg,  $  26. 

compounding,  153. 

eonapiracy  to  commit,  182. 

attempts  to  commit,  663,  664,  665. 

no  one  punishable  for,  except  on  conviction,  681. 

how  ptroBecuted,  682. 

restraint  allowed  of  person  charged  with,  688. 

lawful  resistance  to  conunission  of,  692,  693.  694. 

prevention  of,  697. 

jurisdiction  of,  committed  in  the  state,  777. 

jurisdiction  of,  commenced  out  of,  and  completed  in  the 

state,  77». 
lurisdiction  of,  committed  partly  in  two  counties,  781. 

Jurisdiction  of,  committed  on  boilndary  line,  etc.,  782* 
urisdiction  of,  committed  on  a  vessel,  783. 
ury  to  find  degree  of,  1157. 

certain,  may  be  compromised,  1377. 
See  Eelont;  MiansKXANOB. 
Ctiminal  Action—defined,  683. 

how  prosecuted,  684. 

party  prosecuted,  how  known,  685. 

rights  of  defendant  in,  686. 

no  person  to  be  a  witness  against  himself,  688. 

limitation  of,  799,  800,  801,  802. 

removal  of,  before  trial,  1033. 

application  for  removal  of,  1034. 

application  for  removal,  when  granted,  1035. 

rules  of  evidence  in,  1102. 

who  may  be  witnesses  in,  1820,  1321,  1822,  1828. 

dismissal  of,  1382. 
See  Tbial. 
Crops— injuries  to  standing,  604. 
Cruelty  to  Animals— see  Statutes,  p.  717. 

to  children,  see  Statutes,  p.  726. 
Cubic  Air>H9ee  Statutes,  p.  726. 
Damages— civil  remedy  for,  9. 
Dams— injuring  or  destroying,  607. 
Dead— see  Statutes;  DiSDrrBiorr;  p.  748. 
Dead  Body— unlawful  mutilation  or  removal  of,  290* 

unlawful  removal  of,  for  dissection,  291. 

who  are  charged  with  burving,  292. 

punishment  for  omitting  to  bury,  293. 

who  is  entitled  to  custody  of,  294. 

arresting  or  attaching,  295. 
Deadly  Weapons— exhibiting  in  a  rude  manner,  417. 

having  in  possession  with  intent  to  assault,  467* 

may  be  taken  from  persoaarrested,  846. 
Bee  AsBiui/r. 
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Beathr— of  party  injnred  in  murder,  $  194. 

wazrant  of  ezecation  on  judgiment  of,  1217. 

duties  of  judges  on  passing  sentence  of,  1218. 

dutv  of  governor  on  receiving  copy  of  judgment  of,  1219« 

sentence,  when  suspended,  1220. 

sentence  in  force  but  not  executed,  1227. 

punishment  of,  how  inflicted,  1228. 

punishment,  when  to  take  phice  and  who  present  at,  1229. 

from  explosion,  868. 

from  collision,  869. 

firom  mischievous  animal,  899. 

dvil,  of  convict,  674. 

judgment  of,  suspended  only  by  order  of  Supreme  Court 
or  jud^  thereof,  1243. 

when  convict  insane,  sections  1221  to  1224. 

when  convict  "enciente,"  1225,  1226. 
Death  Warrant— on  judgment  of  death,  1217. 

return  u]^n,  after  execution,  1230. 
Debt— certain,  illegally  contracted,  not  invalid,  567. 

evidence  of,  subject  of  embezzlement,  610. 
Debtor— fraudnlently  concealing  his  property,  164. 
Deoeiving^wiiness,  138. 
Defects— in  indictments,  960. 

in  form  of  writ  of  habeas  corpus,  1495. 
Defendant— fraudulently  concealing  his  properly,  155. 

party  prosecuted  Imown  as,  685. 

rights  of,  in  criminal  action,  686. 

not  to  be  unnecessarily  restrained  before  conviction,  688. 

not  to  be  witness  against  himself,  688. 
On  Impeachment— service  on,  on  impeachment  trial,  740, 741. 

proceedings  against,  on  failure  to  appear,  742. 

may,  after  appearance,  answer  or  demur,  743. 

if  demurrer  overruled,  must  answer,  744. 
Os  Xbialb  fob  Bemoval  raoH  Office— service  on,  760. 

failing  to  appear,  proceedings  against,  761. 

may  demur  or  deny  the  accusation,  762. 

form  of  objection,  763. 

manner  of  denial,  764. 

if  objections  overruled,  must  answer,  765. 

proceedlDgs,  if  pleads  guilty,  refuses  to  answer,  or  de* 
nies,  766. 
Xy  GBDQMAI4  AcnoNB— on  arrest,  must  be  taken  before  wbai 
magistrate,  821,  822,  824. 

admission  to  bail,  822,  829,  862. 

must  be  taken  before  magistrate  immediately,  826. 

where  is  taken  before  another  ma^trate,  826. 

must  be  iuformed  of  charge  and  ms  rights,  858. 

must  be  allowed  time  to  procure  counsel,  859. 

examination  of,  when  to  proceed,  860. 
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Miandant— Continued. 

whffli  to  be  coxzunitted  for  examinatioii  or  diachanBed  on 
baU,  $862. 

depositioxi  mnst  be  read  to,  863. 

vitnesses  must  be  examined  in  presence  of,  866. 

may  produce  iritneBses,  866. 

when  and  how  discharged,  871. 

when  and  how  committed,  872. 

when  idiotment  is  found  and  he  not  in  ouatody^  ^iS. 

name  of,  in  indictment,  953. 

must  be  arraigned,  where,  976. 

preeence  at  arraignment  977. 

must  be  allowed  time  to  answer,  990. 

may  show  all  facts  tending  to  defense,  1020. 

refusing  to  plead,  1024. 

presence  of,  when  necessary  on  trial,  1043. 

entitled  to  two  days  to  prepare  for  trial,  1049. 

when  there  are  seyeral,  in^  cannot  sever  in  challeng- 
ing, 1056. 

must  be  informed  of  his  right  to  challenge,  1066. 

presumption  of  innocence  of,  1096. 

xeasonaole  doubt  as  to  guilt  of,  1096, 1097. 

disohaiging  one  of  several,  before  verdict,  for  witness, 
1099,  1100. 

discharged,  when  action  does  not  constitute  ofibnse,  1117. 

on  bail,  appears  for  trial,  may  be  committed,  1129. 

presence  of,  on  rendering  verdict,  1148. 

verdict  as  to  some,  and  another  trial  to  others,  1160. 

when  to  be  discharged  or  not,  on  verdict  of  acquittal,  1165. 

when  to  be  held  or  discharged,  1188. 

presence  of,  at  judgment,  1193. 

now  brought  before  court  for  Judgment,  1194,  1195. 

arrest  of,  1199. 

arraignment  for  judgment,  1200. 

may  idiow  cause  why  judgment  not  pronounced,  1201* 

in  what  cases  may  appeal,  1237. 

presence  of ,  not  necessary  on  appeal,  1255. 

when  to  be  discharged  on  reversal  of  judgment,  1262. 

Borrender  of,  by  bail,  1300. 

by  whom  arrested  for  purpose  of  surrender,  1301. 

as  witness,  1328. 

right  of,  to  conditional  examination  of  witnesses,  1836, 
1337. 

ri^t  of,  to  examination  of  witnesses  on  commission, 
1849,  1350. 

must  be  discharged,  if  action  discharged,  1384. 
.    when  may  be  searched  in  presence  of  magi8trate»-1542. 

insanily  of,  1367-73. 
JMaitioiia— of  terms  employed  in  the  code»  7. 
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Deilaitloni— Contirmecl. 

crime  ftnd  offense,  $16. 

felony  and  misdemeaiior,  17. 
Defraud— intent  to,  8, 
DegiM  of  Crime— reaaoniUe  doabt  m  to,  1097* 

Jury  to  find,  1167. 

court  to  determine,  upon  plea  of  guilty,  1193. 

of  murder,  189. 

of  burglary,  460. 
Semiirrer— to  ardoles  of  impeachment,  748. 

if  toimpeaohment,  overruled,  must  answer  7i(U 

to  accusation  against  of&oers,  762,  768. 

pleading  on  part  of  defendant,  1002. 

to  indictment,  when  put  in,  1008. 

grounds  of,  1004. 

now  put  in,  and  its  fonn,  1006. 

when  heard,  1006.  , 

Judgment  on,  1007.  | 

wh^  allowed,  bar  to  another  prosecution,  1008. 

resubmission  of  esse  to  grand  Jury  after,  1008* 

when  defendant  discharged  on,  1009. 

if  disaUowed,  1011. 

when  grouncU  of,  must  or  may  be  taken,  1012. 
Denial— of  accusation,  762. 

form  of,  763. 

manner  of,  764. 
Depose— embraces  every  mode  of  written  statement,  7. 
Deposit— officer  receiving,  in  insolvent  bank,  662.  rfiepealad*] 

instead  of  bail,  when  and  how  made,  1296.  Uwd. 

how  to  be  appUed,  1297. 

when  forfeited,  how  disposed  of,  1306. 
Depositum— when  deemed  complete,  124. 

of  informers  of  threatened  offense,  702. 

of  complainant,  811. 

such  must  contain  what,  812. 

must  be  read  to  defendant  on  ezaminatu>n«  36A. 

in  cases  of  homicide,  869.  I 

by  whom  and  how  kept,  870.  «» 

to  be  returned  to  court,  883,  941. 

of  witnesses,  on  conditional  examination^  1348* 

such  to  be  transmitted  to  rlerk,  1344. 

when  may  be  read  in  evidence,  1346  1362.     ** 

of  imprisoned  witoess,  1346. 

of  charges  against  corporations,  1394. 

defectively  entitled,  1401. 

for  search  warrant,  to  contain  what,  1527* 

such  to  be  returned  to  countv  couri  1641. 

See  Examination  on  Gomkission,  1849-$2a 
Desertion— see  Abaiomnicent;  Seajotin. 
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Detainer— unlawful,  (418. 

Dies— making  or  possessing,  for  counterfeiting,  480. 

Bireetor-H>f  corporations,  defined,  672. 

See  COBFOBATIONS. 

JMaeharee— one  of  seyend  defendants,  for  vitnees,  1099,  1100 

eSect  of  such,  1101. 

of  Juiy  in  certain  cases,  1118,  1139,  1140, 1141, 1148. 

of  defendant,  862,  871, 1164, 1188, 1262, 1884, 1487, 1488. 

of  fugitives  from,  justice,  1555. 
MidMW   public  exposure  of  pcvsona  afflicted  with  oontigioiia, 

894. 
IMitanehisement— of  legislator,  86. 

for  embezzlement  or  falsifying  accounts,  424^  614. 

fighting  duel,  228. 
IMft{filiae— wearing  of,  185. 
Disinterment  of  fiodiea— see  SrATuim,  p.  748. 
DiimiiMwl— of  charge  by  grand  jury,  effect  of,  942. 

of  an  appeal,  1248,  1249. 

of  action,  when  may  occur,  1382. 

of  action  in  misdemeanor,  bar  to  another  proseontUm* 
1887. 
DIaorderly  House— keeping,  816. 
DiMpersal— of  unlawful  assembly,  409,  410. 
Diiposal— of  property  stolen  or  embezzled,  sec.  1407  to  1418. 

of  fines  and  forfeitures,  1307,  1670. 

of  issues  on  calendar,  1048. 
Diftriet  Attomey-Hlisclosing  fact  of  indictment  found,  168. 

must  bring  action  on  undertaking,  712. 

proceedings  for  removal  of,  771. 

must  open  cause,  1093. 

if  fails  to  attend  court,  it  may  appoint,  1130* 

duty  of,  on  an  inquisition,  1222. 

dismissal  of  action  on  api^cation  of,  1885. 

duty  of,  when  fugitive  from  justice  arrested,  1564i 
Disturbance— of  reli^ous  meetingB,  802. 

of  lawful  meetmgs,  59. 

of  certain  public  meetings,  403. 

of  legislature,  82.  i 

of  court,  710.  I 

of  the  peace,  415.  i 

Docket— of  Justice  and  police  court,  how  lasgt,  1428.  ' 

Doenments— See  Wbttten  Insibttmxmt. 
Doga— when  considered  as  property,  491. 

Doubt— as  to  guilt  of  defendant,  1096. 

as  to  degree  of  crime,  1097. 
Druggist— see  Apothsgabt. 
Dmga— administering  stupefying,  with  evil  intent,  222. 

apothecary  omitting  to  or  wrongfully  labeling,  380. 
PsN.  Code.— ^. 
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Drvgi — Coniinued, 

adulterating,  6  882. 
Dnmkeiineis-— Bee  Ijitozigatzon. 
DqaI— defined,  225. 

punishment  for  fighting,  with  &tal  result,  228t 

punishment  for  nJihUng,  or  challenge,  227* 

persons  fighting  disfranchised,  228. 

posting  for  not  fighting,  229. 

au^  of  officers  to  prevent,  230. 

leaving  State  to  evade  laws  against,  231. 

witnesses  to,  232,  780. 

in  certain  cases,  jurisdiction  of  indictment  fior,  779* 
Bnreift— when  a  defense  for  crime  committed,  26. 
Sditort— liability  of,  for  Ubel,  253. 
Sel  Siver— act  to  regulate  fisheries  in,  continued  In  fbnoe^ 

subdivision  12,  23. 
Slaetioii— violation  of  laws  of,  by  officers,  41. 

false  registration,  42. 

refusal  to  be  sworn  bv  or  to  answer  judges  of,  43* 

illegal  voting  at,  45,  i6. 

procuring  illegal  votes  at,  47. 

misconduct  by  inspectors  of,  49. 

changing  or  altering  ballots  or  returns  hy  offioen  at,  48L 

foiling  or  altering  tetums,  50. 

adding  to  or  subtracting  from  votes  sivea  ai»  6L 

aooessories  to  violations  of  laws  of,  62. 

intimidating  and  corrupting  electors,  53. 

unlawfully  furnishing  monev  for,  54. 

oflbra  to  procure  offices  for  electors,  6S* 

communicating  such  offer,  5d. 

betting  on,  60. 

violating  any  provision,  61. 

iidcet  not  conforming  to  laws,  62. 
SUetbm— extortion  from  candidate,  see  Statutes,  Ev?Ul 

assessment  for  nomination,  see  Statutes,  p.  729l 
Elective  Franchise-Berimes  against,  section  41  to  6i« 
Sleetors— preventing,  from  attending  meetings,  58. 

intimidating  and  corrupting,  53. 

offering  to  procure  offices  for,  55. 
Smbankments— injuring  or  destroying,  607. 
SsibMslement-of  accounts  by  publio  offioec»  424. 

defined,  508. 

when  officer  guilfy  of,  504. 

when  carrier  guilty  of,  505. 

when  trustee,  banker,  etc.,  guilty  of,  508. 

when  bailee,  tenant,  or  lodger  guilty  of,  507» 

when  clerk,  agent,  or  servant  guilly  of,  5(l6b 

distinct  act  of  taldng  not  necessary,  509, 

evidence  of  debt  subject  of,  610. 
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Smbenlement — Continued. 

claim  of  titie  ground  for  defense,  $  511. 

intent  to  restore  property  no  defense,  612. 

actual  restoration  ground  for  mitigation  of  pnnlahnieii^ 
613. 

pimishment  of ,  614. 

jurisdiction  of  indictment  for,  in  certain  oase,  788. 

jdeading  in  an  indictment  for,  967. 

allegation  of  how  sustained,  1181. 
Smbraoery— punishment  of,  92, 95. 
Smigntion— refusal  to  sell  tickets  to  pasflengen.  fee  Stulaiaiy 

p.  745. 
Smr— in  indictment,  does  not  inyalidate,  960. 

in  pleading,  1404. 
SNApe— of  prisoner  from  State  Prison,  106. 

attempt  to,  106. 

from  other  than  a  State  Prison,  107. 

officers  suffering  couYicts  to,  108. 

assisting  prisoner  to,  109, 

oarrymg  into  prison  implements  for  aicUng,  IIQL 

costs  on  trial  for.  111. 

recapture  of  person  arrested,  having  made,  86i» 

doors  and  windows  may  be  broken,  when,  86S* 

jurisdiction  of  indictment  for,  787. 
SfidenM— offenng  £EJse,  182. 
sparing  false,  184. 
itrpyin^,  135. 

what  receivable  before  grand  jury,  919. 

grand  jury  not  bound  to  hear  certain,  920. 

degree  of,  to  warrant  indictment,  921. 

what  may  be  introduced  to  sustain  nleaof  not  gafliif  ,  IQM. 

roles  of,  on  trial  of  challenge,  1082. 

rules  of,  in  criminal  actions.  1102. 

on  trial  for  treason,  1103. 

0&  trial  for  conspiracy,  1104. 

on  trial  for  bigamy,  1106. 

on  trial  for  forgery,  1107. 

on  trial  for  abortion  and  seduction,  1106. 

on  trial  for  selling,  etc.,  lottery  tickets,  1109. 

of  flalse  pretenses,  1110. 

if,  shows  higher  offense,  proceedings  thereon,  1112.  [Be> 

pealed.! 
when  dosed  on  ether  side,  court  may  advise  acquittal, 

1118. 
depositions  of  witnesses,  when  admitted  as,  1845. 
BKiiEiTXOira  OF— judicial  evidence,  0. 0.P.,  18^  Appendix. 

Eroof,  id.  1824. 
iw  of  evidence,  id.  1825. 
degree  of  certainty  required,  id.  1826. 
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original  eyidenoe,  id.  &  1829. 
leoondary  evidence,  id.  1880, 
direct  evidence,  id.  1831. 
indirect  evidence,  id.  1832. 
indirect  evidence  clafisified,  id.  19S7. 
primary  evidence,  id.  1883. 
partial  evidence,  id.  1834. 
satisfactory  evidence,  id.  1885. 
indispensable  evidence,  id.  1836. 
oonclusive  evidence,  id.  1837, 
conclusive  evidence,  how  restricted,  id.  1978» 
cumulative  evidence,  id.  1838.  ' 

corroborative  evidence,  id.  1839. 
inference  defined,  id.  1958. 
presumption  defined,  id.  1959. 
DiOBEB  OF  Fboof— what  required  to  establiah  ftot.  O,  O.  Pi» 

1826.    Appendix.  J 

kinds  of  evidence,  id.  1827.  I 

degrees  of  evidence,  id.  1828.  ' 

one  witness,  when  sufficient  to  proof  a  fact,  id.  ISiL 
OsRXBAi*  Pbinoiples— direct  evidence,  what  Bafficifint  to 

j>rove  a  fact,  0.  0.  P.,  1844.    Appendix, 
testmiony  confined  to  personal  knowledge,  id.  1845. 
testimony  to  be  in  presence  of  persons  a^^ted,  id.  1846b 
witness  presumed  to  speak  the  truth,  id.  1847. 
presumption,  how  repelled,  id.  1847,  2051,  2052. 
one  person  not  affected  by  acts  of  another,  id.  184B. 
declarations  of  predecessors  in  title  as,  id.  1849. 
declarations  which  are  part  of  transaction,  id.  1850. 
evidence  relating  to  third  i>erBon,  when,  id.  1861. 
declaration  of  decedent,  evidence  of  pedigree,  id.  1852. 
declarations  of  decedent,  evidence  against  successor,  id. 

1853. 
part  of  transaction  proved,  the  whole  admissible,  id.  1854. 
oontents  of  writing,  how  proved,  id.  1855. 
agreement  in  writiu^,  deemed  the  whole,  id.  1856. 
construction  of  writmg,  relates  to  place,  id.  1857. 
construction  of  statutes  and  instruments,  rule  of,  id.  1858. 
intention  of  Legislature  or  parties  to  be  pursued,  id,  1859. 
circumstances  to  be  considered,  id.  1860. 
terms  to  be  consti-ued  by  general  acceptation,  id.  1861. 
written,  to  control  printed  words,  in  blank  form,  id.  1862. 
persons  skilled  to  decipher  characters,  id.  1863. 
of  two  constructions,  which  to  be  preferred,  id.  1864. 
written  instrument  construed  as  understood  by  partiopy 

id.  1865. 
construction  to  be  in  favor  of  natural  riffht,  id.  1868. 
mAtezisl  allegations  only,  need  be  proyed,  id.  1867. 
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Svldenoe — Oontirmed, 

evidence  to  be  relevant  to  qnestionsin  dispute,  id.  $  1868. 
evidence  on  collateral  questions  in  discretion  of  oonrt^ 

id.  1868. 
afitonative  allegations  only  to  be  proved,  id.  1869. 
facts  which  may  be  proved  on  trial,  id.  1870. 
judicial  notice,  of  what  facts  court  will  take,  id.  187& 
persons  who  cannot  testify,  id.  1880. 
Eon>s  Ain>  Deqbees  of  Evidence— knowledge  of  court,  £Mii 
within,  C.  G.  P.,  1875.    Appendix, 
acknowledged  writings  as  evidence,  id.  1951. 
entry  in  court  minutes,  id.  1376, 1429. 
'  of  material  objects  presented  to  the  senses,  id.  19^ 

when  an  inference  arises,  id.  1060. 
,  presumption,  when  may  be  controverted,  id.  1961. 

'l  specificationof  conclusive  jpresumptions,  id.  1962. 

\  specification  of  controvertible  presumptions,  id.  1963. 

what  evidence  indispensable,  id.  1967. 
perjury  and  treason,  evidence  required  to  prove,  id.  1968. 
Sx&snJTB  OF  Fbauds— will,  to  be  writmg,  0.  0.  P.,  1969.  Apw 
revocation  of  will,  what  required  to  prove,  id.  1970. 
transfer  of  real  property,  evidence  rec^uired,  id.  ,1971-72* 
agreement  not  in  writing,  when  invahd,  id.  1973. 
representation  as  to  credit  of  third  party,  id.  1974. 
Fboduotiom  of  Evidence— by  whom  to  be  produced,  0*  0» 
P.,  1981.     Appendix, 
writing  altered,  who  to  explain,  id.  1982. 
warrants  to  commit  witnesses,  id.  1994. 
when  witness  prisoner,  id.  1995. 
manner  of  production— testimony,  how  taken,  id*  2002. 
testimony  of  witness  in  State,  id.  2021. 
testimony  of  witness  out  of  State,  id.  2024. 
how  to  procure  testimony  on  commission,  id.  2086. 
discharge  of  witness,  id.  2070. 

See  Affidavit;  Depositions;  Examinaxion  OF 
Witnesses. 
means  of  production— see  St7bf(ena;  Witnesses. 
EniBCT  OF  Evidence— jury  to  judge  of,  0.  G.  P.,  2061.  Ap. 
conclusive  evidence,  jury  not  to  judge  effect  of,  id*  2061. 
to  be  instructed  by  court  as  to,  id.  2061. 

MlBGELLANEOUS  PHOVISIONS  AS  TO  EviDENClfr— ftCCOUntS,  whon 

not  admissible,  G.  G.  P.,  454.    Appendix. 
an  offer  equivalent  to  payment,  id.  2074. 
whoever  pays  is  entitled  to  a  receipt,  id.  2075. 
objections  to  tender,  at  what  time  to  be  taken,  id.  2076* 
roles  of  construing  description  of  land,  id.  2077. 
offer  of  compromise  not  an  admission  of  debt,  id.  2078. 
confession  of  adultery,  effe  ct  of  in  divorce,  id.  2079. 
proceedings  to  perpetuate  testimony— see  Tsonacoinr* 
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SvideaDe— Contimted. 

■dmixiiBtration  of  oaihs  and  affirmations— see  OlXB. 

questions  of  fact  to  be  decided  by  junr,  id.  A  2101. 

Tfhat  questions  to  be  decided  by  oonri,  id.  21Q2. 

questions  of  fact  to  be  decided  liyooort  or  referee^  id.  2101 
lsiBiliLatio& — 
Or  Ohabob— Tfhen  to  proceed,  860. 

when  completed,  861. 

postponement  of,  862. 

oommitmitment  for,  863. 

depositions  of  complainant  andwitneases  to  be  md  oil 
864. 

defendant  entitled  to  prodnoe  witnesses,  888. 

who  may  be  present  at,  868. 

testimony,  how  taken  and  anthentlcated,  869. 
Of  WiTMBSSBS  Coia>inoNALLT— defendant's  right  to*  1886t 

in  what  cases  order  may  be  applied  for,  1886. 

application  for,  how  made,  1837. 

application  for,  to  whom  made,  1338. 

oraer  for,  when  granted  and  what  to  ocmtain,  1880. 

mnst  proceed,  when,  1340. 

when  must  not  proceed,  1341. 

depositions  of  Witness  to  be  transmitted,  1844. 
Oh  Oomhission— of  witnesses  residing  out  of  the  8faie»  1M0. 

order  for,  when  and  by  whom  may  be  applied  for»  I860. 

commission  defined,  1351. 

application  for  such  order,  how  made,  1362. 

application,  to  whom  made,  1363. 

order  for,  when  granted,  1354. 

interrogatories,  how  settled  and  allowed,  1865. 
Bee  OoioassiOK,  1357-1361. 
BlwH*****"  of  Witnesses— oral  examination  defined*  C  0.  P.t 
2005.    Appendix. 

order  of  proof,  how  regulated,  id.  2042. 

when  wiliiess  may  be  excluded,  id.  2043. 

court  may  control  mode  of  interrogation,  id.  2044. 

direct  and  cross-examination  defined,  id.  2445. 

leading  question  defined,  id.  2046. 

witness  may  refresh  memory  by  notes,  when,  id.  2047. 

oross-exammation,  as  to  what,  id.  2048. 

purty  producing  not  allowed  to  lead  witness,  id.  2049. 

witness,  when  and  how  examined,  id.  2050. 

how  impeached,  general  reputation,  id.  2061. 

impeachmentof  witness,  inconsistentstatements,  id.  20S2. 

erioence  of  good  character,  when  allowed,  id.  2053. 

writing  shown  to  witness  subject  to  inspection,  id.  2064. 
bee  WiTNBSSES. 
iTiiHiners.  State  Board— member  of.  violating  laws  relAtiiig 
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Szeoptioiui— to  challeDge,  and  denial  of,  $  1077. 

not  taken  on  trial,  but  which  may  be  taken  by  both,  1173. 

not  taken  on  trial,  but  which  m^  be  taken  by  deft.,  1178. 

such,  when  and  how  settled,  1174. 

need  not  be  taken  to  written  chafges,  1176. 
See  Bill  of  Exceftions. 
Sseontion—procuring,  of  innocent  t)er8on8,  128. 
Of  Judgment— authority  for,  1213. 

of  fine,  1214. 

of  fine  and  imprisonment,  1215. 

of  death,  1217. 

suspension  of  capital,  1220. 

Bui^ended  on  appeal  by  order  of  Supiema  Ooort  or 
Judge  only,  1243. 

if  insane,  not  executed,  1224. 

if  "enciente,"  proceedings,  section  1225-26. 

certificate  of  appeal  stays  execution,  when  filed,  1248* 

duty  of  sheriff  under,  1244. 

to  restore  defendant,  1245. 

of  death  sentence,  how  completed,  1228. 

of  death  sentence,  where  to  xake  place,  eto.,  1229. 
Ezeoutive  Power  of  the  State— all  oflbnses  againsl,  emiinei> 

ated  from  section  65  to  77. 
Ezemptioii— issuing  false  certificates  of,  649. 

not  a  ground  of  challenge  to  juror,  1075. 
Exoneration  of  Bail— see  Bail. 
Experts— as  witnesses  on  trial  for  forgery,  1107. 
Explosion— death  from,  868. 
Expenses— of  insane  defendant  committed  to  aBylum*  who 

pays,  1373. 

of  arresting  fugitiyes  from  Justice,  1557. 
Exposure— of  persons  afEbcted  with  contagious  disease,  894. 

See  Imdegent  Exposubb. 
Extortion— by  executive  or  ministerial  officers,  70. 

defined,  618. 

what  threats  may  constitute,  519. 

punishment  of,  520'  521. 

obtaining  signature  by  extortionate  means,  522. 

sending  threatening  letters  with  intent  to  commit.  628. 

attempts  to  commit  ^  verbal  threats,  524. 

from  candidate,  see  Statutes,  p.  729. 
Fact— see  issues  of,  1014,  1042. 
False  CSertifiocate— by  public  officer,  167. 
False  Claims— presenting  to  public  offioer  for  payinsnti  72* 
False  Imj^isonment— defined,  286. 

punishment  of,  287. 
False  Fersonation— marrying  under,  628. 

in  other  cases,  529. 

receiving  property  under,  580. 
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SUM  PntSDMI-wiobirihofcluld,  A156. 

ooDBpiTacy  to  obtain  properlj  nnaer,  182. 

obtaming  property  under,  632. 

married  persons  Belling  lands  under,  684. 

eyidenoe  of,  1110. 
Adie  BtateiMnt— to  afiElsct  market  price,  895. 
lalie  Weights  and  Keasnres— defined,  552. 

using,  553. 

stampins  on  casks  or  packages.  554. 

in  sales  by  ton  or  ponnd,  555. 
FaliUying— evidence,  from  section  182  to  188. 

records  and  documents,  from  section  113  to  U7« 
7ear— as  an  element  of  robbery,  212. 
FaM,  ExoessiTe— public  officer  receiring,  70. 
Felony— defined,  17. 

panishment  of,  18. 

limitation  of  action  for,  800. 

person  charged  with,  must  be  taken  beforeirhoiiif  BSKL 

persons  jointly  chareed,  1096-1100. 
What  abs  I'bix>nix»— abduction  of  iromen,  266w 

abduction  for  prostitution,  287. 

abduction  of  children,  278. 

abortion,  274. 

adding  to  or  subtracting  votes,  51. 

administering  poison,  216. 

administering  stupefying  drugs,  222. 

aiding  violation  of  election  laws,  52. 

aMering  draft  of  bill  or  resolution,  88. 

altering  enrolled  copy  of  either,  84. 

altering  brands,  857. 

arson,  455. 

asking  or  receiving  bribes  by  officer,  68. 

assaults  to  murder  or  kill,  217. 

assaults  to  rape  and  other  crimes,  220. 

assaults  with  caustic,  etc.,  244. 

assaults  with  deadly  weapons,  245. 

assisting  prisoner  to  escape,  109. 

attempts  to  escape  State  Fnson,  106. 

attempted  fraudulent  recovery  of  insurance,  649. 

attempts  to  commit  crimes,  663,  664. 

attempts  to  commit  crimes  by  poison,  216.. 

attempts  to  commit  crimes  by  deadly  weapbns.  21T* 

W^amy,  283,  284. 

bribes  of  members  of  the  Lorislatare,  57. 

bribe,  giving  or  offering  to,  85. 

bribes,  receiving  by,  86. 

bribes  of  executive  officers,  67. 

bribes,  attempts  with  jurors,  95. 

bribes  of  oommou  council,  supervisors,  etc,  16S. 
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Dribes,  reoeiving  by  Judges,  etc.,  {  93. 

bqzglary,  460. 

burning  insiired  property,  548. 

burning  building  not  subject  of  arson,  600l» 

carrying  into  prison  aids  to  escape,  110. 

changing  ballots  or  retoms,  48. 

child  stealing,  278. 

child  substitution,  157. 

com^unding[  offenses,  153. 

conyict  escaping  State  Prison,  105. 

counterfeiting  coin,  bullion,  etc.,  479. 

crime  against  nature,  286. 

deserting  child,  271. 

destroying  Jails,  606. 

destroying  works  of  art,  etc.,  623. 

destroying  records  by  officers,  113. 

dueling,  2^6,  227. 

embezzlement  defined,  503. 

embezzlement  of  accounts  and  falsifying  Hum,  4SL 

extortion  in  certain  cases,  518. 

failing  to  cancel  warehouse  receipt,  582. 

forgery  generally,  uttering  notes,  etc.,  470. 

forgery  of  public  and  corporate  seal,  472. 

forgery  of  records  and  returns,  471. 

forgery  of  telegrai)hio  messages,  474. 

forgery  of  notes,  bills,  etc.,  and  uttering,  476. 

forgery  of  election  returns,  etc.,  50. 

firauds  in  registering  voters,  42. 

frauds  in  presenting  oills  to  officers  for  paymemiji  72* 

frauds  regarding  birth  of  infant,  156. 

fhbuds  in  organizing  corporations,  558. 

giving  bribes  to  members  of  the  Legislature,  85. 

giving  bribes  to  Judges,  Jurors,  referees,  etc.,  92. 

giving  bribes  to  common  council,  supervisors,  eio«»  166« 

Sand  larceny,  487. 
ving  fraudulent  blank  license  receipts,  432. 
housebreaking,  461. 
illegal  voting,  45,  61. 
incest,  285. 

improper  attempt  to  influence  Jurors,  95. 
issuing  fictitious  bills  of  lading,  577. 
issuing  fictitious  warehouse  receipts,  578. 
issuing  and  circulating  paper  money,  648. 
injuring  dams,  levees,  aqueducts,  etc.,  607. 
injuring  written  instruments,  617. 
imuring  highways,  private  ways,  etc.,  588. 
'  injuring  railroads  and  railroaa  bridges,  587* 

kidnapping,  207. 
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uuroeny,  grand,  $487. 

laioeny  oat  of  State  of  proper^  reoeived  in«  407* 

larceny  records  by  offioera,  113. 

leaying  State  to  fight  duel,  231. 

leaymg  State  to  engage  in  prize  fight»  414. 

making  false  entries  in  records  or  retnnua  471* 

making  fictitions  bills,  476. 

making  counterfeit  dies  or  plates,  480. 

making  false  manifests,  541. 

manslaughter,  192. 

making  or  remoTings]£pal  lights,  610. 

married  person  sellmg  land  by  misrepraMntntiaDt  S8L 

marrying  under  false  personation,  628. 

mayhem,  203. 

misprision  of  treason,  88. 

misconduct  of  jurors,  referees,  etc.,  96. 

mock  auctions,  635. 

murder,  187. 

neglect  of  duty  by  board  of  examiners,  44L 

negilect  to  pay  over  money  by  of&cer,  425. 

oflering  forged  or  false  instrument  for  record,  116. 

offering  false  evidence,  132. 

officer  refusing  to  suniender  books,  etc.,  78. 

officer  suffering  escapes,  108. 

officer  rceivin^  bribes,  93,  83,  84. 

officer  neglectmg  to  j^y  over  money,  426. 

officer  buying  scrip  or  being  interested  in  oonkaotli  7L 

peijury,  118. 

perjury,  subornation  of,  127. 

possessing  counterfieit  bullion,  479. 

possessing  forged  notes,  475. 

preventing  meetinK  of  Ije^slatore,  81. 

preparing  fiBdse  evidence,  134. 

poisoning  foodnpiedicine,  water,  etc.,  847. 

procuring  execution  of  innocent  penon,  128. 

prise  flehting,  412, 414. 

rape,  261. 

resisting  process,  411. 

rescuing  prisoners,  101. 

robbery,  211. 

■eduction,  266. 

ieling  land  twice,  633. 

selling  hypothecated  or  pledged  property,  t58L 

ireason,  37. 

treason,  misprision  of,  38. 

using  gunpowder  in  certain  way,  etc*,  60L 

▼esse!  willfully  destroying,  639,  640. 

Tiolating  sepulture,  290,  291. 
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7elony— Cofitintted. 

Tiolating  election  laws,  $  61. 

Yiolation  of  laws  agauost  dealing  in  scrip,  71. 
Females— procuring,  under  seventeen,  to  perform  in  pnblio^ 

abduction  of,  265. 

abduction  of,  for  purpose  of  prostitution,  267. 

playing  where  liquors  are  sold,  806. 
Fences— tearmg  down  to  pass  through  inclosnre,  8eeSzATima» 

pp.  715, 725. 
Ferry— maintaining  unlawfully,  886. 

Tiolation  of  conditions  of  undertaking  to  keep.  887. 

neglecting  to  pa^r  toll  for  crossing,  8^. 
Sictitioiia  Name— proceedings  when  defendant  indicted  by* 

953,  989. 
Fines— officer  failing  to  pay  over,  collected,  427. 

may  be  added  to  imprisonment,  672. 

duration  of  imprisonment,  until  paid,  1205, 1456. 

judgment  to  pay,  constitutes  a  lien,  1207. 

ludgment  to  pay,  how  executed,  1214, 1215, 1464. 

imposed  on  corporations,  how  collected,  1895. 

din>osition  of,  1457, 1570. 
Fixo— eetting  woods  on,  884. 

obstructing  attempts  to  extinguish,  885. 

prisoners  may  be  removed  in  case  of,  1607. 

larceny  of  goods  saved  from,  in  San  Erandsoo,  500. 

destruction  of  forests  by,  see  Statutes,  p.  718. 

on  departing  from  camp,  see  Staxutbs,  p.  725. 
lixeanns— selling  to  Indians,  898. 

Rre  Department— officers  of,  issuing  false  oertifiGates  of  ex- 
emption, 649. 
Xiib— protecuon  of,  from  section  681  to  687;  act  oontiniied 
in  force,  28. 

trout,  not  to  be  taken  at  certain  seasons,  681 ;  act  codf 
tinned  in  force,  28. 

trout,  not  to  be  taken  esoept  by  book  in  certain  ooan- 
ties,  682. 

trout,  not  to  use  nets,  etc,  638. 

salmon,  not  to  be  taken  at  certsin  season,  634. 

iiUdngor  destroying  by  explosives,  etc.,  685. 

owners  of  dams  to  provide  fish  ladders,  etc,  687* 

permanent  contrivances  for  catching,  686. 

acts  relating  to,  continued  in  force,  subdiiiBiona  8-11^  88^ 

cat  fish,  see  Statutes,  p.  747. 

flshways,  maintenanoe  of,  see  SzATum,  pb  747* 

fishing  by  aliens,  see  Sxaxctb,  p.  748. 
nztnxes— larceny  of,  495. 
Zbod— adulterating,  etc.,  882. 

disposing  of  tainted,  888. 


fbroe    whirt  degree  of,  maj  be  Tieedin  makiiig  axrest,  §  8tti 
Fordbto  Entry  and  Detainer— ponishment  of,  419, 
Foreign  Oonmti— importing,  l78. 
Voreign  Law— acts  puniahable  nnder,  656. 
Foreman  of  Grand  jury— appointment  of,  902. 

oath  of,  903. 

may  admimster  oath  to  witneeees,  918. 
Forefta  of  State,  Ete.— firing,  act  of  1872,  p.  718. 

FeKftitnr^—  

Or  PsopsBTT— oonviction  of  crime  does  not  work,  677. 
Or  Bail  on  Deposit— in  what  caaea  and  how  ordered,  IM 

when  and  bow  discharged,  1305. 

to  be  enforced  by  action,  1306. 

how  disposed  of,  1307,  1570. 
FarfSiitare  or  Oi&oe— for  acting  without  qnaliiying^  &k 

by  members  of  the  Legislatore,  88. 

for  oonyiction  of  crimes,  98. 

for  inhnmanity  to  prisoners,  147. 

for  violation  of  duties,  661.    . 

for  askipi^  or  receivii:^  bribes,  68. 

for  reoeivmg  rewards  for  depatation,  7i» 
Ftegwy— of  election  retoms,  60. 

ollbring  forged  instromeniB  for  reooid«  US. 

of  trade  marks,  850. 

of  State  reyenne  stamps,  437. 

of  wills,  conveyances,  notes,  bonds,  etc,  470. 

of  records,  470. 

of  publio  and  corporate  seals,  472. 

poniflhment  of,  473. 

of  tele^phio  messages,  474, 

possessmg  or  receiving  forged  notes,'  etc.,  475. 

pleading  in  an  indictment  for,  in  certain  caaeiw  96S» 

exidence  of  experts  on  trial  for.  1107. 
Form-K>f  warrantor  arrest,  814, 1427. 

of  oommitment,  863,  872,  873,  877. 

of  bench  warrant,  935,  981,  1197. 

of  indictment,  951. 

of  undertaking  on  bail,  1278,  1306. 

of  subpoena.  1327. 

of  summons  against  corporations,  1891, 

of  coroner's  warrant,  6118. 

of  search  warrant,  1529. 
Fraud— management  corporation,  from  section  667  ioS79L 

in  concealing  property,  154,  155. 

as  to  birth  of  child,  156. 

in  special  partnership,  358. 

to  affect  market  price,  395. 

in  subscriptions  of  stock  of  corporations,  657. 

in  procunug  organization  of  corporations,  etc.,  568b 
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in  keeping  aooonnts  of  corporstion8» )  063. 

in  fitting  ont  yeBsels,  641. 

destroying  yesselBy  539. 

regaimng  wrecked  property,  544. 

destroying  insured  properly,  648. 

in  presenting  proois  oi  properly,  549. 

in  packing  exnimeons  sabsumces  with  good8»  SSI* 
Fraudulent  Ckmoealment— of  property  by  debtor,  164. 

of  property  by  defendant,  155. 
Fraudulent  Oonyeyances— penalty  for  being  a  party  to,  631. 
Fraudulent  InBolveuoies— oy  corporations,  etc.,  m>m  seotioa 

557  to  572. 
Fraudulent  Documents— issuing,  etc,  677,  688. 
Freehold— maUcious  iigury  to,  o02. 
Freights  and  Fares— overchiurges  by  railroad  officer,  525» 
Fng&ives  from  Justice— rewards  for  apprehension  of,  1647« 

from  another  State,  when  to  be  deuyered  up,  1648. 

magistrate  to  issue  warrant,  1549. 

arrest  and  commitment  of,  1550,  1551. 

admission  of,  to  bail,  1552. 

district  attorney  to  be  notified  of  arrest  of,  1663. 

duty  of  district  attorney  in  regard  to,  1664. 

wh^  must  be  discharged,  1555. 

proceedings  against,  to  be  transmitted,  1568. 

from  this  State,  1557. 

expense  incurred  in  arresting,  1557. 

no  fee  or  reward  for  arresting,  1558. 
Funding  Acts— continued  in  force,  subdiyision  3,  23. 
Gambling  or  Gaming— prohibited ;  penalfyfor,  330. 

permitting,  in  house  owned  or  rented,  831. 

winning  by  fraudulent  means,  332. 

witness  to,  neglecting  or  refusing  to  attend  trial*  838» 

priyilege  of  witness  to,  834. 

duties  of  officers  in  regard  to,  835. 

enticing  to  yisit  place  of,  318. 
Game— yiolatmg  laws  lor  preseryation  of,  626-681. 

haying  in  possession  during  time  of  prohib'dkilUiig,  629> 
Gas— stealing,  498. 

Gas  Pipes— injuring  or  obstructing,  624. 
Gender— words  in  masculine  include  feminine,  7. 
Gift  Enterprise— see  Lotteet. 
Glanders— «ale  or  exposure  of  animals  haying,  400,  401« 

animals  haying,  400. 
Gold  ]>U8t— laroeny  of,  see  Statotbb,  p.  716. 
Good  Behavior— see  GoNyicxs. 
Governor- may  order  out  troops  to  aid  in  executing  prooess,  726. 

may  in  certain  cases  declare  coimty  in  insuriection,  782* 

may  reyoke  such  proclamation,  733. 
Fes.  Code.— 67. 
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dntieB  of  in  regard  to  deatii  senienoe,  (6 1218, 1219. 

xnay  grant  commutations,  reprteves,  and  pardon,  1417. 

power  of,  in  convictiona  of  treason,  lllfiC 

to  communicate  toLegisla're  pardons,  etc.,  granted,  141& 
Onad  Juror— acting  after  SiaUeoge  has  been  allowed  164. 

disclosing  fact  of  indictment  haying  been  found,  168. 

disdoeing  what  transpired  before  ma  grand  jury,  169. 

oath  of,  904. 

BeeCuALLKsmt;  Gsabd  Jubt. 

_  Jury— maypresent  accusation  against  public  officer,  758. 

formation  of,  provided  for,  893. 

who  mar  chaJuenge,  894. 

cause  of  challenge  to  panel,  895. 

cause  of  challenge  to  mdlTidnal  juror,  898. 

challenge,  how  taken  and  tried,  897. 

decision  upon  challenge,  898. 

eS^  of  allowing  chaUenge  to  panel.  899. 

effect  of  allowing  challenge  to  juror,  900. 

objections  to,  can  only  be  taken  by  challenge,  90L 

appointment  of  foreman  of,  902. 

oaui  of  foreman  of,  903. 

oath  of  members  of,  904. 

charge  of  the  court  to,  906. 

retiiiment  and  discharge  of,  906. 

special,  907. 

order  for  special,  908. 

order  for  special,  how  executed,  909. 

special,  how  formed,  910. 

powers  of,  915. 

presentment  by,  defined,  916. 

mdictment  by,  defined,  917. 

foreman  may  administer  oath  to  witness,  918. 

evidence  receivable  before,  919. 

not  bound  to  hear  certain  evidence,  920. 

degree  of  evidence  to  warrant  indictment,  921. 

Jurors  must  declare  their  knowledge  as  to  crimes,  922. 

must  inquire  into  cases  of  persons  imprisoned,  928. 

entitled  to  access  to  public  prisons,  924. 

when  aud  from  whom  may  ask  advice,  926. 

who  may  be  present  at  sessions  of,  925. 

secrets  of,  to  be  kept,  926. 

juror  not  to  be  questioned  for  his  conduct,  927. 

to  examine  books  and  accounts  of  coun^  officers,  928b 

presentment  by,  must  be  by  twelve  members,  831. 

indictment  by,  must  be  by  twelve  members,  940. 

charge  can  be  resubmitted  to,  942. 

to  investigate  charges  against  corporations,  1895. 

jnterpreter  for,  see  Statutes,  p.  715. 
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See  Gbamd  Jubob;  OHALLBNaE. 
I  Grand  Larceny— see  Laboemt. 

i  Graves— see  Beptjltubb. 

Guard— for  jails,  6 16  LO. 
I  Guide  Boards— injuring,  590. 

i  Guilt— reasonable  doubt  as  to,  ground  for  acquittal,  10Q8. 

i  Gunpowder— keeping,  unlawfmlsr,  875. 

r,  using,  in  destroying  and  injuring  buildings,  601« 

Habeas  Corpus,  Writ  of— refusal  to  issue  or  obey,  S6. 

reconnning  persons  discharged  upon,  863. 
I  concealing  persons  entitled  to  benefit  of,  364. 

baU  on,  1286. 

-who  may  prosecute,  1473. 

application  for,  how  made,  1474. 

by  whom  issued  and  to  whom  returnable,  147fi. 

must  be  granted  without  delay,  1476. 

to  contain  what,  1477. 
'  how  served,  1479. 

disobedience  to,  1480. 

return,  what  to  contain,  1480. 

body  must  be  produced,  when,  1481. 

when  hearing  may  proceed  without  the  bodyi  1482* 

hearing  on  return,  1483. 

proceeding  on  hearing,  1484. 

when  court  may  discharge  the  parly,  1485. 

when  to  remand  the  par^,  I486. 

srounds  of  discharge  in  certain  cases,  1487,  1488* 

for  purposes  of  bail,  1489. 

judge  may  take,  1491. 

judge,  when  to  remand,  1492. 

disposition  of  party  pending  prooeedingB  on  return,  1491^ 

detect  in  form  of ,  when  immaterial,  1405. 

imprisonment  after  discharge  on,  1496. 

may  issue  in  Certain  cases,  14971 

service  of,  1502. 

by  whom  issued  and  when  returnable,  1608. 

where  returnable,  1604. 

damages  for  fiulure  to  obey,  1606. 
Health  Laws— violation  of,  877. 

neglecting  to  perform  duides  imder,  378. 
Higher  OfEbnse— than  charged,  proceedings  for,  1112. 
Highways— railroad  crossing,  neglecting  to  sound  beU  er 

whistle,  890. 

racing  on,  396. 

malicious  injury  to,  588. 
Home  ef  the  Inebriate— act  continued  in  force,  23.        ( 
Homieide— excusable,  195. 

justifiable,  196,  197. 

Dare  fear  does  not  justify,  198. 
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Jnstiflable  and  ezciuable,  not  paDi8luible»  ( 190« 

attempts  to  commit,  216. 

aflsanlw  to  commit,  217. 
XimDXB^-deflned,  187. 

degrees  of,  189. 

punishment  of,  190. 

assault  with  intent  to  commit,  217. 

innsdiction  of  indictment  for,  in  certain  caaea,  790L 

limitation  of  action  for,  799. 

when  burden  of  proof  shifts  in  trials  for,  llOSi 
ICABBLAUOHixit— demied,  192. 

Yolantary  and  involuntary,  192. 

punishment  of,  193. 

partr  inj  ured  must  die  within  a  year  and  a  day,  19A« 
Hoori  of  Labor— by  minors,  not  required,  651* 

on  publio  works,  act  of  1872,  p.  715. 
Hone  Bacinff— see  BACiNa. 
Boue—keepmg  disorderly ,  816. 

entidn^  to,  266. 

admission  of  minor  to,  809. 
HouaebrMking— see  BusaLABT. 
House  of  Oorrection,  see  Statutes,  p.  736. 
House  of  111 -Fame    nee  Bawdy  Hotjsx. 
Humboldt  Bay— throwing  sawdust  into,  612. 
Hunting^upon  inclosed  lands  without  permission,  se&Btaft* 
utes,  p.  725. 

injury  to  animal  of  another,  see  Staxdtbs,  p.  726. 
Hoiband  and  Wife— selling  lands  under  false  pretensea,  68A. 

when  are  incompetent  witnesses,  1822. 
Zdioti— incapable  of  oommiting  crime,  26. 
Xgnoranoe  of  Fact— a  defense  for  crime  committed  midBr»  SM» 

See  MxBTAEE. 
Ill- Fam»— keeping  or  residing  in  house  of,  815;  28, 
Zmpaadunent— right  of  ,  preseryed,  10. 

certain  officers  Uable  to,  787. 

articles  of,  how  prepared,  788. 

must  be  tried  by  the  Senate,  788. 

artides  of,  to  wnom  deliTexed,  789. 

time  of  hearing,  7i0. 

service  on  defendant.  741. 

proceeding  on  failure  to  appear,  742. 

defendant  may  answer  or  demur  to,  748. 

if  demurrer  overruled,  must  answer,  744. 

senate  must  be  sworn  on  trial  of,  745. 

two  thirds  necessary  to  conviction,  746. 

Judgment  on  conviction,  how  pronounced,  747,  74& 

nature  of  judgment,  749. 

officer  on  trial  oy,  disquaJifled  until  acquitted,  751. 
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Impeachment — Continued. 

vacancy  thus  oocurring,  how  filled,  ('TSl 

of  Lieutenant  Governor,  752. 

not  a  bar  to  indictment*  753. 
Implements— possession  of  burglarious,  466. 
Impnaonment— second  term  of,  when  commenoeB,  669* 

for  Ufe,  671. 

when  term  of,  commences,  670. 

fine  may  be  added  to,  672. 

dyil  rights  suspended  during,  673. 

civil  death  from,  674. 

preceding  sections  limited,  675. 

convict  protected  during,  676. 

forfeiture  resulting  from,  677. 

term  of,  on  certain  judgment,  when  to  comm6iioe»  1206» 

duration  on,  judgment  to  pay  fine,  1206. 

judgment  of,  how  executea,  1215,  1455. 

duty  of  sheriff  on  receiving  copy  of  judgment  of,  1216. 
See  False  iMPiuBomaENT. 
Improvements,  Public— -injuring,  622. 
Incest— ptunishment  of,  285. 

jurisdiction  of  indictment  for,  785. 
InclcBures— passing  through  and  leaving  oj)en,  pp.  715, 725. 
Indecent— exposure  of  person,  exhibition,  pictures,  advertiae* 
ments,  etc.,  811. 

articles  to  be  seized,  312,  313. 

and  destroyed,  314. 
Indians— selling  liquors  to,  397. 

selling  firearms  and  ammunition  to,  398. 

may  take  fish,  636. 
Indictment— disclosing  the  fact  of  its  having  been  found,  bj 
juror,  etc.,  168. 

conspiracy  to  procure  false  and  malicious,  182. 

crimes  prosecuted  by,  682. 

impeachment  not  to  bar,  753. 

jurisdiction  of,  kidnapping,  abduction,  etc.,  784. 

lurisdiction  of,  for  bigamy  or  incest,  785. 

jurisdiction  of,  for  escaping  from  prison,  787. 

jurisdiction  of,  for  treason,  788. 

jurisdiction  of,  stealing  property  out  of  and  bringing  in 
State,  789. 

jurisdiction  of,  for  murder,  where  party  dies  in  this 
State,  790. 

Jurisdiction  of,  against  accessory,  791. 

former  conviction  or  acquittal,  oar  to,  793,  794. 

when  considered  found,  803. 

what  offenses  must  be  prosecuted  by,  888. 

in  what  court  found,  890. 

defined,  917. 
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degree  of  evioenoe  to  wairaiit,  $  921. 

must  be  found  by  twelve  jurors,  indorsed,  eto.,  940. 

if  not  found,  depositions  to  be  returned  to  couri,  941* 

names  of  witnesses  to  be  nlaced  at  foot  of,  943. 

tffoceedingB  on,  when  defendant  is  not  in  costodyt  MS. 

now  presented  and  filed,  94^ 

is  first  pleading  bv  the  people,  919. 

what  to  contain,  950. 

form  of,  951. 

must  be  direct  and  certain,  952. 

when  found  by  fictitious  name,  953. 

must  charge  what,  954. 

time  of  committing  o£bnse  need  not  be  stated,  95S. 

oonstmotion  of  words  used  in,  957,  958. 

when  sufficient,  959,  960. 

what  need  not  be  stated  in,  961. 

pleading,  to  Ubel,  964. 

pleading,  to  foreery,  966. 

pleading,  to  peijury,  966. 

pleading,  to  larceny  or  embezzlement,  967. 

pleading,  to  indecent  exposure,  967. 

against  seyeral,  970. 

previous  conviction,  how  pleaded,  969.    [Bepealed.] 

principal  and  accessory,  971. 

acoessory  treated  as  pnncipal,  972. 

aooeesory  liable  to,  though  joincipal  has  not  been,  771* 

when  set  aside  on  motion,  v96, 

objections  to,  waived,  unless  motion  made,  996. 

motion  to  set  aside,  when  heard,  997. 

if  motion  to  set  aside,  denied  or  granted,  what  prooeed- 
ings  are  had,  997. 

effect  of  order  for  resubmission,  996. 

when  order  to  set  aside  no  bar  to  further  pEoaeoattoUt  900. 

transmission  of  certain,  1028. 

against  Superior  Judge,  1029,  1080. 

allegation  of  embezzlement  in,  1181. 
Xadonement— on  indictment,  940. 

on  order  for  admission  to  bailf  982. 
Inebriate,  Home  <xf— act  continued  in  force,  28. 
Infimnauon— of  threatened  oflTense,  701. 

of  committed  ofiiense,  must  be  filed,  748. 

what  prosecutions  must  be  by,  889. 

prosecution  by,  682. 

not  barred  by  impeachment,  758. 

for  felony,  wnen  filed,  800. 

for  misdemeanor,  when  filed,  801. 

when  absent  from  state,  802. 

filing  after  examination  and  commitment^  800. 
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oflbises  prosecated  by,  $888. 

aooosatdons  agaiiiBt  county  ofBoen,  890. 

the  first  pleading,  949. 

must  contain,  950. 

form  of,  951. 

most  be  direct  and  certain,  952. 

defendant  charged  by  fictitions  name,  958. 

must  charge  but  one  offense,  954. 

allegation  as  to  time  of  offense,  956. 

construction  of  words  in,  957. 

words  of  statute  not  strictly  pursued,  958. 

when  sufdcient,  959. 

defects  of  form,  960. 

presumptions  of  law  in,  961. 

for  Ubel,  964. 

for  forgery,  when  subject  of,  withheld,  965. 

for  perjury,  966. 

for  larceny,  967. 

obscene  books,  etc.,  968. 

against  several  defendants,  970. 

when  set  aside  on  motion,  995. 

objections  waived,  if  motion  is  not  made,  996. 

proceedings,  on  motion  to  set  aside,  997. 

order  for  resubmission,  998. 

order  to  set  aside  no  bar  to  future  prosecntioo,  999. 

demurrer  to,  1004. 

form  of,  1005. 

pleas  to,  1016. 

form  of  pleas  to,  1017. 

of  guilty,  1018. 

of  not  goilty,  1018. 

against  superior  judge,  1029. 

negations,  how  sustained  in  embezzlementi  1181. 

increase  of  bail  on,  1289. 
Znibirmer— of  threatened  offense,  must  beezam'ed  on  oath,  702. 

of  committed  offense,  must  be  examined  on  oath,  811« 
See  Pbossoutob. 
Znlweper— -refusing  to  receive  guests,  865. 
Innooenee— presumed  until  contrary  is  shown,  1096. 
Inquifition— to  be  held  in  certain  cases,  after  judgment  of 
death,  1221,  1225. 

duty  of  district  attorney  upon  such,  1222. 
Insane  Asylum— commitment  of  insane  prisoner  to,  1870. 

expenses  of  such,  how  paid,  1373. 

keepinflf  liquor  within  one  mile  of,  172. 
Insane  Oonvictt—disposition  of,  1582. 
Insane  Persons— incapable  of  committing  crimee,  26« 

cruel  treatment  of,  361. 
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oumot  be  tried,  sentenced,  or  punished,  $  1867. 

prooeedingB  on  judgment  against,  section  1221  to  122Ai 

governor  to  amwint  a  day  to  execute,  1224. 

expenses  of  mileage,  etc.,  1373. 
ImanitT— acquittal  on  ground  of,  1167. 

of  defendant,  when  claimed,  how  determined,  1S68. 

order  of  trial  of  question  of,  1369. 

charge  of  the  court  in  such  case,  1369. 

Terdictand  proceeding  thereon,  1370. 

if  defendant  committed  to  asylum  on  ground  of,  bail 
exonerated,  1371. 

must  remain  in  asylum  till  sane,  1372. 
ZnnlTeiiDy,  Fraudulent— see  Fbattd  ;   Fbaudulert  Oozmn- 

ANOBS. 

InidlTent  Bank—officer  of,  receiying  deposits  in,  562. 
Zupectors  of  Election— changing  ballots  or  altering  returns,  48. 

unfolding  or  marking  ticKets,  49. 
lostrnments,  written— larceny  of,  492. 

completed  but  not  delivered,  larceny  of,  494. 


Inraranoe— effecting,  with  foreign  comp'y  not  giving  bond,  489. 

presenting  false  proof  in  support  of  churn  on  policy  of, 
649. 
Iiurared  Property— burning  or  destroying,  548. 
Iniurreetion— resisting  process  in  county  declared  in,  411. 

governor  may  declare  county  in,  when,  732. 

may  revoke  suchjproclamction,  when,  733. 
See  Biot;  Uniawfitij  Assembly. 
I&tent— must  be  united  with  act  to  constitute  crime,  20. 

how  manifested,  21. 

how  determined,  where  crime  committed  under  Intoxi- 
cation, 22. 

to  defraud,  8. 
Intorment— unlawful,  297. 
Intorrogatoriefr— on  an  examination  on  commission,  how  aei- 

tled  and  allowed,  1355. 
Intervention  of  Offloeri— in  what  cases,  697. 

persons  assisting,  justified,  698. 
ZntimfdatLon— of  jurors,  95. 

of  electors,  53. 
Intoxication— no  excuse  for  crime,  22. 

acta  of  physidans  under,  346. 

selling  minors  drinks  to  produce;  seeSTAXCnaB,p.716b 

of  engineer  in  charge  of  train,  391. 

of  conductor  or  driver,  391. 

train  dispatcher,  391. 

telegraph  operator,  391. 
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mtoxooation  of  offioers,  see  SxATinES,  p.  $  746. 
Inventory—of  property  taken  on  search  warrant,  1587* 

cop^  of,  to  whom  delivered,  1538. 
Irregnlarity—dismissal  of  appeal  for,  1218. 
Ime  of  Fact— defined,  1041. 

how  tried,  1042. 

of  law  to  be  tried  as  when,  251,  1125. 

in  trial  of  challenge  to  jnror,  1061. 

of  fEtcts  denied  in  challenge,  1078. 

how  tried,  1079-81. 
Jail— destroying  or  injuring,  606. 

guard  for,  1610. 

See  GoxTiiTZ  Jails;  Pbibon. 
JaSler-Hraffering  prisoners  to  escape,  108. 

answerable  for  safe  keeping  of  U.  S.  prisonerg,  1602. 

papers  served  on,  for  prisoner,  1609. 
See  Eeepeb. 
Judges— indictment  or  information  against,  1029. 

See  MAGismATEs;  Offioebs;  Judigiaii. 
Judgment— justice  or  constable  purchasing,  97. 

conviction  by,  in  justice's  court,  jury  being  waivedt  689* 

on  impeachment,  how  pronouno(Bd,  747,  748. 

nature  of  such,  749. 

of  suspension  from  office,  effect  of,  750. 

civil  death  from,  674. 

suspension  of  rights  by,  673. 

fine  may  be  added  to,  672. 

forfeiture  by  law,  677. 

judgment,  when  commenced  to  be  exeooiedf  670* 

of  removal  on  conviction  of  officer,  769. 

how  pleaded,  962. 

on  demurrer,  1007. 

on  special  verdict,  1155 

on  informal  verdict,  1161. 

motion  in  arrest  of,  1185,  1460. 

court  may  cause  an  arrest  of,  without  motion,  1186* 

effect  of  arresting,  1187. 

appointing  time  for,  1191. 

presence  of  defendant  for,  1193. 

arraignment  of  defendant  for,  1100. 

what  cause  may  be  shown  against  pronoimcing,  1201. 

to  be  pronounced,  if  no  cause  shown,  1202. 

to  pay  fine,  duration  of  imprisonment,  1206. 

to  pay  fine,  constitutes  a  lien,  1206. 

entry  of,  1207. 

authority  for  execution  of,  1213. 

for  fine,  how  executed,  1214. 

for  fine  and  imprisonment,  how  executed,  1216* 
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of  imprisonment,  duty  of  Bheriff  on  reoeiying  com  of, 

J1216. 
ofdeath,  warrant  of  execatlon  on,  1217. 
of  death,  duty  of  judge  on  passing,  1218. 
of  death,  du^  of  goyemor  on  receiying  copy  of,  1219. 
of  death,  when  snapended,  1220. 
of  death,  how  executed,  1228. 
of  death,  passed  and  defendant  supposed  insane,  inqniit 

to  be  had,  1221. 
proceedings  on  such  inquisition,  1222-24. 
of  death,  in  force  but  not  executed,  proceedings,  1227. 
onapfteal,  1258. 
ezeondon  stayed  by  certificate  of  Supreme  Gourt  or 

Judge,  1243. 
when  convict  insane,  section  1221  to  1224. 
when  enciente,  sections  1225, 1226. 
on  appeal,  what  may  be  reviewed,  1269. 
may  DO  modified,  affirmed,  or  reversed,  1260. 
of  reversal  on  appeal,  when  discharges  defendant,  1262. 
of  affirmance  on  appeal,  to  be  executed,  1263. 
of  appellate  court,  now  entered  and  remitted,  1264. 
in  justice's  court,  to  be  entered  on  the  minutes,  1458. 
against  prosecutor  to  pay  costs,  1448. 
when  to  be  rendered,  1449. 
JvdffKent  Boll— what  must  be  entesed  on,  1207. 
JuUK  Dealers— buying  from  minors,  501. 
other  sections  apply  to,  502. 
ftiling  to  keep  register,  3S9. 
refusal  to  disclose  facts,  342. 
refusing  inspection  of  books,  343. 
lirlldiction— of  offenses  committed  in  this  state,  777. 

of  offenses  commenced  out  of  but  committed  in  the 

state,  778. 
for  fighting  duel  out  of,  and  party  dies  in  the  State,  779. 
when  inhabitant  leaving  the  state  to  evade  dueling  Iaws, 

780. 
when  offense  is  committed  partly  in  two  counties,  78L 
of  offenses  committed  on  boundary  of  counties,  782. 
of  offenses  committed  on  a  vessel,  788. 
for  kidnapping,  abduction,  etc.,  784. 
for  bigamy  or  mcest,  785. 
of  feloniously  taking  property  from -one  oonnlj  to-«B- 

other,  786. 
for  escaping  from  prison,  787. 
for  treason,  when  overt  act  out  of  state,  788. 
for  steauug  property  out  of  and  bringing  into  Mte»  780L 
for  murder,  m  certain  case,  790. 
of  accessory,  791. 
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where  inrinoipals  are  not  present  at  oommiarion  of  crime, 

jm    ^ 

when  concurrent,  autrefois  conTiot  or  aoqnit,  bar,  798-4. 

for  prize  fighting,  706. 

pleading,  962. 

where  court  has  no,  may  dischaige  Jury,  1118-15. 

of  appellate  court,  when  ceases,  1265. 
Jurors— giving  bribes  to,  92. 

receiying  bribes,  98. 

improper  attempts  to  influence,  96. 

misconduct  of ,  96. 

disqualification  of,  1076. 

must  declare  knowledge  of  case  in  cour^  1120. 

may  be  permitted  to  separate,  1121. 

when  one  becomes  unable  to  act,  1128, 

oath  of,  1437. 

See  Ohaxjjengb  ;  Gsanb  JxreoB. 
Jury— waiver  of,  689. 

disturbance  before,  contempt  of  court,  166. 

trial  by,  preserved  in  certain  cases,  767. 

formation  of,  1046. 

discharge,  when  challenge  allowed,  1066. 

peremptoiv  challenges  of ,  1070. 

nmnber  of  counsel  who  may  argue  to,  1096. 

may  be  discharged,  when  courthas  no  iurisdiotioo«-1118* 

proceedings,  if  so  discharged,  1114,  Ulo. 

proceedings,  if  discharged,  in  other  cases,  1117* 

court  may  advise  to  acquit,  when,  1118. 

when  and  how  to  view  premises,  1119. 

must  be  admonished  aieach  adioumment»  1122. 

to  determine  law  and  fact  in  actions  for  libel,  1126. 

dhai^nc^,  1127,  1489. 

may  decide  in  court,  or  retire,  1128,  1440. 

room  and  accommodation  for,  after  retirement*  118S. 

room  and  accommodation,  when  kept  together,  U86* 

may  take  what  papers  with,  1187. 

mAj  return  to  court  for  information,  1188. 

to  be  discharged,  if  Juror  becomes  unable  to  aoti  1189. 

when  not  to  be  discharged,  1140 

when  discharged,  no  verdict  being  given,  U4L 

court  may  adjourn  in  absence  of,  1142. 

return  or,  1147. 

maimer  of  taking  verdict,  1149, 144L 

Und  of  verdict,  il50-62. 

to  find  decree  of  crime,  1167. 

Tsrdict  of  previous  conviction,  1168. 

may  convict  of  lesser  offense,  1159. 

when  court  may  direct  io  recomdder  vezdiBt*  1160. 
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pQUing,  6 1162. 

ohar^  of,  on  qnestion  of  inaaiiitj,  1S69. 
▼erdict  of,  on  qnesticm  of  innoiiy,  1370. 
fiormation  of,  in  Juatioe's  court,  14S5. 

See  Oballenos  ;  Cobohsb'b  Jubt  ;  Gbahd  Jcte. 

Jvry  Xifti-4idding  names  to,  116. 

Jvftloe— other  offenses  against  pablio,  142-77. 

JutlM's  Ooort—proceedlngB  must  be  oommenoed  bj  oom- 

Idaint,  1426. 
when  warrant  of  arrest  must  issue ;  form  of,  1427. 
minntes,  how  kept,  1428. 
plea,  and  how  not  in,  1429. 
iJMae,  how  tried,  1430. 
obange  of  yenue,  when  granted,  1431. 
groceedings  on  change  of  yenne,  1482. 
postponement  of  the  trial,  1438. 
defendant  to  be  present,  1434. 

JniT  trial,  when  to  be  demanded ;  formattoii  of  Jnzy,  1486i 
ohaUenges,  1436. 
oath  of  Jnrors,  1487. 
trial,  how  oondncted44S8. 
to  decide  questions  of  law,  but  not  to  charge  on  matters 

of  finct,  1439. 
Juiy  may  decide  in  court  or  retire;  oath  of  offioer  on 

retirement,  1440. 
yerdict  of  Jury,  how  deliyered  and  entered,  1441. 
yerdict,  when  seyeral  defendants  are  tried  together,  1442. 
Jury,  when  to  be  discharged  without  a  verdict,  1443. 
if  discharged,  defendant  may  be  tried  again,  1444. 
on  plea  of  ^illjr,  or  conyiction,  1445. 
[udgment  of  fine  may  direct  imprisonment,  1446. 

idant,  when  to  be  discharged  and  prosecutor  pay 

costs,  1447. 
iudgment  against  prosecutor  for  costs,  1443. 
judgment,  when  to  be  rendered,  1449. 
wh^  defendant  may  moye  for  a  new  trial  or  in  aixest  of 

judgment,  1450. 
new  trial,  grounds  of,  1451. 
grounds  of  motion  in  arrest  of  judgment,  1452. 
judgment  to  be  entered  in  the  minutes,  1453. 
judgment  of  acquittal  or  fine  only,  defendant  to  be  dis- 
charged, 1454. 
Judgment  of  imprisonment,  how  executed,  1455. 
judgment  of  imprisonment  till  fine  paid,  how  exeoated* 

1456. 
tines,  disposition  of,  1457. 
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defendant  may  be  admitted  to  baU,  $  1468, 

snbpoenas,  1459. 

entitling  affidavits,  1460. 

appeals,  when  allowed,  1466. 

appeals,  how  taken,  heard,  and  determined,  1467* 

statement  on  appeal,  1468. 

if  new  trial  panted,  in  what  conrt  had,  1469. 

proceedings,  if  appeal  is  dismissed  or  jndgment  aiBnned* 
1470. 
Juitioe  of  the  Peaoe— pnrohasing  judgment,  97. 

8ee  Maqibtbate. 
Jnstiflable  Homidde-Hiee  Hokicidb. 
Keeper  of  JaU— sufifering  prisoners  to  escape,  108. 

refusing  to  receive  prisoners  accused,  142. 

answerable  for  safe  keeping  of  U.  S.  prisonen,  10Q2. 

in  contiguous  county,  to  receive  prisoners,  1604, 
SeeGoTTNTY  Jaiu;  Jaub;  Jaileb. 
Sldnapping— defined,  207. 

punisnment  of,  208. 

jurisdiction  of  indictment  for,  784. 
XiU— attempts  to,  216. 

assault  to,  217. 
Knowingly— defined,  7. 
Labor— hours  of,  for  wards,  etc.,  651. 

hours  of,  on  public  works ;  act  of  1872 ;  aee  Qsjovmu 

prisoners  in  county  jails  mar  be  required  to,  16181. 

rules  and  regulations  therefor,  1614. 
Land— forcible  entry  and  detainer,  418. 

unlawful  re-entry  upon,  419. 

selling  twice,  633. 

married  persons  selling  under  false  pretenses,  SSI* 

indosure,  opening,  G02. 
Land  Marka— injuring,  605. 
Laroeny— of  records,  113,  114. 

assault  with  intent  to  commit  grand*  220. 

defined,  484. 

of  lost  properly,  485. 

degrees  of,  486. 

grand,  defined,  487. 

petit,  defined,  488. 

punishment  of  grand,  489. 

punishment  of  petit,  490. 

of  written  instruments,  492. 

of  passage  tickets,  493. 

of  fixtures,  495. 

committed  out  of  and  projperty  received  in  the  state,  407. 

jurisdiction  of  indictment  for,  in  certain  cases,  786. 

pleading  in  an  indictment  for,  967. 
PSn.  Godb.— 68. 
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01  goods  Bayed  from  fire  in  San  FranoiBOO,  (  600, 

allegations  of»  how  snstained,  1181. 

of  gold  dust,  quicksilyer,  eto„  see  SxATom,  p.  710. 

of  personal  property  flevezed  from  realty,  aee  ScAXomb 
p.  714. 
LftW--conrt  to  decide  qnestions  of,  1124,  1126. 

except  in  libel,  wnen  jury  decides  qnestion  of,  251, 1126, 
Lawfol  Assembly— see  Mi^tings. 
Lawftil  Besistanoe— by  whom  made,  692. 

by  the  party,  when  and  to  what  extent,  698. 

by  others,  when  and  to  what  extent,  694. 
LegUUtore— preventing  meeting  of,  8L 

distorbuice  of,  fa, 

altering  draft  of  bill  of,  8S. 

altering  enrolled  copy  of  bill,  84. 

giving  or  offering  bribes  to  members  of,  8S. 

members  of,  receiving  bribes,  86. 

leftising  to  attend  or  testify  before  committee  ci,  SI* 

forfeiture  of  office  by  member  of,  88. 

duty  of,  on  conviction  for  treason,  1418. 
Leiwr  Oflbnse— jury  may  convict  of.  1168. 
Letters— openinff  or  publishing  sealed,  618. 

sendmg,  wnen  deemed  complete,  660. 

See  THBEATENINa  LSITEBS. 

teTeee   injnring  or  destroying,  607. 
Ubel-^efined,  248. 

punishment  of,  249. 

malice  presumed,  250. 

truth  may  be  given  in  eyidenoe.  251. 

Jury  to  determine  both  law  and  fiut,  261, 112Sb 

pablication  of,  defined,  252. 

report  of  official  proceedings,  privileged,  261^ 

threatening  to  publish,  257. 

liability  of  editor,  publisher,  etc,,  258. 

offer  to  prevent  publication  of,  for  money,  267« 

pleading  in  an  indictment  for,  964. 
Ubnnes— injuring  public,  628. 
Uoense— unlawfulnr  naving  blank  receipts  for,  482. 

delivering,  without  receipt  for  payment,  48L 

auctioneer  selling  without,  486. 

carrying  on  business  without,  484. 

granting  to  aliens,  see  Biatutbb,  p.  750. 
Uen^udgment  to  pay  a  fine  constitutes  a,  1207. 
Uentenant  Ctoyemor— impeachment  of,  752. 

etate  prison  director,  1578. 

when  vacancy  in,  who  to  act  as,  1574. 

pay  of ,  aa  director,  1575. 
Ltfil— Imprisonment  for,  671. 
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Lights,  Signal— masking,  removing,  or  exhibiting  fUa^,}  GIOl 
Limitation— no,  for  action  for  murder,  799. 

of  action  for  all  other  felonies,  800. 

of  action  for  misdemeanor,  801,  802. 
Lienor— keeping,  within  two  miles  of  state  prison,  aqrlnin* 
etc.,  172. 

where  sold,  amusements  prohibited  on  Sunday*  299* 

selling  at  camp-meeting,  2J04, 805. 

employing  women  to  sell,  at  theaters,  eio.,  803. 

employing  women  to  play,  where  sold,  806. 

admterating,  882. 

selling  to  Indian  or  dmnkard,  897. 

selling  to  minors,  see  Statutes,  p.  716. 

sale  of  in  state  capitol,  see  Statutes,  p.  746. 

sale  of  on  election  day,  see  Statutes,  p.  717. 
Lobbying-89. 

LodguiK  Honses— STOce  to  each  lodger,  see  Sxaxdtiq,  p.  99& 
Log  jBoUlnf^punishment  of,  86. 
Logs— def  acmg  marks  on,  866. 
Lost  Property— larceny  of,  485. 
Lottery— defined,  819. 

pnnisbment  for  drawingj  820. 

punishment  for  sellinglickets  for,  821* 

aiding,  822. 

offices,  828. 

advertising  offices  of,  828. 

insnrin^  tickets  of,  824. 

pablishmg  offers  to  insure,  824. 

properly  offered  for  disposal  a^  forfeited,  S2B. 

lettmg  bnildinjs  for  purposes  of,  826. 

evidence  on  trial  for  selling  tid^ts  of,  1109* 
Lmniber— defacing  marks  on,  856. 

ii^tiry  to  saws,  see  Statutes,  p.  72S. 
Lunatics— 600  Insane  Pebsons. 
Xagistrate— defined,  7,  807. 

who  are,  808. 

See  Offioebs,  Judicial. 
Halieo— defined,  7. 

presumed  in  case  of  libel,  250. 
Haliofous  Mischief— in  genend  defined^  (ML 

specified,  from  section  595  to  ^US. 

animals,  poisoning,  596. 

animals,  Killing,  etc.,  697. 

killing  birds  in  cemeteries,  69^ 

killing  sea  lions  and  seals,  599.  i 

burning  buildings,  600. 

snow  sheds,  600. 

using  gunpowder,  601, 

to  freehold,  602. 
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KaUdou  Xiidkief— ConCinuect. 

■tending  crops,  (^60^ 

to  landmarks,  605. 

to  Jails,  606. 

to  bridges,  dams,  leTses,  eto.»  607. 

rafts,  «)8, 

buoys  and  beacons,  609. 

signal  lights,  610. 

to  navigable  streams,  611. 

others  enomerated,  612-25. 
Xalidons  Ixgories— injuries  to  railroad  bzidgei,  587. 

to  pubho  ways,  688. 

to  toll  honses,  etc.,  689. 

to  milestones,  690. 

to  telegraph  lines,  591. 
MalprMtioe— by  intoxicated  physidaii,  846. 

See  Attobnxt. 
KASiUiighter— see  Homicidb. 
Xarket  Price— fraud  to  a£bct,  895. 
Xarki— land,  defacing,  605. 

defacing,  on  wrecked  property,  856. 

defacing,  on  lumber,  logs,  etc.,  856. 

and  brands,  acts  continued  in  force,  28. 
See  Trade  Mabkb;  Bsands. 
■trriage— taking  woman  with  intent  to  compel  her  to  muajt 
265. 

to  one  already  married,  284. 

incestuous,  285. 

contraction  of  solemnization  of  inoestaouB,  850. 

making  false  return  of  record  of,  860. 

contracted  fraudulently,  628. 
Kanied  Women— when  incapable  of  committing  erimeB,  2Mb 

mask,  wearing  of,  185. 
Mayhem— defined,  203. 

punishment  of,  204. 

assault  with  intent  to  commit,  220. 
Hayor— duty  of,  when  breach  of  public  peace  thzeaft6iied«  720. 
Keasnres,  False— see  Weightb. 
Medioines— practice  of,  see  Statutbb,  p.  725. 

poisonoua  substances.  Statutes,  p.  749. 
Meetings,  Lawful— disturbing,  69. 
Meeting  Public— preventing  electors  trom.  atieoding,  68b 

disturbing  certain,  403,  69. 
Meetings,  Seligious— disturbing,  802. 
Meetings,  Unlawful— see  UnlawfttlAsssicblt. 
Menanoe — act  committed  under,  26. 
Milestonee— injuring,  690. 
Militia — see  Tboops. 

Law— failure  to  attend  parade  or  drill,  652,  653* 
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may  be  enforced  ia  case  of  riotB,  $  72S» 
who  may  order  out  for,  728. 
commander  to  obey  order,  729. 
armed  force  to  obey  civil  officer,  7S0. 
condnct  of  troops,  731. 
Xilk— adulteration  of;  402. 

Kinors— selling  drinks  to,  see  Sxatdzu,  p.  718. 
buying  junk  from,  601. 

KiBearriage— see  Asobtion. 

Xisehie  V0U8  Animals— death  from  keeping  or  httyiiig»  898. 

Hisdemeanor— defined,  17. 
punished,  19. 
aiding  in,  659. 

limitation  of  action  for,  801,  802. 

person  charged  with,  must  be  taken  before  whomy  88L   ^ 
What  abb  Misdemeanobs— Aiding  lottery,  822. 
aiding  apprentices  to  run  away,  646. 
aiding  seamen  to  desert  by  harboring,  645. 
aiding  seamen  to  desert  by  enticing,  644. 
accounts  false,  by  consingee,  536. 
acting  in  public  capacity  unauthorized,  65. 
adulteratmg  food,  drugs,  liquors,  etc.,  882. 
administering  extra-judicial  oath,  152i. 
altering  telegrai)h  messages,  620. 
animals,  poisoning,  696. 
arresting  or  attaching  dead  bodies,  295. 
assaults  defined,  240. 

assaults  bv  officer  under  color  of  authority*  140L 
attempts  to  vote,  not  being  qualified,  46. 
attempts  to  extort  by  verbal  threats,  624. 
attorney,  defending  certain  cases,  162. 
attorney,  buying  demands  in  suit.  161. 
attorney,  misconduct  by,  160. 
burratry>  common,  158. 
battery  defined,  242. 
betting  on  elections,  60. 
boats,  mismanagement  by  captain,  etc.9  848. 
boats,  boilers  of,  849. 
bribes,  to  witnesses,  137. 
bribes,  witness  taking'  138. 

bridge  or  ferry,  maintaining  without  license,  886^  887. 
bridge,  toll,  riding,  or  driving  fast  on,  888. 
bridge  or  ferry,  crossing  without  paying  tollflt  888* 
bur^arious  tools,  having,  466. 
bnnal,  unlawful,  297. 
buying  appointment  to  office,  73. 
buying  demands  in  suit,  by  attorney,  161.  . 
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oarriers  and  innkeepers  reftasing  gnestB  and  ptmsogfo, 

6865. 
ehila,  omission  to  furnish  necessaries  to,  2S70. 
Chinese,  bringing  into  state,  174. 
employment  of,  by  corporation,  178, 179. 
compounding  offenses,  153. 
oonnctSyCommnnicatm^with,  171. 
conriots,  importing  foreign,  173. 
criminal  contempts,  166. 
criminal  conspiracy,  182. 

dead  animals,  pattmg  in  streets  and  riTon,  eto.«  87i* 
deadly  weapons,  rudely  exhibiting,  417. 
deadly  weapons,  having,  467. 
defjBMun^  tombs  and  monuments,  296. 
distarbmg  religious  meetings,  302. 
diatorbing  political  meetings,  69. 
disturbing  lawful  assemblies,  408. 
disturbing  the  peace,  415. 
elections,  refusal  by  voter  to  be  sworn,  48. 
elections,  refusal  to  answer  questions  1>y  offloen  ot,  48. 
deotions,  reftual  to  obey  summons  by  officer  of  xegi^ 

tration,  44. 
elections,  attempt  to  vote  not  being  qualifled,  46. 
elections,  procurin£[  illegal  voting,  47. 
elections,  mtimidatme,  corrupting,  etc.,  electcn,  68. 
elections,  inspector  of  unfoldmg  or  marking  ticket,  49. 
elections,  unlawfully  furnishing  money  at,  64. 
elections,  unlawful  offer  toprocure  office  for  elector,  65-6, 
elections,  preventing  publio  meetings  for  purposes,  68. 
elections,  disturbing  such  meetings,  59. 
elections,  betting  on,  60. 
exposure,  indecent,  person,  pictures,  etc.,  811. 
exposure  of  person  having  contagious  disease,  89L 
exposure,  threatening  bv  letter,  660. 
evidence,  destroying,  135. 
females,  exhibitmg  for  hire,  procuring,  806, 807* 
tie,  setting  to  woods,  etc.,  384. 
fire,  obstructing  attempts  to  extinguish,  886. 
forcible  entry  and  detamer,  418. 
forcible  entiy,  returning  to  retake,  419. 
frauds,  by  debtor  concealing  property,  155. 
fhmds,  by  defendant  in  same,  l^o. 
frauds,  in  special  partnerships,  858. 
fhbuds,  in  increasing  weight  of  t>aokage»  88L 
firauds,  to  affect  market  price,  895. 
frauds,  by  personation ,  529.  ^ 

frauds,  in  conve^rancing,  631. 
frauds,  in  obtaining  money,  false  pretense,  582.  j 
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fraodi,  in  wcdgbts  andm 

frands,  in  alamping  corka,  ela.,  SSL 

fraods,  in  stock  aaDecriptions,  tSl. 

fnads,  in  nainn;  nama  in  prospecto*,  I>59. 

flgbtiu^  dae],  postiDK  for  not,  229. 

figlitiiig  for  pnze,  119. 

gnud  Tuiors,  acting  after  challenge  alloirad>  lUi 

grand  jnrora,  disclosing  tiuiBactiani  of,  169. 

gambluig  defined,  eio.,  i>30. 

gambling,  permittiiie  in  honse,  331. 

gambling,  winning  at  b;  f  ruid,  332. 

gambling,  witness  of  tetoaing  attendance,  338. 

gambling,  officer  refusing  to  prosecute  for,  330. 

laws,  Tiolating,  630,  631;  633,  633. 


, dhing  flab,  635. 

poatpMilnK  teli^intpb  mesaages  ont  of  T^nlai  turn,  638. 

gonpowder,  kcepiiui  unlawfull]',  3TG. 

EeaAti  and  quarantine  laws,  Tiolating,  376,  3TT. 

health  and  quaianbiia  laws,  neglecting  dutr  nndcr,  8T8, 

ill.lBme,  house  of,  residing  in  or  keeping,  816. 

impiiBonmmt,  false,  337. 

I laws,  violating,  IBS. 

'"  houses,  eto,  689. 

ilonea  and  guide  board*,  S90. 

graph  linen,  691. 

iding  crops,  601. 

lala,  616. 

ksofart,  632. 

and  water  pipes,  631. 

malpraotioaby  phjaician  team,  8(8, 

engmeer,  391. 

,  baying  of  minora,  601, 

,  covernod  by  law  aa  pawnbtoher,  SQL 

1  buBioesa  pl«:ea  on  Snndaf ,  SOOv 

rderlv  hoase,  316. 

ieofUl-fame,3ie. 

bonae  witbin  cert^n  Umita,  S78. 


listorbine  while  In  session,  {Q. 
ritness  recusing  to  tesCifV  Wove,  S7, 
,348. 

.to publish,  367. 
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wiOkDiit,  380,887. 
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lotteiy,  dzawing,  A  820. 
lottery,  selling  ticketB  for,  821. 
lottery,  keeping  or  advertising  oflloe»  828li 
lottery,  insurinff  ticket,  824. 
lottery,  letting  Doilding  for,  825. 
znilk,  adulteration  of,  402.    ? 

MaUoUms  Mischief  in  general,  594. 

poisoning  animals,  596. 

killing  or  maiming  animals,  597. 

killing  birds  in  cemeteries,  598. 

killing  seals  and  sea  lions,  599. 

malicious  injuries  to  freehold,  602.  * 

ii^uries  to  sta]>dinj3^  crops,  604. 

dafamng  or  removing  landmarlLB,  60S. 

burning  or  injuring  rafts,  608. 

•etting^  vessels  adril't,  608. 

removm^  buoyt  and  beacons,  609. 

obstmctmg  navigation,  611-13. 

mooring  vessels  to  buoy,  614. 

ii^nring  United  States  coast  survey  signals,  oto.t  9UL 

t^ing  down  notices,  616. 

opening  or  publishing  sealed  letters,  618. 

disclosmg  telegraph  message,  619. 

altering  telegraph  messages,  620. 

opening  telegraph  messages,  621. 

injuring  works  of  art,  etc.,  622. 

injuring  gas  or  water  pipes,  624. 

drawing  water  from  closed  water  works,  625.  '^ 

JfnoBLLANEous— using  information  from  telagnq^  inaf* 
sages,  639. 

dandestinely  learning  contents  of  messagOt  640. 

bribing  telegraph  operator,  641. 

illegally  coUectmg  certain  tolls,  642. 

violating  certain  police  regulations,  648. 

enticing  seamen  to  desert,  644. 

harboring  deserting  seamen,  645. 

aiding  apprentices  to  run  away,  646. 

vagrancy,  647.  ] 

issuing  false  certificates  of  exemption,  by  flze  depyrl*         J 
ment,  649.  1 

sending  letters  threatening  to  expose,  650. 
JMsanoe,  tnairUaining,  872. 
Oath,  odTninistenug  extra-judicial,  162. 

oath,  taking  such,  151. 

oath,  refusing  to  take  when  ofibring  to  vote,  43k 
(t^Iosr— omission  of  duty  by,  176. 

of&oex,  neglecting  to  prevent  duel,  230. 
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officer,  refusing  to  inform  or  proseoate  for  gunbling* 
$335. 

officer,  cruel  treatment  of  Itmaticfl^  S(S1. 

officer,  taking;  rewards  for  deputation,  74. 

officer,  exercising  duties  of,  wrongfully,  75. 

officer,  receiving  excessive  fees,  94. 

officer,  purchasing  judgment,  97. 

officer,  refusing  to  arrest  persons  charged  with  crime,  142. 

officer,  neglect  or  violating  duty  by  publioadminist'r,  143. 

officer,  receiving  fees  for  arresting  fugitives  from  jus- 
tice, 144. 

officer,  who  beats  a  person  under  color  of  authority,  149. 

officer,  making  false  certificate,  167. 

officer,  disclosmg  fact  of  indictment  found,  168. 

officer,  disclosing  evidence  before  grand  jiury,  169. 

officer,  solemnizing  illegal  marriage,  859. 

officer,  making  false  return  of  8am«,  360. 

officer,  refusing  to  issue  or  obey  a  writ  of  habeas  oorpui» 
862. 

officer,  reconfinlng  person  discharged,  363. 

officer,  concealing  person  from  such  writ,  864. 

officer,  neglecting  to  disperse  rioters,  410. 

officer,  failure  to  pay  over  fines,  etc.,  427. 

officer,  refusing  inspection  of  books,  440. 

officer,  extortion  in  fees,  621. 

officer,  misconduct  of,  corporation,  561. 

officer,  of  savings  bai^,  overdrawing  account,  561. 

officer,  of  bank,  insolvent,  receiving  deposit,  662. 

officer,  publishing  false  report  of  condition  of  corpora- 
tion, 664. 

officer,  refusing  inspection  of  books  of  corporation,  665* 

officer,  contracting  debt  beyond  assets  of  corporation,  666^ 

officer,  resisting,  69. 

officer,  extortion  by  executive,  70. 

officer,  retaking  goods  from  custody  of,  102. 

officer,  escape  trom,  107. 

officer,  dela:^  in  presenting  arrest  to  magistrate,  146* 

officer,  making  unlawful  arrest,  146. 

officer,  inhumanity  to  prisoners,  147. 

officer,  resisting  public,  148. 

officer,  refusing  to  aid  in  making  arrest,  150. 

officer,  obstructing  in  collecting  revenue,  428* 

officer,  false  representations  to  assessor,  429. 

omissions,  to  furnish  child  necessaries,  270. 

omissions,  to  bury  dead  body,  293. 

omissions,  to  label  drugs,  etc.,  380. 

omissions,  of  duties  by  officer,  176. 

omissions,  of  legal  obligations,  176. 
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Ptamibroker,  actwg  xMhovi  a  Uoense,  SS8. 

pawnbroker,  fuling  to  keep  i^Bgister,  339. 

pawnbroker,  uBury  by,  340. 

pawnbroker,  selliog  prior  to  time  to  redeem,  8iL 

pawnbroker,  reiuamg  to  discloae  particolafs,  itiX 

pawnbroker,  refusing  inspection  to  officer,  848. 

penalty,  when  not,  puniahment  is  fixed,  177. 

piloting,  unlioenoed,  879. 
Saibroads,  neglecting  to  ring  heU,  etc.,  390. 

xailroadB,  engineer  intoxicated,  891. 

railroads,  putting  passenger  cars  in  firont  of  freig|it|  882, 

railroads,  employees  violating  duties,  898. 

racing,  on  highways,  896. 

riot,  defined,  etc.,  40i,  405. 

remaining  after  being  warned,  409. 

neglecting  to  disperse,  410. 

rout,  defined,  etc.,  406. 
8Mng  liquarB  near  state  jprieon,  172. 

leuch  warrants  maliciouslj  procured,  170. 

selling  liquors  to  indians.  397. 

selling  liquors  at  theaters,  303. 

selling  liquors  at  camp  meetings,  304. 

selling  liquors  to  minors,  see  otaxdtbs,  p.  716b 

gelling  tunted  food,  883. 

selling  firearms,  etc.,  to  Indians,  898. 

selling  state  arms,  442. 

Bnnday,  nois^  amusements  on,  299. 

Sunday,  keeping  open  business  on,  800. 

Sunday,  disturbing  religious  meetings  on,  802. 
Taxes,  refusing  to  give  tax  collector  name  of  empUnyee^  434^ 

taxes,  illegally  oelivering  receipts  for  poll,  481. 

taxes,  making  false  statements  concerning,  4dO« 
TIAsgraph  2ies8€Lge»--el\enng,  030. 

telegraph  mesnage,  disclosing,  619. 

telegraph  message,  opening,  621. 

telegraph  iuformation  using,  639. 

telegraph  message,  postponmg  out  of  turn,  688. 

telegraph  message,  clandestinely  learning  oontentB«  6lflL 

telegraph  message,  forging,  474. 
2Vad8  JforAes— counterfeiting,  850. 

trade  marks,  selling  goods  with  counterfeit,  851. 

trade  marks,  defacing  on  wrecked  property,  85S. 

trade  marks,  defacing  on  logs,  etc.,  85o. 

trade  marks,  refilling  casks,  etc.,  bearing,  850. 
VnlMDfvl  assemblyt  407. 
Witness  deceiving,  133. 

witness  before  legislature,  87. 

witness,  preyenting  attendance  of,  186. 
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witness  of  gambling  refusing  attendance,  $  883. 
wrecked  property,  keeping  after  salvage  paid,  64^ 
wrecked  property,  nnlawrolly  keeping,  54i5. 
Xiifortnne— act  committed  by,  26. 
Misnomer— «ee  Fionrious  Names. 
Miaprision  of  Treason— what,  88. 

punishment. of,  88. 
Kittake  of  Faet— disproves  criminal  intent,  26. 

See  Ebbob. 
Xdb-Hrappressi]:^  by  troops,  731. 

See  Biot:  Suppression. 
Moek  Anetions— see  Auctions. 
Hooking  Krds— destruction  of,  see  Statdtes,  p.  718. 
Monte— see  GAUBLiNa,  832. 
Month— meaning  of,  7. 

Monuments— erected  by  U.  S.  coast  survey,  injuries  to,  615. 
Morals,  Good— crimes  a^^ainst,  from  section  299  to  807. 
Motion— to  set  aside  indictment,  995. 

to  set  aside  indictment,  when  heard,  997. 

effect  of  denial  of  such,  997. 

for  new  trial,  when  made,  1182. 

in  arrest  of  judgment,  1185,  1452. 
Murder— see  Homicide. 
Mutilation  of  Doouments— penalty  for,  118. 
Karnes— unauthorized  use  of,  in  i>rospectn8  of  oorporation,  559« 

indictments  found  by  fictitious,  958. 
National  Guard— failure  to  attend  drill,  652. 

same,  by  member,  658. 
Kayigable  Streams— obstructinff,  611. 
Ha^gation — of  harbors,  etc.,  618. 

of  Humboldt  bay,  obstmoting,  612. 
Neglect— defined,  7. 
New  Trial— to  be  ordered  when  verdiot  is  deSoodYe,  1166. 

defined,  1179. 

efiiBct  of,  1180. 

when  may  be  granted,  1181. 

application  for,  when  made,  1182. 

wnere  to  be  had  when  ordered  on  appeal,  1261* 

grounds  for,  in  justice's  oourt,  1451. 
Niffht-Time— defined,  450, 468. 
Noue  Prosequi— abolished,  1386. 
Notee— forgery  of,  470. 

possessing  or  receiving  forged,  475. 

making  or  uttering  fictitious,  476. 
Notloe— of  appeal,  when  b^  publication,  1241. 

of  application  for  bail  in  certain  oase^,  1274. 

of  application  for  pardon,  1421. 

publication  of  such,  1422. 
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HioMow    (liwitii'ovlng  or  remoyii^ 
Vniatnoe— pnblio,  defined,  870. 


before  proper  tima,  f  816L 


unequal  dftmajze,  871. 

maintaining,  872. 

keeping  pest  houses  in  certain  limits,  878. 

putting  dead  animals  in  streets,  riyers,  eto^  874. 
ViimMr— words  in  sin^ar  include  plural,  7. 
Oatb— includes  afEirmation  or  declaration,  7. 

defined,  119. 

of  office,  120. 

irregularity  in  administering,  no  defense  for  pexjnry,  12L 

extra-judicial,  151. 

administering  extra-judicial,  152.    [Bepealed.] 

of  foreman  of  grand  jury,  908* 

of  grand  jurors,  904. 

foreman  of  grand  jury  maj  administer,  to  witneflseB,  918L 

of  triers  of  challenges,  1080. 

of  officer  in  char^  of  jury,  1121, 1128, 144a 

of  jurors  in  justice's  court,  1487. 
Obtoene  Bxposnres— of  persons,  books,  etc,  811-16. 
(MBm— acting  in,  without  qualifying,  65. 

buying  or  selling  appointments  to,  78,  74. 

wrongful  exercise  o^  75. 

how  forfeited,  88,  98, 147. 

oath  of,  120. 

persons  engaged  in  dueling  disqnaJifled  fromholding,  228L 

removal  from,  661. 
Offloert— intoxication  of,  see  Statutbs,  p.  746. 
Offlcen,  Administratiye— «ame  provisions  apply  as  to  ezeon- 
tive  officers,  77. 

being  interested  in  contracts,  baying  scrip,  etc,  712. 
Offlotrs,  Exeentive  and  Xinisteriol— proceedings  to  impeach 
or  remove,  preserved,  10. 

acting  without  having  qualified,  66. 

de  facto,  validity  of  acts,  66. 

bribery  of,  67. 

asking  or  receiving  bribes,  68. 

resistmg,  69. 

extortion  by,  70. 

penally  for  certain,  dealing  in  scrip,  71. 

penalty  for  being  interested  in  cernin  oontraoli^  TL 

presenting  false  claims  to,  72. 

reoeivinff  rewards  for  deputation,  74. 

wrongfully  exercising  functions  of  offloe,  75. 

refusal  to  surrender  books  to  successor,  76. 

how  forfeits  office,  98. 
retaking  goods  firom  custody  of,  102. 
stealing,  mutilating,  etc.,  records,  118. 
xeftising  to  recieve  or  arrest  accused  parties,  143. 
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OfltoerSi  EzeentiYe  and  Mimsterial— Contirauetf. 

receiving  fee  or  reward  for  arresting  fugitives,  $  Xi/L 

delaying  to  take  person  arrested  before  magiilarate,  145. 

making  arrest  without  authority,  146. 

inhumanity^  to  prisoners,  147. 

wilfully  resisting,  148. 

assaults  by,  under  color  of  authority,  149. 

refusing  to  aid  in  making  arrests,  150. 

penalty  for  administering  extra-judicial  oaths,  162. 

bribery  of  certain,  165. 

false  certificate  bjr,  167. 

disclosing  fact  of  indictment  found,  168. 

omission  of  duty  by,  176. 

justifiable  homicide  by,  196. 

duty  of,  to  prevent  duels,  230. 

duty  of,  concerning  gaming,  835. 

refusing  or  neglectmg  to  disperse  unlawful  aasembly,  410, 

refusing  or  neglecting  to  -p&y  over  public  moneys,  4^, 

failing  to  pa^r  over  fines  and  forfeitures,  427. 

obstructing,  in  collecting  revenue,  428. 

removal  o^  for  violation  of  duty,  661. 

Erooeedings  to  remove  civil,  how  prosecuted,  682. 
itervention  of,  to  prevent  crime,  697. 

persons  aiding  in  such  cases  justifiable,  698. 

proceedings  in  overcoming  resistance  to  prooess»  728. 

to  certify  names  of  resisters,  724. 

must  command  rioters  to  disperse,  726. 

must  arrest  rioters  refusing  to  obey,  727. 

may  order  out  military,  728. 

armed  force  to  obey  what,  730. 

suspension  of,  in  cases  of  impeachment,  750. 

when  impeached,  disquaUfied  Until  acquitted^  751* 

proceeding  for  removal  of,  758-772. 

accusation,  768. 

trial  of.  767. 

proceedings  for  removal  of,  before  district  court*  772. 

oath  of,  in  charge  of  lury,  1121,  1128. 
Oi&oers,  Judicial-^nering  bribes  to,  92. 

receiving  bribes,  93. 

receiving  excessive  fees,  94. 
Offleers,  Bemoval  of— by  impeachment,  737-753. 
Bee  iMPEACHiasNT. 

removal  otiierwise  than  by  impeachment,  768-772. 

accusation  bv  grand  jury,  758. 

form  thereof,  759. 

accusation  transmitted  and  copy  served,  760, 

if  defendant  does  not  appear,  761. 

objection  to  accusation,  762. 

form  thereof.  763. 
Pin.  Codb.— 69. 
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(MBiOtn,  Bemoval  of— Confinuetf. 

denial,  $  764. 

objection  OYermled — answer,  765. 

proceedings  on  confession  or  issne,  766. 

trial  and  proceedings  on,  767,  768. 

smnmary  remoyal  of,  772. 
IMBeen  of  State  Prison— board  of  directors,  1573. 

pres.  pro  tern,  of  the  senate,  when  to  act  as  director,  1574 

compensation  of  directors,  1575. 

board  mnst  adopt  rules  and  regulations,  1576. 

board  may  appomt  warden  and  other,  177. 

duty  of  clerks  and  other,  1578. 

monthly  reports  of,  1579. 

must  keep  accounts  and  report  to  governor,  1580 

board  cannot  contract  debts,  1585. 

ftirther  powers  of  the  board,  1598, 1594, 1595. 
Bee  Btatb  PusoN ;  Statutes. 
Oleomargarine— manufacture  and  sale  of,  see  SrATmnoei,  p.  730* 
Ominioii  of  Duty— by  public  officer,  176. 

when  punishable,  662. 
Opium— keeping  or  resorting  to  place  for  smoking,  807. 
<mer— for  recommitment,  1810. 

contents  of  such,  1811. 

for  conditional  examination,  when  may  be  applied  fori 
1836.  

such  application,  how  made,  1337. 

such  application,  to  whom  xoade,  1838. 

such,  when  granted,  contain  what,  1839. 

such,  must  direct  what,  1340. 
Overt  Act—when  necessary,  to  constitnte  conspiracy,  18i. 
Oyitert— gathering  or  injuring,  602. 

planting  ana  injury  to,  see  Btatiiteb,  p.  723. 
Paiiel--grand  jury,  cause  of  challenge  to,  896. 

grand  jury,  efiBact  of  allowing  challenge  to,  899. 

defined,  1057. 

challenge  to,  defined,  1058. 

challenge  to,  upon  what  founded,  1059. 

challenge  to,  wnen  and  how  taken,  1060. 

See  Challenge;  Gbaitd  Jubt;  Jury. 
Paper  Koney— issuing  and  circulating  unlawfully,  648. 
Parade — ^failure  to  attend,  by  officer,  652. 

same,  by  member,  658. 
Pardon— power  of  governor  to  grant,  1417. 

gOTemor  to  communicate  to  legislature  what  granted. 
1419. 

in  case  of  treason,  1418. 

report  of  case  for,  how  and  from  whom  required,  1420. 

notice  to  district  attorney  of  application  for  pardon,  1^« 
public  notice  of  application  for,  1422. 


PABENT— PEBSONATZON.  81^ 

Parent— deserting  child,  $  271. 

omitting  to  provide  necesGdties  for  child,  270. 
Parties  to  Cnmee— classification  of,  30. 
Partnership — fraud  in  special,  858. 
Passage  Tickets— value  of,  in  certain  cases,  493. 

refusal  to  sell  to  emigrants,  see  Stattttes,  p.  745. 
Pawnbrokers— carrying  on  business  without  license,  388. 

failing  to  keep  register,  839. 

ohargmg  unlawful  rate  of  interest,  340. 

selling  before  time  of  redemption  expires,  841. 

selling  without  notice,  811. 

refusing  to  discloseparticulars  of  sale,  842. 

refusing  to  allow  officer  to  inspect  register,  848. 
Peace— publio  crime  against,  403-19. 

security  to  keep,  706. 

police  to  preserve,  at  public  meetings,  720. 

disturbing  by  noises  or  tumult,  415. 

^reatening,  quarreling,  etc.,  415. 
Peace  Officer— refusing  to  arrest  accused  parties,  142. 

warrant  of  arrest  must  be  directed  to  and  6xeoutedl)7,  ^^ 

what  are,  7, 817. 

to,  what  warrants  are  to  be  directed,  818,  819. 

arrest  by,  836. 

dutv  of,  making  arrest,  848,  849. 
Penal  Goae— see  Code. 
Penalty— when  not  prescribed,  177. 

Perjury— witness'  testimony  may  be  read  against  him  on  trial 
for,  14. 

defined,  118. 

irregularity  in  administering  oath  no  defense,  121. 

incompetency  of  witness  no  defense  for,  122. 

when  making  depositions,  etc.,  deemed  complete,  124. 

witness  need  not  know  that  his  evidence  was  material,  123. 

stating  what  one  does  not  know  to  be  tme,  125. 

punishment  of,  126. 

subornation  of,  127. 

securing  execution  of  innocent  persons  by,  128. 

pleading,  in  an  indictment  for,l966. 
Person— defined,  7. 

who  capable  of  crime,  26. 

who  liable  to  punishment,  27. 

instigating  incapables  to  crime,  81. 

crimes  against,  261-365. 

indecent  exposure  of,  SQQ, 

other  injuries  to,  346-67. 

information  against,  703-11. 
Personal  Property— includes  what,  7. 

severed  from  realty,  larceny  of,  see  Statotss,  p.  714. 
Personation,  False— see  False  Pebsonahon  .  , 
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pMt  HdiiMt--e8tabli8liing  and  keeping,  in  certain  limits,  $378. 

Petit  Lareeny— see  Laboent. 

Petit  Treason— abolished,  191. 

Phosphorus— use  of,  on  land,  prohibited  in  certain  counties*  690. 

Physicians— malpractice  by  intoxicated,  316. 

PU^nres — ^indecent,  811  et  seq. 

Piece  CSlnbs— extortion  bv,  see  Statutes,  p.  729. 

Piloto— actinp;  as  such  without  license,  879. 

Pipes— injurmg  ^as  or  water,  624. 

Ple&— in  case  of  impeachment,  where  entered,  748. 

of  guilty,  to  articles  of  impeachment,  proceedings  on,  744. 

of  guil^  of  accusation  of  officer,  proceeding  on,  766. 

when  put  in,  1008. 

diiferent  kinds  of,  1016. 

how  imt  in  and  its  form,  1017. 

of  guilty,  how  put  in  and  when  maj  be  withdrawn,  1018. 

of  not  guilty,  puts  what  in  issue,  1019. 

of  not  guilty,  what  eyidence  may  be  given  under,  1020. 

of  not  guilty,  to  be  entered  on  refusal  to  plead,  l(Ki4. 

of  guilty,  upon,  court  to  determine  degree,  11^, 

of  corporations,  to  indictment,  1896. 

of  guilty,  proceedings  on,  1446. 
PlMding— form  and  rules  of,  948. 

first,  is  by  indictment  or  information,  949. 

of  judgments,  962. 

of  private  statutes,  968. 

in  uidictment  for  libel,  964. 

in  indictment  for  forgery,  965. 

in  indictment  for  perjui^  or  subornation  of,  966. 

in  indictment  for  larceny  or  embeaszlement,  967. 

in  indictment  for  exhibiting,  etc.,  lewd  books,  etc.,  968. 

on  part  of  defendant,  1002. 

eiTor  or  mistake  in,  1404. 

8eeDEBn7BBEB;PosxpoirEiaERT;  Venus  ;  Abbbbtot 
Judgment,  etc. 
Plofwing— in  watercourse,  607. 
Poison— putting,  in  food,  medicine,  or  water,  847. 

attemps  to  kill  by  administering,  216. 

sale  of,  see  Statutes,  p.  749. 
Pdiee — orgauization  and  regulation  of,  719. 

force  to  preserve  peace  at  public  meetings,  haw  ordered. 
720. 
Polioe  Ctonrt— defined,  1461. 

in  San  Francisco,  see  Statutes,  p.  760. 

proceeding  in,  see  Justice's  Coubt. 
Pdioe  Offleers— in  incorporated  towns,  etc.,  duty  of  persons 
in  charge  of,  1417. 

how  organized,  719. 

to  preserve  the  peace,  720. 
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Police  Beipilatumfl — yiolation  of  certaixii  $  64S. 
Pbase  Goznitatiu— refusal  to  join,  150. 
Fostponemeiit — of  cxajuination,  861,  862, 

of  trial,  1052, 1433. 
Fresentmexit--defined,  916. 

must  be  by  twelve  grand  jurors,  931. 

must  be  presented  to  court  and  filed,  982. 

when  bench  warrant  must  issue  on,  933. 

proceedingB  on,  931-37. 
Presuxnption — of  malice,  in  case  of  libel,  250. 

of  law,  need  not  be  stated  in  indictment,  96U 

of  innocence,  1096. 
Frinoipals— who  are,  31. 

and  accessories,  distinction  abrogated,  971* 
Printing— included  in  "  writing,"  7. 

See  SXTFEBINTZMSmiT  of. 

Pxiwm— escape  from,  107. 

assisting  prisoners  to  escape  fix>m,  109, 110. 

jurisdiction  of  indictment  for  escape  from,  786b 

grand  jury  entitled  to  access  to  public,  92i. 
See  State  Pbison. 
Priaomen— rescuing  from  custody,  101. 

escaping  from  state  prison,  105. 

escape  irom  other  than  a  prison,  107. 

officers  permitting,  to  escape,  108. 

assisting,  to  escape,  109, 110. 

inhumanity  to,  147. 

as  witnesses,  1333, 1846. 

to  be  classified,  in  county  jails,  1599. 

bringing  from  state  to  other  prison,  1667. 

disposition  of  insane,  1582. 

committed,  must  actually  be  confined,  1600. 

committed  by  U.  8.  courts,  must  be  received,  1601. 

when  may  be  taken  to  jail  in  contiguous  county,  1608. 

when  to  be  returned  to  proper  county,  1606. 

may  be  removed  in  case  of  fire  or  pestilence,  1607, 1608. 

not  to  be  received  at  county  jails,  on  civil  process,  1612. 

conveyed  to  state  prison,  compensation  for,  1586. 

credits  for  good  behavior,  1590. 
See  Convict. 
Private  Statutes— how  pleaded,  968. 
Priie  Fight— penalty  for  engaging  in,  412. 

persons  present  at,  413. 

leaving  the  state  to  engaee,  414. 
Prooeii— resisting  execution  oi,  in  county  proclaimed  in  ixurar* 
rection,  411. 

power  of  officers  to  overcome  resistance  to  ezeoation 
of,  723. 

offioen  must  certify  names  of  resisten,  72ii 
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when  military  to  be  ordered  to  aid  in  execating,  $  7251. 

aLeriff  not  to  receive  prisoner  on  civil,  1612. 
Prohibited  Acts — for  which  no  punishment  prescribed,  misde- 
meanors, 177. 
Pr^pertjP — ^includes  real  and  personal,  7. 

crimes  against,  447-691. 

fraudulent  concealment  of,  by  debtor,  154. 

firaudulent  concealment  of,  by  defendant,  155. 

refusing  to  give  assessor  list  of,  429. 

larceny  of  lost,  485. 

selling  hypothecated  or  pledged,  by  warehouseman,  SSL 

receipt  for,  taken  on  search  warrant,  1535. 

such,  how  disposed  of,  1536. 

Inventory  of  such  must  be  taken,  1537. 

to  whom  such  inventory  must  be  delivered,  1588. 

when  to  be  restored  to  person  from  whom  taken,  1540. 

receiving,  in  false  character,  530. 

of  state  crimes  against,  424r43. 

conveyed  by  person  imprisoned  for  life,  675. 
Prosecution-— separate  and  distinct,  175. 

is  by  indictment  or  information,  682. 

no  person  subject  to  a  second,  for  same  offense,  687. 

autrefois  convict  and  acquit  bar  to,  in  certain  cases,  79M» 

must  be  had  in  the  name  of  the  people,  684. 

for  murder,  may  be  commenced  at  any  time,  799. 

what  must  be  by  indictment,  888. 

what  must  be  accusation  or  information,  889. 

order  to  set  aside  indictment  no  bar  to  another,  999. 

demurrer  allowed,  bar  to  another,  1008. 

order  of  compromise,  bar  to  another,  1878. 

i^jamiiMM.1  of  action  in  misdemeanor,  bar  to,  1S87. 
Proitltatio&— reduction  for,  266. 

taking  away  of  minor  for,  267. 

admission  of  minor  to  house  of,  809. 

house  for,  816. 

enticing  to  visit,  818. 
Public  Administrator— neglect  or  violation  of  duty  by,  143. 
Publication— for  not  fighting  a  duel.  229. 

libelous,  defined,  252. 

grivileged,  254. 
idecent,  811. 
proceedings  regarding  indecent,  811-16. 
of  offers  to  insure  lottery  tickets,  824. 
of  sealed  letters,  618. 
pleading  in  indictment  for  exhibiting  or  selling  obsoenSb 

968. 
of  notice  of  application  for  pardon,  1422. 
of  the  codes,  4494. 
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Public  Documents— see  Documents. 

Public  Moneys— officer  refusing  to  pay  oyer,  $  425. 

defined,  426. 
Public  OfiEbnse— see  Cbimes. 
Publishers— UabiUty  of,  254. 
Punishment— how  determined,  13. 

discretionary  determines  degree  of  crime,  17. 

who  are  liable  to,  27. 

for  murder,  190. 

grounds  for  mitigation  of,  613,  658. 

summary  inquiry  for  mitigation  or  aggravation  ot,  1204. 

proof  of  facts  in  mitigation  or  aggravation  of,  1205. 

one  act  punished  by  oififerent  provisions,  654. 

under  foreign  law,  655. 

of  contempts,  657. 

none  for  omission  of  duty,  when,  662. 

attempts  to  commit  crimes,  663,  664. 

restrictions  on,  655. 

of  second  ofienses.  666. 

based  on  value,  in  gold  coin,  678. 
Purchasing  by  Officer— scrip,  etc.,  71. 
Quarantine  Law»— violation  of,  876. 
Quickiilver— counterfeiting  stamps,  366. 

selling  debased,  867. 

larceny  of,  see  Statutes,  p.  715. 
Badng— onnighways,  894. 
Bafts— burning  or  mjuring,  608. 
Bape — assault  with  intent  to  commit,  220. 

defined,  261. 

when  physical  ability  must  be  proved,  262. 

penetration  sufficient,  263. 

punishment  of,  264. 
Bailroads— engineer  neglecting  to  sound  whistle  or  bell,  cross- 
ing roads,  etc.,  890. 

intoxication  of  certoin  employees  of,  391. 

placing  passenger  in  front  of  freight  cars,  392. 

violation  of  duties  by  employees  of,  393. 

officer  overcharging,  525. 

extortion  by,  see  Btatutes,  p.  739. 

ui^ust  discrimination  by,  see  Statutes,  p.  739. 

police  regulations,  see  Statutes,  p.  741. 

passes  by,  see  Statutes,  p.  740. 

tariff  of  rates,  see  Statutes,  p  741. 

trespass  upon,  see  Statutes,  p.  742. 

intoxication  of  employees,  see  Statutes,  p.  742* 
Bailroad  Company— see  Cobfobations. 
THlilrciid  Tickets— counterfeiting,  etc.,  482. 

restoring  canceled,  483 ;  see  Statutes. 
See  Passaox  Ticket. 
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BmI  Property— what  term  embraces,  $  7. 
BeoeiTing—Btolen  property,  496,  497. 
B6eeipt--U8iiing  fictitioas  warehouse,  578. 

erroneonB,  issued  in  good  faith,  579. 

duplicate  must  be  marked  *' duplicate,"  580. 

warehouse,  must  be  canceled  on  redeliyerj,  582. 

by  oiBoers,  takingmoney,  etc.  from  persons  arrested,  1411 

for  property  taken  on  search  warrant,  1535. 

false,  for  poll  taxes,  delivering,  431. 

fUse*  for  poll  taxes,  possessing,  432. 
BMOnuiiitme&t— of  defendant,  after  admission  to  bail,  1810. 

contents  of  order  for,  1311. 

pursuant  to  order  for,  defendant  may  be  arrested,  1811 

if  for  failure  to  appear  for  judgment,  1313. 

if  for  other  cause,  1314. 
Baeording— offering  false  or  forged  instruments  for,  115. 

verdict,  1163. 
fiaoord  of  Aetion— what  to  be  entered  in,  1207. 

roll  of,  1207. 
BaeordB— larceny,  mutilation,  etc.,  118,  114. 


forgery  of,  470. 
makini 


ig  false  entry  in,  471. 

adding!  names  to  jury  lists,  116. 

falsifymg  jury  lists,  117. 
Beferee-^ying  bribes  to,  92. 

receiving  bribes,  93. 

improper  attempts  to  influence,  95. 

misconduct  of,  96. 
Bagiitration— fraudulent,  42. 

refusal  to  obey  summons  of  board  of,  44. 
Beligion— crimes  against,  299,  800. 

limitation  to  action,  301. 
Bamittitur — of  case,  from  appellate  court,  1264. 
Bemoyal  firom  Office — of  civil  officers. 

of  district  attorney,  771. 

by  summary  procc^iiigs  before  district  court,  772. 

for  violation  of  duties,  661. 

for  inhumanity  to  prisoners,  147. 
Bemoval  of  Action— before  trial,  when  may  be  had,  1088. 

application  for,  1034. 

application  for,  when  granted,  1035. 

order  for,  1036. 

proceedings  on,  when  defendant  in  custody,  1087. 

authority  of  court  to  which  it  is  removed,  1038. 
Baports— false,  of  corporation,  564. 
Bapriaves — ^power  of  governor  to  grant,  1417, 1418. 

governor  must  communicate  to  legislatiu^,  granted*  1419> 
Baaena— from  custody,  lOl. 

retaking  after,  854. 
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may  break  doors  to  retake.  6  855. 
Besistance— willful,  to  officers,  148. 

to  execution  of  proceBS,  411. 

to  federal  laws,  731. 

marshal  to  act,  how,  731. 

See  Lawful  Besibtanob. 
Bestraint— what  degree  of,  allowed  before  oonyiotiont  688. 

what  degree  of,  allowed  of  party  arrested,  835. 
Besubmission — of  case,  after  indictment  set  aside,  997-99. 

when  demurrer  allowed,  1008-10. 
Bevenue— obstructing  officer  in  collecting,  424. 

offenses  by  officers,  relating  to,  424. 

collector  of,  refusing  to  allow  inspection  of  books,  440. 

board  of  examiners  neglecting  certain  duties  concerning, 
441. 
Bewards— for  deputation,  officers  taking,  74. 

for  apprehension  of  fugitives,  1547,  1558. 

for  conviction  of  robbers,  see  Statutes,  p.  728. 
Biot— defined,  404. 

punishment  of,  405. 

justifiable  homicide  committed  in  repressing,  197. 

remaining  at,  after  warning  to  disperse,  409. 

magistrate  refusing  to  disperse,  410. 

officer  to  certify  names  of  resistors,  724. 

magistrate  must  command,  to  disperse,  726. 

who  may  order  out  troops,  728. 

armed  force  to  suppress,  must  obev  whom,  730. 

conduct  of  troops  to  suppress,  731. 

power  of  officer  to  suppress,  723. 
Boad-— see  Hjghway. 

Bobbers— reward  for  conviction  of,  see  Statutes,  p.  728. 
Bobbery— defined,  211. 

wnat  fear  may  be  an  element  in,  212. 

punishment  of,  213. 

assault  with  intent  to  commit,  220. 

jurisdiction  of  indictment  for,  in  certain  cases,  786. 
Boll— judgment,  what  to  contain,  1207. 
Bout— denned,  406. 

punishment  of,  408. 

See  Unlawful  Assehblt. 
Safety— crimes  against  public,  868-99. 
Sailor  Boarding  Houses— violating  code  provisions  concern- 
ing, 643. 
Salmon— protection  of,  634.  *' 

destroying,  etc.,  635. 
Saloons — employment  of  females  in,  806. 

permitting  minors  to  gamble  in,  336. 
Salvage— detaining  wrecked  property  after,  paid,  64i. 
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Saws— of  lumber  mannfactnrers,  injury  to»  seeSTATinES,  p.  72S. 
Savixin  Bank— officer  of,  oyerdrawing  his  account,  $  108. 
BchooiB— compulflory  attendance  at,  see  Statutes,  p.  721. 
8ea  lioiiB,  BeaU—killing,  mthin  certain  limits,  699.  [BepealU] 
Seals— defined,  7. 

forgery  of  pnblio  and  corporate,  472. 

Seamen— enticing  to  desert,  64^ 
harboring  deserting,  645. 

Saaroh  Warrant— mallcionsly  procnring,  170. 
defined,  1528. 

upon  what  grounds,  may  issue,  1524. 
upon  what  grounds,  not  to  issue,  1526. 
complainant  must  be  examined  on  oath,  1626. 
deposition,  what  to  contain,  1527. 
whentoiflsue,  1528. 
form  of,  1529. 
l^whom  senred,  1530,  1581. 
When  may  be  senred  at  night,  1533. 
ifitbin  wnat  time  must  be  executed,  1584. 
officer  must  give  receipt  for  property  taken,  1535. 
such  property,  how  disposed  of,  1536. 
return  of,  1637. 

if  grounds  of,  are  controyerted,  1539. 
to  be  returned  by  magistrate  to  county  court,  1541. 

OfEbnse— how  punished,  after  former  conyiction,  666. 
how  pxmished,  after  conyiction  of  attempt  to  commit 
felony,  667. 

Saeozity— to  Keep  the  Peace,  when  required,  706. 

efibct  of  givinpf,  or  refusing  to  giye,  707. 

person  committed  for  not  giving,  how  discharged,  708. 

must  be  filed  in  clerk's  office,  709. 

when  required,  for  assault  in  presence  of  court,  710. 

when  broken,  711. 

breach  of,  how  prosecuted,  712. 

evidence  of  breach  of,  718. 

when  not  to  be  reqmred,  714. 
Fob  Appeasaitce  op  wrrNEssES— 

when  taken  and  required,  878,  879. 

infants  and  married  women  may  be  required  to  giye,  880. 

on  refusing  to  give,  witness  to  bo  committed,  881. 

witness,  when  unable  to  give,  what,  882. 
Badnetion— of  women,  for  prostitution,  266. 

evidence  on  trial  for,  1108. 

of  women  under  eighteen,  see  Statutes,  p.  716. 
Senate— to  try  impeachments,  738. 

on  impeachments,  must  be  sworn,  745. 

two  thirds  of,  necessary  to  convict,  on  impeachment,  746. 
Sentence— for  life.  671,  672. 
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Sentence— (7onfinu6&. 

does  not  render  incompetent  as  witness,  or  to  oon^eT 
property,  $675. 

defendant  mnst  be  present  for,  1193. 

to  be  brought  before  conrt  for,  1194. 

if  he  ift  on  bail  and  does  not  appear  for,  1195. 

may  forfeit  bail  and  issne  bench  warrant,  1195. 

arraignment  for  sentence,  1200. 

what  mav  be  shown  against,  1201. 

extent  of  pUDishment,  how  considered,  1208. 

suspended  only  by  order  supreme  court  or  judge,  12^* 
Sepulture,  Etc.— violatmg,  290-9t5.    See  Statutes. 
Sendee— of  articles  of  impeachment  on  defendant,  740. 

such,  how  made,  7ll. 

of  warrant  of  anest,  in  another  county,  820. 

of  bench  warrant,  936,  983,  1198. 

of  notice  of  appeal,  1241. 

of  notice  of  appli(»tion  for  bail,  1274. 

of  subpoena,  1328. 

of  summons  against  corporations,  1392. 

of  writ  of  habeas  corpus,  1478. 

of  coroner's  warrant,  1519. 

of  search  warrant,  1530-82. 
Setting  Aside  Indiotment— when  on  motion,  995. 

objections,  when  waited,  996. 

when  heard,  997. 

effect  of  resubmission,  998. 
Sheriif— suffering  convicts  to  escape,  108. 

refusing  to  receive  or  arrest  parties  accused  of  crime,  143 

duty  of,  on  receiving  copy  of  judgment  of  imraison- 
ment,  1216. 

warrant  for  execution  of  death  sentence  to  be  delivered 
to,  1217. 

duty  of,  at  execution  of  death  sentence,  1229. 

duly  of^  after  execution  of  death  sentence,  1230. 

to  receive  prisoners  committed  by  U.  8.  courts,  1601. 

answerable  for  safe  keeping  of  such,  1602. 

papers  served  on,  for  prisoner,  1609. 

to  receive  all  persons  duly  committed,  1611. 

when  not  to  receive  prisoners,  1612. 

how  compensated  for  transporting  prisoners  to  state 
prison,  1586. 
Signals— removing,  erected  by  U.  S.  coast  survey,  615. 
Signal  Lights— masiving,  removing,  or  exhibiting  false^  610. 
SignaturcH-defined,  7. 

obtaining,  by  extortionate  means,  622. 
Sodomy— see  Cbdib  AaArasr  Natosb. 
Songs— indecent,  311. 
State— defined,  7. 
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State  Prison— escape  from,  $  105. 

ftiismpt  to  escape  from,  106. 

QDla^iil  oommnnication  with  oonTicfin»  171* 

keeoing  liquor  within  two  miles  of,  172. 

XT.  B.  prisoners  to  be  received  at,  1581. 

disposition  of  insane  prisoners,  1582. 

fund  of,  1588. 

fond,  of,  how  disbnrsed,  1584. 

transporting  prisoners  to,  coinpensatedt  how.  1586. 

contracts  for  provisions,  etc.,  1587. 

legnlation  and  government  of ,  see  Statutes,  pp.  761-759. 
BeeOFncEBSorSTATBiPBisoN;  Gohvigt. 

Polsom  branch,  change  of  name,  p.  751 

directors,  terms  of  omce,  and  meetings,  p.  751. 

directors,  duties  of,  p,  761. 

clerks  and  accounts,  p.  753. 

oontracts  for  provisions  and  clothing,  p.  753. 

purchase  of  lands,  p.  754 

appointments  to  omce  in,  p.  754 

removals  and  vacancies,  p.  754. 

compensation  of  officers,  pp.  754,  755. 

oompensation  of  employees,  p.  759. 
*        money  received  or  expended,  p.  755. 

employment  of  convicts,  pp.  755,  756. 

prisoners,  treatment  of,  p.  756. 

insane  convicts,  p.  757. 

oredita  for  good  behavior,  p.  758. 

prisoners  sentenced  by  U.  ».,  p.  768. 

labor  not  let  out  by  contract,  p.  758. 

gas  and  water,  how  supplied,  p.  759. 

contracts,  no  interest  m  officers  by,  p.  769. 

reports  of,  p.  759. 

bonds,  of  omcers,  p.  759. 

buildings,  injury  to  or  destruction  of,  p.  759. 

pardons,  report  of  recommendation,  p.  759. 
8t8tlXtes~*printea  in  extenso  in  appendix:— ^ 

adultery,  cohabitation  in,  p.  7l4. 

aliens,  licenses  to,  p.  750. 

animals,  cruelty  to,  p.  717. 

artesian  wells,  waste  of  water  from,  p.  720. 

buoys  and  beacons,  protection  of,  p.  721. 

butter,  fraud  in  sale  of,  p.  761. 

capitol,  sale  of  liquor  a^  p.  746. 

cheese,  fraud  in  sale  of,  p.  761. 

ohildren,  educational  rights  of,  p.  721. 
cruelty  to,  p.  781. 
admission  to  saloons,  p.  732. 
destitute  wandering  or  mendicaaty  pp.  TSSy  T88. 

cohabitation  in  adultery,  p*.  714. 
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convicts,  costs  of  trial  of,  p.  745. 

corporation,  misrepresentation  of  officers  of,  p.  731* 

tax  on  transfer  of  stock,  p.  738. 
ooorts,  police  No.  2  in  San  Francisco,  p.  760. 
cmelty  to  animals,  p.  717. 

to  children,  p.  726. 
eobio  air,  p.  726. 
dead,  disinterment  of,  p.  743. 
disinterm^it  of  dead  bodies,  p.  743. 
deetion,  extortion  from  candidate,  p.  729. 

assessment  for  nomination,  p.  730. 
emigration,  refusal  to  sell  tickets,  p.  745. 
extortion,  from  candidates,  p.  729. 
fences,  tearing  down  to  pass  through  enokxniroBy  pp. 

715,726. 
flze,  destruction  of  forests  by,  p.  713. 

on  departing  firom  camp,  p.  725. 
fish,  catfish,  p.  747. 

maintenance  of  fish  ways,  p.  747. 

fishing  by  aliens,  p.  748. 
farests,  destniction  by  fire,  p.  713. 

intoxication  of  officers,  p.  746. 

enclosures  leaving  open,  pp.  715,  725. 
gold  dust,  larceny  of,  p.  715. 
grand  jury,  interpreters  for,  p.  715. 
house  of  correction,  p.  736. 
honting,  upon  enclosed  lands,  p.  725. 

injury  to  animals  of  anotiier,  p.  725. 
larceny,  of  personal  property  severed  from  realty,  p.  714* 

ox  gold  dust,  qmcksilver,  etc.,  p.  736. 
licenses,  granted  to  aliens,  x).  750. 
liquors,  sale  of  on  election  day,  p.  717. 

sale  of  at  state  capitol,  p.  746, 
lodging  houses,  space  to  eacii  lodger,  p.  726, 
lumber,  iifjury  to  saws,  p.  725. 
medicine,  practice  of,  p.  735. 
mockingbirds,  destraction  of,  p. 713. 
officers,  intoxication  of,  p.  746. 
oleomar^;arine,  manufacture  of,  p.  730. 
caters,  mjury  to  beds  of,  p.  723. 
passengers,  refusal  to  sell  tickets  to,  p.  745. 
personal jproperty,  severed  from  realty,  larceny  o^  p.  714. 
piece  cluDs,  extortion  by,  p.  729. 
quicksilver,  larceny  of,  p.  716. 
railroads,  extortion  by,  p.  739 

unjust  discrimination  by,  p.  739. 

police  regulations,  p.  741. 

nasses  by,  p.  740. 
PBf^-OoPE.— 70. 
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trial  of  rates,  p.  741. 

trespass  upon,  p.  742. 

Intoxication  of  employees,  p.  742. 
rewards,  for  conTiction  ot  roboters,  p.  728. 
robbers,  rewards  for  conviction  of,  p.  7281 
MWB  of  inmber  monnfactnrers,  injury  to,  p.  726. 
■ohools,  compiilsory  attendance  at,  p.  725. 
fteteprison,  regulation  and  government  of,  pp.  751, 750i 

Sx>l8om  branch,  change  of  name,  p.  751. 

directors,  terms  of  office  and  meetings,  p.  751*. 

directors,  duties  of,  pp.  752,  753. 

clerks  and  accounts,  p.  753. 

contracts  for  provisions  and  clothing,  p,  758. 

purchase  of  lands,  p.  754. 

appointments  to  omcein,  p.  754. 

removals  and  vacancies,  p.  754. 

compensation  of  officers,  pp.  754,  755 

compensation  of  employees,  p.  759. 

money  received  or  expended,  p.  755. 

employment  of  convicts,  pp.  755,  756. 

prisoners,  treatment  of,  p.  756. 

insane  convicts,  p.  757. 

credits  for  good  behavior,  p.  768. 

prisoners  sentenced  by  U.  B.,  p.  758. 

labor  not  let  out  by  contract,  p.  758. 

gas  and  water,  how  supplied,  p.  759. 

contracts,  no  interest  in  by  officers  of,  p.  769. 

reports  of,  p.  759. 

b(mda  of  officers,  p.  759. 

buildings,  injury  to  or  destruction  of,  p.  759. 

pardons,  report  of  recommendation,  p.  759. 
steamship,  refusal  of  company  to  sell  tid^ets,  p.  746. 
stock  tax,  on  transfer  of,  p.  7&. 
Sunday  bakers'  act,  p.  746. 
syrup,  sale  of  adulterated,  p.  731. 
wages,  retaining  portion  of  aue  laborer,  p.  715. 
warehouse  receipts,  p.  736. 
water,  waste  of  from  artesian  wells,  p.  728. 
Stay  of  Proceedings— pendingexamination  on  commission,1851 

when  doubt  arises  as  to  sanity  of  defendant,  1868. 
Steamboats— mismanagement  of,  348. 

boilers,  etc.,  849. 
Steamshiys— refusal  of  companies  to  sell  tickets  to  emignati. 

see  Statutes,  p.  745. 
Stoek— tax,  etc.,  on  transfer  of,  see  Statdtbs^.  738. 
Stookraisers— protection  of,  continued  acts,  23. 
•tdlen  Properfy--purohaae,  or  receiving  of,  496. 
diq^Mal  of,  1407-11. 


SUBOBNATION — TESXATE^^ED  OFFENSE.  831 

8ul)omatioxi  of  Perjury— see  Pebjubt. 
SubpoBna— when  must  issne,  $$  864»  1459. 

defined,  and  who  may  issue,  1326, 1564. 

expense  of  witness  out  of  the  county,  1829, 1330 

form  of,  1327. 

disobedience  to,  1331. 
Suicide— aiding  or  encouraging,  400. 
Sumxnons— against  corporations,  1390. 

form  of,  1391. 

service  of,  1392. 
Sunday— certain  amusements  prohibited  on,  299. 

keeping  open  places  of  business  on,  300. 

exceptions,  801. 

bakers'  act,  see  Statutes,  p.  746. 
SupeTinteiident---of  printing  to  have  no  interest  in  contract*  99. 

penally  for  collusion,  100. 
Suppression  of  Siots,  Etc.— procisedingB  in,  723-38. 
Supreme  Power— of  the  state,  how  expressed,  4467. 
Surrender  of  Defendant— by  bail,  how  made,  1300. 

defendant  may  be  arrested  for  purpose  of,  1801. 

money  to  be  refunded  on,  1302. 
Suspension— of  officers,  by  court  of  impeachment,  750. 

of  capital  execution,  1220. 
Syrup— sale  of  adulterated,  see  Statutes,  p  731. 
Tax  Collector— obstructing,  in  collecting  taxes,  428. 

sdling  undated  forei^  nuiners'  license,  433. 
Taxes — obs&ucting  officer  in  co  lecting,  428. 

false  statements  concerning,  430. 

delivering  false  receipt  for  poll  and  license,  481. 

liaving  in  possession  false  receipts  for  poll  and  license,  432. 

blank  for  license,  unlawfully  having,  482. 
Toaeher- in  public  schools,  abuse  of,  654. 
Telegraph— lorgery  of  messages,  474. 

injury  toune,  691. 

disclosing  contents  of  message,  619. 

idtering  messages,  620. 

opening  sealed  message,  621. 

neglect  or  postponement  of  regular  order  of  messages,  688. 

operator  or  agent  using  information  from  messages,  639. 

clandestinely  learning  contents  of  message,  640. 

bribing.operator,  641. 
.  (^rctor  mtoxicated,  891. 

arrest  by,  850. 

certifiea  copy  of  warrant  serve  by,  851 
Testify— embraces  every  mode  of  orl  statement,  7. 
Testimony— see  WrrNsss. 
Theaters— employing  women  to  sell  Iquor  at,  803. 

where  liquor  sold,  performance  prohibited  on  Sunday,299. 
Threatened  Onbnae— inlormation  of  701. 
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ezamination  of  oomplainant  and  vritnesaes,  ^  702. 

whea  commiflslon  oft  feared,  warrant  of  arrest  to  i88ae,708L 

pevBon  oomplained  of,  when  to  be  discharged,  705. 

secnrity  to  keep  the  jieaoe,  whei^  required,  706. 
Threatening  Letters— sending,  to  officers,  650. 

sending,  with  intent  to  commit  extortion,  528. 
Threats-— using,  with  intent  to  extort  money,  etc.,  528, 62A. 

what  may  constitate  extortion,  519. 

act  committed  nnder,  26. 
SeeDuBESs. 
Timber— catting  or  destroying,  602. 
Time— of  committing  ofiense  need  not  be  stated  in  indietmen^ 

955. 
Title— ofvolTime,  1. 
Toll  Bridges— see  Bbidgbs. 
Toll  Gates— injury  to,  589. 

Tolls— nnlawfully  collecting  certain,  in  San  Frandsco,  64SL 
Tombe— defacing  in  cemeteries,  296. 
Toole— haying  burglarions,  466. 

haTiiig  connierfeitizig,  480. 

with  intent  to  assault,  467. 
Ttade  Marks— counterfeiting,  850. 

selling  goods  which  bear  counterfeited,  851. 

definition  of,  853. 

definition  of  "coimterfeited,"  852. 

refilling  casks,  etc.,  bearing,  854. 
Trammission— of  indictments  from  countf  to  district  conrta, 
1028. 

of  indictment  against  countv  jud^ps,  1029. 

of  indictments  to  municipal  crinunal  court,  1080. 

of  papers,  on  removal  of  action,  1088. 
Treaaon— in  what,  consists,  87. 

who  only  can  commit,  87. 

punishment  of,  87. 

misprision  of  88. 

petit,  abolished,  191. 

Jurisdiction  of  indictment  for,  in  certain  oase,  788. 

evidence  on  trial  for,  1108. 

Sower  of  governor  on  conviction  for,  1418. 
uty  of  legislature  on  conviction  for,  1418. 
Treasurer— state,  violating  laws  relative  to  state  board  of  ex- 
aminers, 441. 
state  or  county  violating  revenue  law,  424. 
Trespass — certain,  misdemeanors,  602. 
Trial— defendant  entitled  to  speedy  and  public,  686. 
mode  of,  1041. 

when  presence  of  defendant  necessary  on,  1048, 1084. 
defendant  entitled  to  two  days  to  prepare  for,  1049. 
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Trial— Continiied. 

postponement  of,  $$  1052, 1438.  I 

order  of,  1093. 

when  order  of,  may  be  departed  from,  1094. 

number  of  counsel  who  may  argae  on,  1085. 

Boparate,  1098. 

nues  of  evidence  on,  1102. 

mles  of  evidence  on  trial  for  treason,  1108,  . 

roles  of  evidence  on  trial  for  conspiracy,  llOi. 

if  district  attorney  fails  to  attend,  1180. 

in  justice's  courts  how  conducted,  1488. 

must  be  under  indictment,  888. 

of  officers  by  accusation,  889. 

where  found,  890. 

impeachments,  where,  738. 

jury  may  separate  during,  1121. 

SeelMFBACHiEENT;  Offigbbs,  Beuoyal  oy« 
TrierB--of  challenges,  how  appointed,  1079. 

oath  of,  1080.    [Repeated.] 
Troop»*"to  be  ordered  out  to  suppress  riots,  725. 
who  officers  may  order  out,  728. 
commanding  officer  of,  729. 
to  obey  whose  orders,  780. 
conduct  of,  781. 
Xront— protection  of,  act  continued  in  force,  23. 
taking  or  catching  at  certain  times,  631. 
who  takes  other  than  by  hook  in  oertain  oounties,  682i 
who  t^es  by  nets,  etc.,  in  certain  counties,  633. 
trmpire — ^Bee  ABBrrsATOB. 
XJnMrtaking--action  on,  712. 

^ee  Secubitz. 
United  States— laws  of,  when  resisted,  etc.,  731. 

marshal  may  call  for  the  national  guard,  731. 
Uniyersity^-liquor  within  one  mile  of,  172. 
Unlawful  Assembly— defined,  407. 
punishment  of,  408. 

remaining  at,  after  warning  to  disperse,  409. 
magisti'ate  refusing  or  neglecting  to  disperse,  410. 
SeeBioT;  Boirr. 
Usury—J^y  pawnbrokers,  840. 
Vagrants — ^who  are,  and  punishment  of,  647. 
Vanance — all  facts  may  be  proved,  1020. 
acquittal  on  ground  of,  1021. 
in  mdictment  and  proof,  1021. 
Veillie— application  for  change  of,  1034, 1085. 
order  for  change  of,  1036. 
when  granted,  1431. 

when  granted,  papers  to  be  transmittedt  1439. 
proceedings  on  change  of,  1482. 
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Verdict— making  promise  to  give  a  certain,  $  96. 
of  triers  of  challenge,  1085. 
when  JTUj  has  been  discharged  without  rendering,  1US» 

letnm  of  jnrr,  1147. 

appearance  of  defendant  at  rendering  of,  114S. 

maimer  of  taking,  1149, 1441. 

may  be  general  or  special,  1150. 

gei^oral,  1151. 

special,  1152. 

special,  how  rendered,  1153. 

form  of  special,  1154. 

judgment  on  special,  1155. 

when  special  defective,  1156. 

jury  to  find  degree  of  crime,  1157. 

to  nnd  previoiis  conviction,  1158. 

of  lesser  ofifense,  or  attempt,  1159. 

as  to  some  defendants,  1160, 1442. 

when  conrt  may  direct  reconsideration  of,  1161. 

when  judgment  may  be  given  on  informal,  1162. 

polling  the  jury,  1168. 

recording,  1164. 

of  acquittal,  defendant  to  be  discharged  on,  1165. 

proceedings  on  general  or  special,  1166. 

of  jurv,  on  auestion  of  insanity,  1370, 1167. 
Veiaels--defined,  v. 

captain  or  other  officer  willfully  destroying,  689. 

other  persons  willfully  destroymg,  540. 

fraudulently  fitting  out,  541. 

setting  adr£ft,  608. 

mooring  to  buoys,  614. 

jurisdiction  of  offenses  committed  on,  783. 

mismanagement  of  steamboats,  848, 849. 
View  of  Premises— when  and  how  conducted,  1120. 
Wages— retaining  portion  of,  due  laborers  or  deputies,  see 

Statutes,  p.  715. 
Warden— of  prison,  to  deliver  receipt  for  prisoner,  1216. 

See  Officeb  of  Btatb  Pbison. 
Warehouse  Beceipt— issuing  fictitious,  578. 

must  be  canceled  on  redelivery  of  property,  582. 
See  Statutes,  p.  786. 
Warrant,  Goroner^s— when  to  issue,  1517. 

form  of,  1518. 

service  of,  1519. 
Warrant  of  Arrest— must  issue,  when  commission  of  oflbDla 
feared,  703. 

must  issue,  when  offense  has  been  committed*  612. 

form  of,  814,  1427. 

must  specify  what,  815. 
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Warrant  of  ArtWt— Continued, 

to  whom  directed,  $$  816-19. 

when  ftnd  how  ezeouted  in  another  ooimty,  819. 

indorsement  on,  for  service  in  another  county,  eto.>  820. 

if  for  felony,  defendant  to  be  taken  before  magifltrats 
issuing,  821. 

if  bail  is  allowed,  it  must  be  oertifled  on»  823. 

when  magistrate  who  issued  cannot  act,  824. 

must  state  what,  when  ofE^nse  triable  elsewhere^  827. 

duty  of  officer  executing,  828. 

arrest  made  with,  8^,  848,  849. 

when  mustissue  on  complaint,  1427. 

for  fugitives  from  justice,  16^. 
Warrant,  Search— see  Sbaboh  Wabbaiit. 
Water-Stealing  or  obstructing,  499, 692. 

drawing,  after  works  liave  been  closed,  626. 

commissioners  act  continued  in  f  oroe»  23. 

injury  to  canal,  etc.,  607. 

waste  of,  from  artesian  wells,  see  Statutbb,  p.  728. 
Water  Pipea— ii^nrin^  or  obstructing,  624. 
Waya,  Private— iigurmg,  588. 
Weapon,  Deadly— fieeDnADLTWiEAPON. 
Weighi— falsely  increasing,  etc,  in^udoigea,  881. 

in  sales  by  the  ton  or  pound,  oo5. 
See  Falbb  Wzzobts. 
Will— includes  codicils,  7. 

forgery  of,  470. 
linilfolly— defined,  7. 

^tneis— testimony  of,  may  be  read  against  him  on  proeecn- 
tion  for  perjury,  14. 

refusing  to  attend  and  testify  before  legislatiye  commit- 
tee, 87. 

incompetency  of,  no  defense  in  prosecution  for  perjury, 

when  need  not  know  his  testimony  is  material,  128. 

stating  that  which  he  does  not  know  to  be  true,  128. 

deoeivmg,  136. 

bribing,  137. 

reoeiying  or  offering  to  take  bribes,  188. 

refusing  to  be  sworn  or  testify  in  court,  166. 

to  a  duel,  privilege  of,  232. 
!  to  gambling,  refusing  or  neglecting  to  attend  trial,  333. 

'  euspension  of  civil  rights  does  not  bar  convict  from  be- 

ing, 675. 

deposition  of,  to  threatened  offense,  must  be  taken,  702. 

d^odtion  of,  to  committed  offense,  must  be  taken,  811. 

d^oeition  of,  to  be  read  to  defendant  on  OTamination,  864. 

examination  of  defendant's,  866. 

exoluBion  and  separation  of,  867. 
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testixnon^,  how  taken  and  authenticated,  ^  869. 

undertaking  of,  to  appear,  when  and  how  taken,  878. 

seonritj  for  the  appearance  of,  when  required,  879. 

certain,  may  be  required  to  give  aeourity,  880. 

on  refusal  to  give  security,  may  be  committed,  881. 

unable  to  glre  security,  may  be  conditionally  examined, 
882. 

fofeman  of  grand  jury  mav  administer  oath  to,  918. 

names  of,  to  be  inserted  at  foot  of  indictment,  94S. 

d1sohaTgiTig[  one  of  several  dafendants  for,  1099, 1100. 

dSset  of  domg  so,  1101. 

Juror,  when  used  as  a,  1120. 

whoare  oompetent,  1S21. 

when  husband  and  wife  are  inoompetent,  1822. 

ft  defendant,  1828. 

oompelling  attendance  of,  1826, 1880. 

payment  of  expenses  of,  in  certain  case,  1829. 

oisobeying  BubpcBua,  1831. 

on  foilmg  to  appear,  undertaking  forfeited,  1882. 

zemoval  of,  imprisoned,  1388. 

draosition  of,  imprisoned,  1846. 

to  DO  examined  oonditionally,  1835. 

in  trial  for  lobbying  must  testify,  89. 

See  Examination,  CoNDinoNAL;  ExAKZNAnoir  <» 
GoioaBsioN. 
Woods— settmg  on  fire,  see  SrATUiss,  884. 
Words—construction  of  words  used  in  an  indictment,  957. 

construction  of  words  used  in  this  code,  7. 
Works  of  Art  and  Literature— injuring  or  destroying,  622, 623. 
Wrecked  Property— defacing  marks  on,  855. 

detaining,  after  salvage  paid,  541. 

unlawtmly  takinff  or  having  in  possession,  545. 
Writ— what  signifies,  7. 
Writing— includes  "printing,''  7. 
Yeoy— oflflned.  7* 
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4.   Ooxuitruotion  of  Penal  Oode:  88  GaL  196b 

7.  Personal  property,  what  inclades:  67 CaL  422;  TDCaL 
£28. 

Kalioe:  68  Cal.  362;  72  Cal.  616. 

Willful,  act  when  is:  68  Cal.  434. 

Knowingrly:  75  Cal.  63L 

15.    Public  offense,  eyading  railroad  fare  Is:  90  Cal.  276.^ 

17.    Hifirh  and  low  misdemeanors:  78  Cal.  566. 

20.  Essentials  of  crime:  93  Cal.  564. 

21.  Oriminal  intent,  question  of,  is  question  of  fact:  80 
Cal.  46;  presumption  as  to  intent:  80Cai.l60;  86  Cal.  144;  inten- 
tion indicated  by  acts:  89  Cal.  144;  criminal  intent  is  not  a 
crime  where  no  offense  is  actually  committed:  90  CaL  586. 

22.  Drunkenness  as  a  defense:  65  Cal.  275;  93  Cal.  476; 
95  Cal.  425;  67  CaL  427;  75  Cal.  306;  70  CaL  641;  70  Cal.  98;  93  Cal. 
111. 

26.  Insanity  —  Moral  insanity,  effect  of:  73  CaL  222;  evi- 
dence as  to  insanity:  85  CaL  300;  insanity  produced  by  intoxi- 
cation: 88  Cal.  233;  irresistible  impulse:  91  Cal.  35;  presump- 
tions and  burden  of  proof:  88  CaL  233;  90  CaL  195;  98  Cal.  427; 
submission  of  question  to  jury:  85  Cal.  300;  instruction  as  to 

£  resent  insanity:  85  Cal.  300;  cross-examination  of  expert:  78 
ftl.  243. 

Tendency  to  flriTe  way  to  passion,  effect  of:  66  CaL  894. 

81.    Feiffned  accomplice:  71  Cal.  17. 

Child  actinff  tinder  coercion:  66  CaL  468. 

Joint  assault:  66  Cal.  891. 

41.  Befasal  to  swear  voter— Indictment:  75  Cal.  627; 
instruction:  75  Cal.  627. 

46.   Fraudulent  Totinff,  indictment  for:  91  Cal.  465. 

58.  Undue  influence  of  an  elector  prohibited.  Every 
person  who,  by  force,  threats,  menaces,  bribery,  or  any 
corrupt  means,  either  directly  or  indirectly,  attempts  to 
influence^  any  elector  in  giving  his  vote,  or  to  deter  him 
from  giving  the  same;  or  attempts  by  any  means  what- 
ever to  awe,  restrain,  hinder,  or  disturb  any  elector  in 
the  exercise  of  the  right  of  suffrage,  or  furnishes  any 
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elector  wishing  to  vote,  who  cannot  read,  with  a  ticket, 
informing  or  giving  Buch  elector  to  understand  that  itcon< 
tains  a  name,  written  or  printed  thereon,  different  from 
the  name  which  is  written  or  printed  thereon,  or  defrauds 
any  elector  at  any  such  election  by  deceiving  and  causing 
such  elector  to  vote  for  a  different  person  for  any  office 
than  he  intended  or  desired  to  vote  for;  or  who,  being  in- 
spector, judge,  or  clerk  of  any  election,  while  acting  as 
such,  induces  or  attempts  to  induce  any  elector,  either  by 
menace  or  reward,  or  promise  thereof,  to  vote  differently 
from  what  such  elector  intended  or  desired  to  vote,  is 
guilty  of  felony.  [A  mendmerU  approved  February  gS,  1898; 
Slats.  1893,  p.  7.] 

64.  No  prowetUUm  iigainst  wUnesMS  testifying  in  election 
eases.  No  person,  otherwise  competent  as  a  witness, 
shall  be  disqualified  or  excused  from  testifying  concern- 
ins  any  of  the  offenses  enumerated  and  prescribed  in  this 
tiue,  on  the  ground  that  such  testimony  may  criminate 
himself;  but  no  prosecution  can  afterwards  be  had  against 
such  witness  for  any  such  offense  concerning  which  he  tes- 
tified for  the  prosecution.  [New  section  added  March  80, 
1891;  Stats.  1891,  p.  185.] 

68.  Information  agrainBt  police-offloer  for  receiving 
bribe — Sufficiency:  68  Cal.  549. 

72.  Presentinor  firaudulent  claim  to  supervisors.  In- 
dictment for:  71  Cal.  195. 

98.  Bribinar  jnror— Conveyance  of  offer:  77  Cal.  618: 
evidence:  77  Cal.  618;  presence  of  jury  during  Investigation  of 
charge:  72  Cal.  212. 

06.  Intoxication  of  juror  in  court,  remedy:  88  Cal. 
602. 

105.  Escape,  effect  of,  on  term  of  imprisonment:  90  Cal. 
208;  88  Cal.  169. 

Escape,  what  is  not:  92  Cal.  421. 

Assisting'  escape:  92  Cal.  421. 

114.  Mutilation  of  public  record:  96  Cal.  171:  evi- 
dence: 96  Cal.  171;  instructions:  96  Cal.  171;  indictment:  96 
Cal.  171. 

116.  Offering  forged  instruments  for  record:  84  Cal. 
667. 

118.  False  verification  by  petitioner  in  insolvency:  67 
Cal.  21;  82  Cal.  607. 
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Indictment  or  information  for  perjury:  67  Cal.  21;  77 
Cal.  12;  82  Cal.  607;  95  Cal.  657;  92  Cal.  648. 

123.  Materiality  of  evidence  to  the  issue:  95  Cal.  657; 
82  Cal.  607. 

137.  Bribing  witness— Evidence:  78  Cal.  169;  instruc> 
tions:  78  Cal.  169. 

159^.  Advertising  in  cUvoree  matters  prohihUed,  Who- 
ever  advertises,  prints,  publishes,  distributes,  or  circu- 
lates, or  causes  to  be  advertised,  printed,  published, 
distributed,  or  circulated,  any  circular,  pamphlet,  card» 
handbill,  advertisement,  printed  paper,  book,  newspaper, 
or  notice  of  any  kind,  offering  to  procure  or  obtain,  or  to 
aid  in  procuring  or  obtaining,  any  divorce,  or  the  sever- 
ance, dissolution,  or  nullity  of  any  marriage,  or  offering 
to  engage  or  appear  or  act  as  attorney,  counsel,  or  referee 
in  any  suit  for  alimony  or  divorce,  or  the  severance,  dis- 
solution, or  nullity  of  any  marriage,  either  in  this  state 
or  elsewhere,  shall  be  guilty  of  a  misdemeanor.  This  act 
shall  not  apply  to  the  printing  or  publishing  of  any  notice 
or  advertisement  required  or  authorized  by  any  law  of 
this  state.  [AmeTidment  approved  February  ^,  1893;  Stats, 
1893,  p.  48;  in  effect  immediately.] 

This  section  was  first  introduced  at  the  session  of  1891  (Stats. 
1891,  p.  279).    As  then  introduced  it  read  as  follows:  — 

Whoever  advertises,  prints,  publishes,  or  circulates,  or 
causes  to  be  advertised,  printed,  published,  distributed,  or  cir- 
culated, any  circular,  pamphlet,  card,  handbill,  advertisement, 
printed  paper,  book,  newspaper,  or  notice  of  any  kind  offering 
to  procure,  or  to  aid  in  procuring,  any  divorce,  either  in  this 
state  or  elsewhere,  shall  be  guilty  of  a  misdemeanor.  This  act 
shall  not  apply  to  the  printing  or  publishing  of  any  notice  or 
advertisement  required  or  authorized  by  any  law  of  this  state. 

166.  This  section  applies  only  to  quasi  public  corpora- 
tions- 93  Cal.  680. 

"  Trustee  "  of  corporation  includes  director  in  irriga> 
tion  district:  93  Cal.  630. 

Indictment  for  offering  bribe  to  director  of  irrigation  dis- 
trict: 93  Cal.  630. 

182.  Superior  court  has  no  jurisdiction  of  the  mis- 
demeanor of  conspiracy  punishable  by  this  section:  84  CaL 
468. 

Conspiracy  to  rob,  what  is:  67  Cal.  412. 

One  conspirator  may  be  separately  prosecuted:  67 
Cal.  412. 
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Conspiracy  to  extort  moneyi  Jurisdiction  over:  78  Cal. 
556. 

Husband  and  wife  cannot  be  prosecuted  for  conspiracy: 
82  Gal.  107. 

Evidence  of  conspiracy:  65  Cal.  138;  68  Cal.  113;  75  Cal 
407;  77  Cal.  494. 

187.  Jurisdiction  of  superior  court  where  deceased 
and  defendant  were  both  Indians:  85  Cal.  432. 

Premeditation  —  Deliberation  —  Malice :  78  Cal.  681 ;  75 
Cal.  806;  71  Cal.  1;  81  CaL  566. 

Intent,  presumption  as  to:  73  Cal.  323;  80  CaL  122;  80  CaL 
160:  65  Cal.  11;  67  Cal.  427. 

Murder  where  a  number'conspire  to'commit  a  felony: 

80  Cal.  122. 

r Acceleration  of  death:  65  Cal.  532;  81  Cal.  142. 

KillinflT  two  persons  by  same  act:  65  Cal.  138. 

Accessary  after  the  fact:  65 Cal.  232. 

Trial  for  murder  while  under  life  sentence:  65  Cal. 
188. 

Indictment  and  information:  78  Cal.  855;  77  Cal.  117; 
85  CaL  432;  93  CaL  427. 

Prosecution  need  not  call  all  persons  present  at 

homicide:  67  CaL  646;  71  Cal.  602. 

Prejudicial  conduct  of  prosecution:  79  Cal.  415;  74  CaL 
642. 

Bvidence.  generally  — Quarrels,  threats,  or  preyious  diffi- 
culties: 76Cal.673;  74 CaL  30;  87 Cal. 348:  92 Cal.  506;  see  92  CaL 
859;  habits  of  deceased:  65  CaL  532:  87  CaL  348:  immoral  con- 
duct of  deceased  or  defendant:  89  Cal.  158;  70  Cal.  521;  71  CaL 
565;  previous  conviction  of  felony:  78  CaL  1;  animus  of  defend- 
ant towards  stepson  of  deceased:  84  Cal.  578;  former  trespass 
by  deceased:  84  Cal.  573;  effect  of  deceased's  mixing  his  cattle 
with  defendant's:  84 CaL  573;  footprints:  68  CaL 576:  clothing: 
78  CaL  41;  65  CaL  138;  68  CaL  576;  71  CaL  1:  77  CaL  529:  news- 
paper accounts:  86  CaL  329;  flight:  74  CaL  642;  78  Cal.  S17:  dec- 
larations of  defendant  as  to  whereabouts  of  deceased :  81  Cal. 
566;  threats  of  defendant  against  witness:  87  CaL  348:  declara- 
tion of  witness  at  time  of  homicide:  89  CaL  157:  evidence  by 
divorced  wife  that  deceased  was  on  premises  to  protect  her 
against  defendant:  80  Cal.  296;  declarations  of  mother  where 
her  son  was  on  trial  for  the  murder  of  a  man  he  believed  to  be 
her  paramour:  71  Cal.  569;  testimony  taken  at  coroner's  in- 
quest: 72  Cal.  623;  evidence  showing  hostility  of  witness:  68 
Cal.  584;  74  CaL  30. 

Dylnjr  declarations:  65 CaL  538;  69 CaL  169:  69  Cal.  180:  70 
Cal.  8;  7^CaL  490;  72  CaL  623:  73  Cal.  403;  77  CaL  1;  77  CaL  494; 

81  Cal.  142;  84  CaL  484;  87  Cal.  117;  94  CaL  595;  96  Cal.  125. 

_  Bnert  testimony:  84  Cal.  573;  87  Cal.  117;  93  Cal.  445;  94 
CaL  45;  94  CaL  650. 
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deputation  of  deceased  or  defendant:  87  Cal.  348;  93 
Cal.  596. 

Instrnotions:  69  Cal.  180;  72  Cal.  623;  74  Cal.  80;  76  Gal.  281; 
81  Cal.  142:  83  Cal.  880:  86  Cal.  329;  86  Cal.  144;  88  Cal.  233;  88 Cal. 
268;  89  CaL  158;  90  Cal.  195;  93  Cal.  596. 

Appeal:  76  CaL  573;  80  CaL  34;  78  Cal.  817;  86  Cal.  268. 

188.  Malice:  66  Cal.  278;  66  Cal.  99;  68  Cal.  101;  71  Cal.  1; 
65  Cal.  11. 

189.  Defirrees  of  murder:  67  Cal.  378;  67  Cal.  427;  67  Cal. 
646:  71  Cal.  1;  75  Cal.  306;  81  Cal.  566;  86  Cal.  144;  86  Cal.  329;  88 
Cal.  268;  94  Cal.  379. 

190.  Fixiner  penalty:  68  Cal.  190;  68  Cal.  576;  69  Cal.  169; 
72  Cal.  117:  78  Cal.  888;  80  Cal.  122;  90  Cal.  195;  93  Cal.  427. 

192.  Manslaughter :  65  Cal.  564 ;  66  Cal.  99 ;  66  Cal.  348;  72 
609;  74  Cal.  642;  93  Cal.  476. 

196.  Homicide  by  constable  in  making  arrest:  85  CaL 
231. 

197.  Self-defense:  65  Cal.  126;  65  CaL  129;  65  Cal.  267;  67 
CaL  646;  68  Cal.  584:  69  Cal.  169;  69  Cal.  69;  70  Cal.  521;  71  CaL 
669;  74  CaL  642;  78  Cal.  41;  80  Cal.  34;  80  CaL  160;  82  CaL  36;  84 
CaL  276;  84  CaL  573;  85  Cal.  231:  86  Cal.  225;  87  CaL  348;  89  CaL 
513;  92  Cal.  506;  92  CaL  607;  93  CaL  476;  94  CaL  45. 

Fear:  65  CaL  101;  65  Cal.  564;  66  Cal.  99;  85  CaL  231;  87  CaL 
348;  89  CaL  513;  92  Cal.  607. 

208.  Mayhem,  what  constitutes:  93  Cal.  564;  evidence:  93 
CaL  564. 

207.  Kidnapinar  by  officer:  89  Cal.  144;  taking  arrested 
woman  to  house  of  ill-fame:  89  Cal.  144;  taking  kidnaped  pei^ 
son  out  of  state:  85  CaL  909. 

Indictment  for  kidnapinflr:  89  CaL  144. 

211.  Indictment  for  robbery:  66  Cal.  103;  75  CaL  98;  80 
Cal.  205;  95  Cal.  654. 

Evidence:  65  CaL  135;  84  CaL  449;  90:Cal.  377;  94  CaL  509;  80 
Cal.205. 

Instructions:  65  Cal.  107;  65  CaL  136;  80  CaL  205;  90  Cal.  41; 
88  Cal.  483. 

Fear:  88  CaL  483. 

Conspiracy  to  rob:  67  Cal.  412;  77  CaL  7;  77  CaL  113. 

Former  conviction  for  assault  does  not  bar  prosecution 
for  attempt  to  rob,  committed  at  the  same  time:  77  Cal.  7. 

218.    Punishment  of  robbery:  65  CaL  295;  72  Cal.  59. 

217.  Assault  to  commit  murder,  what  constitutes:  65 
Cal.  445;  80  CaL  41;  95  CaL  666;  attempt:  95  Cal.  666. 

Present  ability:  77  Cal.  636;  95  Cal.  666. 

Presumption  as  to  intent:  80  Cal.  41. 

Indictment:  65  Cal.  77;  66  Cal.  394;  65  CaL  445;  66  CaL  228. 
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BTidenoe:  70  Cal.  641;  71  Cal.  851;  73  Cal.dl5;  76  Cal.  407;  93 
CaL  516:  79  Cal.  553:  81  Cal.  118;  88  Cal.  422. 

Borden  of  proof:  88  Cal.  422. 

Instructions:  65  Cal.  445;  88  CaL  422;  98  Cal.  658;  93  CaL 
516;  80CaL4L 

Verdict— Oonvlotion  for  lesser  ofFense:  66  Cal.  366;  75 
CaL  407:  65  CaL  445;  76  CaL  521;  76  CaL  407;  70  Cal.  641;  78  CaL 
845;  88  Cal.  422;  93  CaL  516. 

218.  Train-toreeking  to  be  punished  wUh  death  or  ttn- 
frisonment  for  l{fe.  Every  person  who  shall  unlawfully 
throw  out  a  switch,  remove  a  rail,  or  place  any  obstruc- 
tion on  any  railroad  in  the  state  of  California,  with  the 
intention  of  derailing  any  passenger,  freight,  or  other 
train,  or  who  shall  unlawfully  board  any  passenger  train 
with  the  intention  of  robbing  the  same,  or  who  shall  un- 
lawfully place  any  dynamite  or  other  explosive  material, 
or  any  other  obstruction,  on  the  track  of  any  railroad  in 
the  state  of  California,  with  the  intention  of  blowing  up 
or  derailing  any  passenger,  freight,  or  other  train,  or  who 
shall  unlawfully  set  fire  to  any  railroad  bridge  or  trestle 
over  which  any  passenger,  freight,  or  other  train  must 
pass,  with  the  intent  of  wrecking  said  train,  upon  con- 
viction shall  be  adjudged  guilty  of  felony,  and  shall  be 
punished  with  death  or  imprisonment  in  the  state  prison 
tor  life,  at  the  option  of  the  jury  trying  the  case.  [New 
section  added  March  SI,  1891;  Stats,  1891,  p,  S8S;  m  effect 
immediately.] 

880.  Assault  to  commit  rape— Indictment:  93  CaL 
660;  evidence:  93  CaL  580;  85  Cal.  174;  94 CaL  308;  instructions: 
80  CaL  306;  85  CaL  174. 

286.    False  imprisonment:  73  CaL  252;  77  CaL  570. 

OlTil  action  for:  79  CaL  30;  94  CaL  665. 

240.  Present  ability:  77  CaL  293. 

241.  Illegal  sentence:  71  CaL  624. 

Oivil  action  for  — Damages:  74  Cal.  148;  76  Cal.  632. 

246.    Deadly  weapon  defined:  65  *CaL  445;  66  Cal.  866;  69 

CaL  601;  70  CaL  Ml;  74  Cal.  407. 

Beasonable  apprehension  of  injury:  69  Cal.  601;  73  CaL 
226;  89  CaL  245. 

Indictment:  66  CaL  366;  70  CaL  98;  81  CaL  118;  81  CaL  650. 

Evidence:  69  CaL  601;  70  CaL  98;  89  Cal.  572. 

Verdict  — Conviction  of  less  offense:  65  Cal.  474;  66  CaL 
866;  73  Cal.  226;  75  Cal.  407;  87  Cal.  28L 


^ 
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248.     Newspaper  article  contalninflr  several  libels 

constitutes  but  one  offense:  79  Cal.  428. 

Indictment:  73  Cal.  120. 

Place  of  trial:  73  Cal.  120. 

Person  referred  to  in  publication:  71  Cal.  194. 

Instruction  as  to  igrnoring'  law:  71  Cal.  194. 

261.  ConsTunmation  of  offense,  how  may  be  shown:  66 
Cal.  697. 

Consent  —Where  assault  committed  on  child:  70  Cal.  467. 
Information:  70  Cal.  473;  75  Cal.  323. 

Evidence:  66  Cal.  697;  67  Cal.  54;  75  Cal.  323;  79  Cal.  625:  90 
Cal.  212;  90  Cal.  881.  .       ,w 

266.  Adnltery :  71  Cal.  263. 

Seduction  under  promise  of  marriagre:  93  Cal.  74. 

267.  Abduction  — Taking  need  not  be  forcible:  71  Cal. 
611;  evidence  of  purpose  of  prostitution  is  not  necessary:  88 
Cal.  316;  ignorance  of  age  of  child  is  no  defense:  96  Cal.  816;  88 
Cal.  136;  evidence  of  child's  habits:  96  Cal.  815. 

Previous  unchastity:  71  Cal.  611. 

lieeral  custody  of  child,  proof  of:  88  Cal.  316. 

Consent  — Of  father:  88  Cal.  136;  of  child:  96  Cal.  815. 

Indictment:  88  Cal.  136. 

An  act  to  prevent  compulsory  prostitution  of  women^  and  the  impor- 
tation of  Chinese  or  Japanese  women  for  immoral  purposes,  arid 
to  provide  penalties  tfierefor, 

[Approved  March  23, 1893;  Stats.  1893,  p.  217.] 

Section  1.  Every  person  who,  within  this  state,  takes  by  in- 
ducement any  female,  against  her  will  and  without  her  consent, 
lor  the  purpose  of  prostitution,  is  punishable  by  imprisonment 
in  the  state's  prison  not  exceeding  five  years  and  a  fine  not  ex- 
ceeding one  thousand  dollars. 

Sbc.  2.  E verv  person  who  takes  any  woman  unlawfully,  and 
against  her  will,  and  by  force,  menace,  or  duress  compels  her 
to  live  with  him  in  an  illicit  relation,  against  her  consent,  or  to 
so  live  with  any  other  person,  is  punishable  bv  imprisonment 
in  the  state's  prison  not  less  than  two  nor  more  than  four 
years. 

Sec.  3.  Every  person  bringing  to  or  landing  within  this 
state  any  woman  born  in  the  empire  of  China  or  Japan,  or  the 
islands  adjacent  to  the  empire  of  China,  with  intent  to  place 
her  in  charge  or  custody  of  any  other  person,  and  against  her 
will  to  compel  her  to  reside  with  him,  or  for  the  purpose  of  sell- 
ing her  to  any  person  whatsoever,  is  punishable  by  a  fine  not 
less  than  one  nor  more  than  five  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  not  less  than  six  nor  more  than 
twelve  months. 

Sbc.  4.  Any  person  who  shall  sell  or  receive  any  money  or 
other  valuable  thing  for  or  on  account  of  his  placing  in  cus- 
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tody  any  female  for  the  purpose  of  causing  her  to  cohabit  with 
any  other  male  or  persons  to  whom  she  Is  not  married,  shall 
be  guilty  of  a  misdemeanor. 

Ssa  5.  Any  person  who  shall  purchase  or  pay  any  money 
or  other  valuable  thing  for  anv  female  for  the  purpose  of  pros- 
titution, or  for  the  purpose  of  placing  her  for  immoral  pu> 
poses  in  any  house  or  place  against  her  will,  shall  be  fined  not 
less  than  one  thousand  dollars  nor  more  than  five  thousand 
dollars,  and  by  imprisonment  In  the  county  jail  for  a  period 
not  less  than  one  year  nor  more  than  five  years. 

BBC.  6.  Every  nerson  who  shall  sell  'any  woman,  or  receive 
any  money  or  otner  valuable  thing  for  or  on  account  of  his 
placing  in  custody  for  immoral  purposes  any  woman,  with  or 
without  her  consent,  is  punishable  by  imprisonment  in  the 
state's  prison  not  exceeding  five  years,  andf  a  fine  not  exceed- 
ing one  thousand  dollars. 

801.    An  act  to  provide  for  a  day  of  rest  from  labor. 

[Approved  February  27, 1893;  Btats.  1893,  p.  54.] 

SicnoN  1.  Every  person  employed  In  any  occupation  of 
labor  shall  be  entitled  to  one  day's  rest  therefrom  in  seven; 
and  it  shall  be  unlawful  for  any  employer  of  labor  to  cause  his 
employees,  or  anv  of  them,  to  work  more  than  six  days  in 
seven;  provided,  however ^  that  the  provisions  of  this  section 
shall  not  apply  to  any  case  of  emergency. 

Sec  2.  For  the  purposes  of  this  act,  tne  term  day's  rest  shall 
mean  and  apply  to  all  cases,  whether  the  employee  is  engaged 
by  the  day.  week,  month,  or  year,  and  whether  the  work  per- 
formed is  done  in  the  day  or  night  time. 

Sec  3.  Any  person  violating  the  provisions  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor. 

Sec  4.  This  act  shall  take  effect  and  be  in  force  thirty  days 
from  and  after  its  passage. 

807.  Ordinanoe  prohibitiiitf  opixunHnmokinff:  TSCal. 

142. 

808.  Selling  tobacco  to  minors.  Every  person  who  sells, 
or  gives,  or  furnishes  in  any  way  to  another  who  is  in  fact 
under  the  af?e  of  sixteen  years,  any  tobacco,  or  prepara- 
tion of  tobacco,  is  ffuilty  of  a  misdemeanor,  and  upon  con* 
viction  thereof  shsal  be  punished  by  a  fine  not  exceeding 
one  hundred  dollars;  provided^  however,  that  this  section 
shall  not  be  deemed  to  apply  to  articles  furnished  on  pre- 
scriptions from  physicians  authorized  by  law  to  practice 
medicine,  nor  to  persons  who  supply  such  articles  to  their 
own  children,  nor  to  sales  made  to  such  minors  npon  the 
written  consent  of  the  parents  or  guardians  of  such  minors 
first  obtained  in  writing  by  the  vender.  [New  Mctipii 
added  March  10,  1891;  Stata,  1S91,  p.  64.} 
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809.  An  act  to  prevent  the  placing  or  keeping  or  leaving  of  mar- 
ried women  in  houaea  of  prostilutwny  anato  punish  persons  there' 
for. 

[Approved  March  81, 1891;  Stats.  1891,  p.  285.] 

Section  1.  Any  man  who  by  force,  fraud,  intimidation, 
threats,  persuasions,  promises,  or  any  other  means,  places  or 
leaves,  or  procures  any  other  person  or  persons  to  place  or 
leave,  his  wife  in  a  house  of  prostitution^  or  connives  at,  con- 
sents  to,  or  permits  the  placing  or  leaving  of  his  wife  in  a 
house  of  prostitution,  or  allows  or  permits  nis  wife  to  remain 
therein,  shall  be  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  imprisoned  in  the  state  prison  for  not  less 
than  three  years  nor  more  than  ten  years. 

Sec.  2.  In  all  prosecutions  under  this  act,  the  wife  shall  be 
a  competent  witness  against  the  husband. 

Sec.  3.    This  act  shall  take  effect  immediately. 

819.  Lottery  ticket,  what  is  not:  70  Cal.  632. 

820.  Ordinance  punishinfir  offense  of  having  posses- 
sion of  lottery  tickets,  validity:  91  Cal.  440. 

825.   Owner  not  entitled  to  return  of  tickets :  68  Cal.  284. 

330.  Gaming  a  misdemeanor'.  Every  person  who  deals, 
plays,  or  carries  on,  opens,  or  causes  to  be  opened,  or  who 
conducts,  either  as  owner  or  employee,  whether  for  hire 
or  not,  any  game  of  faro,  monte,  roulette,  lansquenet, 
rouge  et  noir,  rondo,  tan,  fan-tan,  stud-horse  poker, 
seven-and-a-half,  twenty-one,  hokey-pokey,  or  any  bank- 
ing or  percentage  game  played  with  cards,  dice,  or  any 
device,  for  money,  checks,  credit,  or  other  representative 
of  value,  and  every  person  who  plays  or  bets  at  or  against 
any  of  said  prohibited  games,  is  guilty  of  a  misdemeanor, 
and  shall  be  punishable  by  a  fine  not  less  than  one  hun- 
dred dollars  nor  not  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment.  [Amend" 
ment  apprwed  March  10,  1891;  Stats.  1891,  p.  57.] 

GaminflT  at  tan:  70  Cal.  515;  84  Cal.  165;  85  Cal.  580. 

Chinese  pool:  92  Cal.  277. 

Paro:  93  Cal.  641. 

Bunko:  85  Cal.  878. 

Bankingr  ffame,  definition  of:  80  Cal.  153. 

VisitincT  aramblinff-honse:  76  Cal.  587. 

Indictment  for  rambling:  93  Cal.  641;  80  Cal.  153. 

%M.   Act  limitingr  rate  of  interest  is  valid :  67  Cal.  859. 
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840.    Praotioinff  ZBOdioine  after  certificate  revoked:  77 
CaLl64. 

Kalpraotice,  actions  lor:  76  Cal.  S94. 

Practloinv  medicine  without  certifloate— Eridence: 
71  Cal.  80. 

872.   Haintalnlng  a  nuiiaxice:  72  Cal.  58. 

874.     Crimea  agcdnat  public  health  enumercUed.     Every 
person  who  puts  the  carcass  of  any  dead  animal,  or  the 
offal  from  any  slaughter  pen,  corral,  or  butcher  shop,  into 
any  river,  creek,  pond,  reservoir,  stream,  street,  alley, 
public  highway,  or  road  in  common  use,  or  who  attempts 
to  destroy  the  same  by  fire  within  one  fourth  of  a  mile 
of  any  city,  town,  or  village,  except  it  be  in  a  cemetery, 
the  construction  and  operation  of  which  is  satisfactory  to 
the  board  of  health  in  Buch  city,  town,  or  village;  and 
every  person  who  puts  any  water-closet  or  privy,  or  the 
carcass  of  any  dead  animaJ,  or  any  gSbX  of  any  kind,  in 
or  upon  the  borders  of  an^v stream,  pond,  lake,  or  reservoir 
from  which  water  is  drawn  for  the  supply  of  the  inhabi- 
tants of  any  city,  city  and  county,  or  any  town  in  this 
state,  so  that  the  drainage  from  such  water-closet,  privy, 
carcass,  or  offal  may  be  taken  up  by  or  in  such  stream, 
pond,  lake,  or  reservoir;  or  who  allows  any  water-closet, 
or  privy,  or  carcass  of  any  dead  animal,  or  any  offal  of  any 
kind  to  remain  in  or  upon  the  borders  of  any  such  stream, 
pond,  lake,  or  reservoir  within  the  boundaries  of  any  land 
owned  or  occupied  by  him,  so  that  the  drainage  from  such 
water-closet,  privy,  carcass,  or  offal  may  be  taken  up  by 
or  in  such  stream,  pond,  lake,  or  reservoir;  or  who  keeps 
any  horses,  mules,  cattle,  swine,  sheep,  or  live-stock  of 
any  kind,  penned,  corralled,  or  housed  on,  over,  or  on  the 
borders  of  any  such  stream,  pond,  lake,  or  reservoir,  so 
that  the  waters  thereof  shall  become  polluted  by  reason 
thereof;  or  who  bathes  in  any  such  stream,  pond,  lake,  or 
reservoir;  or  who  by  any  other  means  fouls  or  pollutes  the 
waters  of  any  such  stream,  pond,  lake,  or  reservoir,  is 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  as  prescribed  in  section  three  hundred  and 
seventy-seven  of  this  code.     [Amendment  approved  March 
S,  1893;  Stats,  189S,  p.  66;  in  effect  immediately.} 

877.   Punishment  for  maintaining  public  nuisance 

injurious  to  health:  68  CaL  412. 
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An  <iet  to  regulate  the  scUe  of  imitation  olive  oilt  and  to  re^ 
peal  an  act  entitled  "An  act  to  regulate  the  sale  of  olive  oil," 
approved  March  lOj  2891. 

[Approved  March  23, 1893;  Stats.  1893,  p.  210.] 

Section  1.  Section  one  of  said  act  is  hereby  amended  to  read 
as  follows:  — 

Section  1.  That  for  the  purpose  of  this  act  every  article,  sub- 
stance, or  compound,  or  oil  other  than  that  extracted  solely 
from  the  fruit  of  the  olive  tree,  made  in  the  semblance  of  olive 
oil  extracted  solely  from  the  fruit  of  the  olive  tree,  is  hereby 
declared  to  be  imitation  olive  oil. 

Sec.  2.  Each  person  who  manufactures  imitation  olive  oil 
shall  place  upon  every  bottle,  can,  or  other  vessel  containing 
such  imitation  oil,  alaoel.  with  the  words  "  imitation  olive  oil" 
printed  thereon  in  capital  letters,  in  a  clear  and  durable  man- 
ner, in  the  English  language,  in  plain  type,  designated  and 
known  as  twenty-four-point  letter  type  (two-line  pica),  of  a 
Gothic  face;  said  label  shall  also  state  plainly  the  name  and 
address  of  the  manufacturer  or  compounder,  the  name  and 
place  where  manufactured  and  put  up,  and  also  the  names  and 
actual  percentages  of  the  different  ingredients  contained  in 
each  bottle,  can,  or  vessel. 

Sec.  3.  No  person,  by  himself  or  another,  shall  knowingly 
ship,  consign,  or  forward  by  any  common  carrier,  whether 
public  or  private,  anv  imitation  olive  oil,  unless  the  same  be 
marked  as  provided  in  section  two  of  this  act,  and  no  carrier 
shall  knowingly  receive,  for  the  purpose  of  forwarding  or  trans- 
porting, any  imitation  olive  oil,  unless  it  shall  be  marked  as 
hereinbefore  i^rovided,  consigned,  and  by  the  carrier  receipted 
for,  as  imitation  olive  oil ;  provided,  that  this  act  shall  not 
apply  to  any  goods  in  transit  between  foreign  countries  and 
across  the  state  of  California. 

Sec.  4.  Ne  person  shall  knowingly  have  in  his  possession 
or  under  his  control  any  imitation  olive  oil,  unless  the  bottle, 
can,  or  vessel,  or  other  package  containing  the  same,  be  clearly 
marked  as  provided  in  section  two  of  this  act. 

Sec.  5.  No  person,  by  himself  or  another,  shall  knowingly 
sell  or  offer  for  sale  imitation  olive  oil  under  the  name  of  or 
under  the  pretense  that  the  same  is  pure  olive  oil;  and  no 
I>erson,  by  himself  or  another,  shall  knowingly  sell  any  imi- 
tation olive  oil  unless  he  shall  inform  the  purchaser  at  the 
time  of  sale  that  the  same  is  imitation  olive  oil,  and  shall  de- 
liver to  the  purchaser  at  the  time  of  sale  a  statement,  clearly 
printed  in  the  English  language,  which  shall  refer  to  the 
article  sold,  and  which  shall  contain,  in  plain  type,  designated 
and  known  as  twenty-four-point  letter  type  (two-line  pica),  of 
a  Gothic  face,  in  capital  letters,  the  words  "  Imitation  olive 
oil,"  and  shall  give  the  name  and  place  of  business  of  the 
manufacturer  or  compounder. 

Sec.  6.  Every  person  having  possession  or  control  of  any 
imitation  olive  oil,  which  is  not  marked  as  required  by  the 
provisions  of  this  act,  shall  be  presumed  to  have  known,  dur- 
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inff  the  time  of  such  i>08sessloii  or  control,  that  the  same  was 
imitation  olive  oil. 

Sec.  7.  No  person  shall  expose  for  sale  anv  oil  bearing  the 
semblance  of  olive  oil,  manufactured  out  of  the  state,  and  rep- 
resent that  it  is  manufactured  in  this  state,  nor  shall  offer  for 
sale  any  such  oil  upon  the  receptacle  of  which  is  anv  cut,  de- 
sign, or  mark  intended  to  convey  the  belief  that  such  is  man- 
ufactured in  this  state. 

Sec.  8.  Whoever  shall  violate  anv  of  the  provisions  or  sec- 
tions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof,  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  less  than  thirty  days 
nor  more  than  six  months,  or  by  both  fine  and  imprisonment, 
as  the  court  mav  direct. 

Sec.  9.  It  shall  be  the  duty  of  the  state  board  of  horticulture 
and  the  state  analyst  to  enforce  the  provisions  of  this  act. 

Segl  10.  An  act  entitled  "An  act  to  regulate  the  sale  of  olive 
oil,"  approved  March  tenth,  eighteen  hundred  and  ninety-one, 
Is  hereby  repealed. 

The  act  repealed  by  this  statute  is  as  follows:  — 

An  act  to  regulate  the  sale  of  olive  oil. 

[Approved  March  10, 1891;  SUts.  1891,  p.  46.] 

BscnoN  1.  Every  manufacturer  or  dealer  in  olive  oil  shall 
place  upon  every  bottle  or  can  filled  with  olive  oil,  and  ex- 
posed or  offered  for  sale  as  such,  a  label  stating  clearly  the 
name  and  address  of  the  manufacturer  or  dealer,  and  the  place 
of  manufacture,  and  shall  file  with  the  state  board  of  horticul- 
ture a  copy  of  said  label,  accompanied  by  an  affidavit  that  it  is 
pure,  and  that  this  act  has  been  complied  with. 

Sec.  2.  Whoever  adulterates  olive  oil,  sells  or  keeps  for  sale 
oil  not  olive  oil,  and  exposed  or  offered  for  sale  as  olive  oil. 
within  the  state  of  California,  is  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  before  any  justice  of  the  i)eace  of  any 
township  of  legal  jurisdiction,  shall  be  fined  in  a  sum  not  less 
than  fifty  dollars,  nor  exceeding  one  hundred  dollars,  and  cost 
of  the  action,  for  eax;h  offense,  or  may  be  imprisoned  not  less 
than  fifty  days  nor  more  than  one  hundred  days,  or  by  such 
fine  and  imprisonment  as  the  judgment  of  the  court  may  di- 
rect. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

888.    An  act  entitled  an  act  to  prevent  the  sale  of  ahort^vfeight  roUa 

ofotUter, 

[Approved  March  11, 1898;  Stats.  1893,  p.  151.] 

Any  person  or  persons,  firm  or  corporation,  who  offers  for 
Bale  roll  butter  not  of  full  weight  to  each  roll,  shall  be  guilty  of 
a  misdemeanor. 

This  act  shall  go  into  effect  sixty  days  after  its  passage. 

884.    TTse  of  fire  for  affricultnre :  90  Cal.  105. 
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An  act  to  prevent  destrttetion  by  fire  of  property  Cjf  eontiguoue 

owners, 

[Approved  March  81, 1891;  Stats.  1891,  p.  478.] 

Section  1.  Every  person  who  starts  a  fire  In  hay,  grain, 
stubble,  or  grass,  without  first  carefully  providing,  by  plowing 
or  otherwise,  for  the  keeping  of  said  fire  within  and  npon  the 
premises  upon  which  it  is  started  or  set  out,  and  by  reason  of 
the  non-providing  of  such  barrier  any  property  of  an  adjoining 
or  contiguous  resident  or  owner  is  Injured,  damaged,  or  de- 
stroyed, is  guilty  of  a  misdemeanor. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

897.  Cases  where  selling  liquor  is  a  crime.  Every  per- 
son who  sells  or  furnishes,  or  causes  to  be  sold  or  fur- 
nished, any  intoxicating  liquors  to  any  habitual  or  common 
drunkard,  is  guilty  of  a  misdemeanor;  or  who  sells  or 
furnishes,  or  causes  to  be  sold  or  furnished,  intoxicating 
liquors  to  any  Indian,  is  guilty  of  a  felony.  [Amendment 
approved  March  9,  1893;  Stats.  189S,  p.  98;  in  effect  tw- 
mediately.'\ 

An  act  to  prevent  the  sale  of  intoxleating  liquors  to  minor  children^ 
TApproved  March  11, 1891;  Stats.  1891,  p.  91.] 

Section  1.  Every  person  who  sells  or  gives,  or  causes  to  be 
delivered,  to  any  minor  child,  male  or  female,  under  the  age  of 
eighteen  years,  any  intoxicating  drink  in  any  quantity  what- 
soever, or  who,  as  proprietor  or  manager  of  any  saloon  or  public 
house  where  intoxicating  liquors  are  sold,  permits  any  such 
minor  child  under  the  age  of  eighteen  years  to  visit  said  saloon 
or  public  house  where  intoxicating  liquors  are  sold,  for  the 
pun>ose  of  gambling,  playing  cards,  billiards,  pool,  or  any  game 
of  chance,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
ttpoii  conviction  thereof,  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  three  hundred  dollars,  and 
in  default  of  payment  of  said  fine  shall  be  Imprisoned  in  the 
county  jail  for  a  period  of  not  less  than  one  hundred  days. 

Sec.  2.    All  acts  in  conflict  with  this  act  are  hereby  repealed. 

Sec.  8.  This  act  shall  take  effect  immediately  upon  its  pas- 
sage. 

400.  See  post,  sec.  402,  note. 

401.  See  post,  sec  402ii,  note. 

An  act  to  prevent  the  spread  of  eontagtous  or  if^eetious  diseases 

among  domestic  animals. 

[Approved  March  28, 1898;  Stats.  1898,  p.  802.] 

Section  1.  Any  person  or  persons,  company  or  corporation, 
owning  or  having  possession  or  control  of  any  animal  affected 
by  any  contagious  or  infectious  disease,  who  shall  fail  to  keep 
the  same  within  an  inclosure,  or  herd  the  same  in  some  place 
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where  they  will  be  secure  from  contact  with  other  anlm&ls  of 
like  kind  not  so  affected,  or  who  shall  suffer  such  Infected  ani- 
mals to  be  driven  on  the  public  hlghwavor  to  range  where 
they  win  be  likely  to  come  in  contact  with  other  animals  not 
flo  affected,  shall  oe  guilty  of  a  misdemeanor,  and,  on  convic- 
tion, punlsned  by  a  fine  of  not  more  than  five  hundred  dollars 
for  each  offense. 

Sec.  2.    This  act  shall  take  effect  Immediately. 

402.  Coni<igiou8  diseases  ofammdU,  Any  person  who 
shall  knowingly  sell,  or  offer  for  sale,  or  use,  or  expose, 
or  who  shall  cause  or  procure  to  be  sold  or  offered  for  sale, 
or  used,  or  expose  any  horse,  mule,  or  other  animal  hav- 
ing  the  disease  known  as  glanders  or  farcy,  or  who  shall 
bring,  or  cause  to  be  brought,  or  aid  in  bringing  into  this 
state  any  sheep,  hog,  horse,  or  cattle,  or  any  domestic 
animal,  knowing  the  same  to  be  affected  with  any  conta- 
gious or  infectious  disease,  shall  be  suilty  of  a  misde- 
meanor. [AmendmerU  approved  Marm  10,  1891;  Stais, 
1891,  p.  B6,] 

This  section  was  originally  number  four  hundred,  but  was 
renumbered  when  the  above  amendment  was  adopted. 

402^.     Adulteration    qf  candy.      Every  person  who 

adulterates  candy  by  usins  in  its  manufacture  terra  alba 

or  any  other  deleterious  substances,  or  who  sells  or  keeps 

for  sale  any  candy  or  candies  adulterated  with  terra  alba 

or  any  other  deleterious  substance,  knowing  the  same  to 

be  adulterated,    is   guilty  of  a  misdemeanor.     [Afnend- 

ment  approved  March  10, 1891;  Stats,  1891,  p.  ^,] 

This  section  was  originally  number  four  hundred  and  one, 
but  was  renumbered  when  the  above  amendment  was  adopted. 

402J.  Infected  animals  to  be  killed.  Every  animal  hav- 
ing glanders  or  farcy  shall  at  once  be  deprived  of  life  by 
the  owner  or  person  having  charge  thereof,  upon  discov- 
ery or  knowledge  of  its  condition;  and  any  such  owner  or 
person  omitting  or  refusing  to  comply  with  the  provisions 
of  this  section  shall  be  guilty  of  a  misdemeanor.  [Amend' 
ment  approved  March  10,  1891;  Stats.  1891,  p.  26. "] 

This  section  was  originally  number  four  hundred  and  one, 
but  was  renumbered  when  the  above  amendment  was  adopted. 

412.    An  act  to  prohibit  prize  fighting. 

[Approved  March  9, 1893;  Stats.  1893,  p.  101.] 

Section.  1.  It  shall  be  unlawful  for  any  person  or  persons 
within  this  state  to  engage  in  what  is  generally  known  as  prize 
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fighting,  with  or  without  gloves,  whereby  bruising  or  maim- 
ing, or  other  serious  bodily  injury,  may  result  to  the  parti- 
cipants. 

BBC.  2.  Any  and  all  persons  engaging  in  contests  designated 
in  section  one  of  this  act,  either  as  principals,  aids,  seconds,  or 
backers,  shall  be  guilty  of  felony,  and  upon  conviction  shall  be 
fined  not  less  than  one  thousand  dollars  nor  more  than  five 
thousand  dollars,  and  be  imprisoned  in  the  state  prison  not 
less  than  one  year  nor  more  than  three  years. 

Sec.  3.    This  act  shall  take  effect  immediately. 

424.    Indictment  for  embezzlement:  70  Cal.  523. 
Evidence  of  embezzlement:  66  Cal.  271;  70  Cal.  523. 
Exnbezzlement  is  extraditable:  66  Cal.  271. 

427.  Fines  and  forfeitures  imposed  by  justice  of  Los 
Angeles  should  be  paid  into  county  treasury:  65  Cal.  476. 

428.  Obstructing:  officer  in  collection  of  tax:  91  Cal. 
510. 

Street  poll-tax  belongs  to  municipality:  91  Cal.  510. 

486.  Separate  licenses  for  city  and  county:  69Cal. 
608. 

447.    Information  for  arson:  71  Cal.  48;  81  Cal.  616. 
Evidence:  86  Cal.  403. 

459.  What  constitutes  burgrlary:  65  Cal.  225;  94  Cal. 
695;  94  Cal.  481. 

Indictment  and  information:  65  Cal.  225;  67  Cal.  103; 
74  Cal.  188;  77  Cal.  445;  94  Cal.  695;  91  Cal.  91;  81  Cal.  209;  86  Cal. 
238. 

Evidence:  65  Cal.  225;  67  Cal.  55;  70  Cal.  193;  73  Cal.  511;  7^ 
Cal.  554;  94  Cal.  595;  94  Cal.  481;  85  Cal. 374;  93  Cal. Ill;  proof  of 
venue:  92  Cal.  594. 

Instructions:  65  Cal.  225;  65  Cal. 260;  72 Cal. 62;  88  Cal.  114; 
94  Cal.  595;  85  Cal.  374;  96  Cal.  239. 

460.  Deerr ee  of  burgrlary :  65  Cal.  260 ;  73  Cal.  580 ;  96  Cal. 
239;  88  Cal.  140. 

461.  Punishment  — Previous  conviction:  65  Cal.  300; 
88  Cal.  114;  88  Cal.  176;  88  Cal.  140;  88  Cal.  171;  89  Cal.  421. 

470.  Instrument  susceptible  of  forgery:  91  Cal.  470; 
school  warrant:  91  Cal.  470. 

Indictment  for  forerery:  84  Cal.  567;  66  Cal.  262;  70  Cal. 
161;  77  Cal.  464;  92  Cal.  590;  91  Cal.  470. 

Evidence:  65  Cal.  275;  91  Cal.  470;  92  Cal.  590. 

Possession  of  counterfeiting:  implements  as  evidence : 
80  Cal.  285. 

472.    Forg:ery  of  decree  of  divorce:  66  Cal.  262. 

476.    Forgery  of  check:  90  Cal.  686. 

480.    Counterfeiting:  of  foreig:n  bank-notes:  80  CaL 

286. 
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JurifldiotlOB  of  state  and  federal  courts  where  for- 
eign bank-notes  counterfeited:  80  Cal.  285. 

Indictment  for  counterfeiting:  80  Cal.  285. 

484.  What  constitutes  larceny:  66  Cal.  423;  71  Cal.  89; 
78  Cal.  378;  73  Cal.  384;  75  Cal.  383;  76  Cal.  460;  77  Cal.  171;  91 
Cal.  265;  83  Cal.  501;  94  Cal.  573;  84  Cal.  291;  80  Cal.  129;  80  CaL 
46;  95  Cal.  227;  81  Cal.  135. 

Iiarceny  and  fstlse  pretenses  distinguished:  66  CaL  423. 

Iiarceny  and  embezslement,  distinction:  91  Cal.  265. 

Information  and  indictment:  72  Cal.  402;  76  Cal.  460;  91 
Cal.  23;  80  Cal.  229;  94  Cal.  497. 

Possession  of  stolen  property:  74  Cal.  575;  74  Cal.  81;  66 
Cal.  534;  66  Cal.  668;  65  Cal.  101;  71  Cal.  17;  73  Cal.  405;  83  CaL 
374. 

Bvidence  generally  —  Crime  must  be  charged  as  proved:  65 
Cal.  101;  acts  of  another,  when  competent:  66  CaL  370;  cross- 
examination  as  to  pricr  convictions-  75  Cal.  383;  other  offenses: 
S3  CaL  374;  venue:  73  CaL  405;  91  CaL  23;  hearsay,  striking  out: 
94  CaL  255;  cross^xamination,  what  not  proper:  88  Cal.  602;  95 
Cal.  371;  reasonable  doubt:  85  Cal.  568;  evidence  showing  in- 
tent: 80  Cat  46. 

Instructions:  83  Cal.  874;  95  CaL  871;  85  CaL  568;  85  CaL 
615. 

485.  Larceny  of  lost  property:  81  CaL  135;  95  CaL  227. 

487.  Qrand  larceny,  what  constitutes:  73  CaL  378;  71 
Cal.  15;  65  CaL  16;  89  Cal.  2Z3. 

Indictment:  66  CaL  184;  73  CaL  7;  67  Cal.  350;  70'  CaL  42B; 
HO  CaL  569. 

Bvidence  and  instruction —Evldenoe:  73  CaL  406;  91 

CaL  23;  Instructions:  70  CaL  643. 

Verdict  of  **  ffuUty  as  charred  ":  87  CaL  122. 

488.  Petit  larceny:  66  Cal.  184;  74  CaL  8L 

490.  Punishment  of  petit  larceny:  66  CaL  184;  78  CaL 
438;  75  Cal.  226. 

406.  Becei'vlng' stolen  goods,  what  constitutes:  94  CaL 
673;  goods  of  different  persons  received  at  same  time:  92  CaL 
482;  intent:  89  CaL  492. 

Indictment:  73  CaL  220;  89  CaL  492. 

Evidence:  72  Cal.  459;  80  CaL  538*  subsequent  distinct 
offense:  92  CaL  482;  burden  of  proof :  89  CaL  492;  yiew  by  Jury: 
80CaL538. 

Instructions:  72  CaL  459. 

Punishment:  94  CaL  578. 

Marriagre  of  defendant  with  thief:  92  CaL  482. 

497.  Iiarceny  committed  in  two  Jurisdiotloiui^  91 
€al.  28. 
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499.   Fraudulently  taking  water  ttom,  maixui:  66 

Cal.  216. 

608.    Orime  when  larceny  and  not  embeaalement: 

91  CaL  265. 

Embezslement  is  extraditable:  66  Cal.  271. 

Indictment:  66  CaL  844;  69  Gal.  226;  77  Cal.  120;  82  CaL 
685;  86  Cal.  893. 

Evidence— Prcf^lng  venue:  72  Cal.  46;  eyidenceof  other 
offenses:  66  Cal.  893;  66  Cal.  271. 

Offer  to  return  embezaled  moneys:  80  Cal.  52. 

Verdict  not  set  sside,  though  evidence  weak:  77  Cal.  560. 

604.   Embezzlement  by  secretary  of  harbor  oom- 
mlssioners:  66  Cal.  271. 

606.  Embezzlement  by  attorney :  69  Cal.  226 ;  evidence : 
69  Cal.  226;  indictment:  69  Cal.  226. 

Embezzlement  by  assignee  for  benefit  of  creditors:  80 

Cal.  52. 

607.  Embezzlement  by  bailee,  indictment  for:  71  CaL 
884. 

608.  Embezzlement  by  a^ent:  86  Cal.  681;  86  CaL  898; 
66  Cal.  844;  69  CaL  226., 

Venue  in  embezzlement  by  agent:  86  Cal.  681. 

614.    PronoundniT  judgment:  71  Cal.  884« 

618.  Elemente  of  offense:  95  Cal.  640. 

619.  What  threat  must  be  implied  in  letter:  95  Cal. 
640. 

628.  Threatening  letter:  95  Cal.  640. 

Elemente  of  offense:  95  Cal.  640. 

Information  for  sending  threatening  letter:  81  Gal* 
275. 

Evidence:  81  Cal.  275;  95  Cal.  640;  proof  of  venue:  81  CsL 
275. 

629.  False  personation:  77  Cal.  486. 

682.    Jurisdiction  over  offense  of  false  pretenses: 

82  Cal.  273;  84  Cal.  468. 

Pretenses  not  relied  upon:  84  CaL  87. 

Ealse  representations  as  to  title:  84  CaL  468. 

False  token,  what  is:  70  CaL  116.    See  77  CaL  178. 

Evidence  and  instructions:  84  CaL  468;  70  CaL  116;  92 
CaL  41. 

Indictment  and  information:  66  Cal.  10;  70  CaL  116;  70 
Cal.  529;  81  CaL  158. 

637.    Every  ^person  mortgctging  certain  propertiea  wUh  in- 
tent  to  defraud  mortgagee,  etc,,  guiUy  0/  larceny.    Every 
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pNerson  who,  after  mortgaging  any  of  the  property  men« 
tioned  in  section  two  thousand  nine  hundred  and  fifty-five 
of  the  Civil  Code,  excepting  locomotives,  engines,  rolling 
stock  of  a  railroad,  steamboat  machinery  in  actual  use, 
and  vessels,  during  the  existence  of  such  mortgage,  with 
the  intent  to  defraud  the  mortgagee,  his  representotives 
or  assigns,  transfers,  sells,  takes,  drivq^,  or  carries  away, 
or  otherwise  disposes  of,  or  permits  the  transferring,  sell- 
ing, taking,  driving,  or  carrying  away,  or  otherw&  dis- 
posing of  such  mortgaged  property,  or  any  part  thereof, 
from  the  county  where  it  was  situated  at  the  time  it  was 
mortgaged,  without  the  written  consent  of  the  mortgagee, 
is  guilty  of  larceny,  and  shall  be  punished  accordingly. 
[Amendment  approved  March  9,  1893;  Stats,  1893;  p,  119; 
in  effect  immediately] 

688.  Misrepresentation  of  newspaper  circulcUion  a  mis- 
demeanor.  Every  proprietor  or  publisher  of  any  news- 
paper or  periodical  who  shall  willfully  and  knowingly 
misrepresent  the  circulation  of  such  newspaper  or  periodi- 
cal, for  the  purpose  of  securing  advertising  or  other  pat- 
ronage, shall  be  deemed  guilty  of  a  misdemeanor.  [New 
section  added  March  11,  1893;  Slats,  1893,  p.  132;  in  effect 
immediately  J\ 

588.  Furilier  encumbrance  or  sales  also  larceny.  Every 
person  who,  after  mortgaging  any  of  the  property  men- 
tioned in  section  two  thousand  nine  hundred  and  fifty-five 
of  the  civil  code,  excepting  locomotives,  engines,  rolling 
stock  of  a  railroad,  steamboat  machinery  in  actual  use, 
and  vessels,  during  the  existence  of  such  mortgage,  sells, 
transfers,  or  in  any  manner  further  encumbers  the  said 
mortgaged  property,  or  any  part  thereof,  or  causes  the 
same  to  be  sold,  transferred,  or  further  encumbered,  is 
guilty  of  larceny,  and  shall  be  punished  accordingly;  un- 
less at  or  before  the  time  of  making  such  sale,  transfer,  or 
encumbrance,  such  mortgagor  shall  inform  the  person  to 
whom  such  sale,  transfer,  or  encumbrance  may  be  made, 
of  the  existence  of  the  prior  mortgage,  and  shall  inform 
the  prior  mortgagee  of  the  intended  sale,  transfer,  or  en- 
cumbrance, in  writing,  by  giving  the  name  and  place  of 
residence  of  the  party  to  whom  the  sale,  transfer,  or  en- 
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cumbrance  is  to  be  made.     [New  section  added  March  9, 
1893;  Stats,  1893,  p.  IW;  in  effect  immediately,^ 

687.  AttemptixxflT  to  place  bomb  on  track:  75  Cal. 
670. 

694.  IxiJarixLS'  public  jail:  68  Cal.  434;  indictment  for: 
68  Cal.  434. 

696.    PuttixLflT  poison  into  watering  trough:  81  Cal.  210. 

Indictment  for  usingr  poisonous  substance:  81  Cal. 
210. 

626.  At  certain  times  misdemeanor  to  hunt  quail,  vnld 
duck,  etc.  Every  person  vrho,  in  the  state  of  Calif ornia^ 
between  the  first  day  of  March  and  the  first  day  of  Sep- 
tember in  each  year,  shall  hunt,  pursue,  take,  kill,  or  de« 
stroy,  or  have  in  his  possession,  dead  or  alive,  except  for 
purposes  of  propagation,  any  quail,  bob-white,  partridge, 
or  grouse,  or  any  kind  of  wild  duck,  snipe,  or  rail,  shall 
be  guilty  of  a  misdemeanor. 

Every  person  who,  in  the  state  of  California,  shall  take, 
gather,  or  destroy  the  eggs  of  any  quail,  bob-white,  par- 
tridge, pheasant,  grouse,  or  dove,  or  any  kind  of  wild 
duck,  shall  be  guilty  of  a  misdemeanor. 

Every  person  who,  in  the  state  of  California,  between 
the  first  day  of  March  and  the  first  day  of  August  in 
each  year,  shall  hunt,  pursue,  take,  kill,  or  destroy,  or 
have  in  his  possession,  doves,  shall  be  guilty  of  a  misde- 
meanor. 

Every  person  who,  in  the  state  of  California,  shall, 
within  the  two  years  next  (except  from  September  first 
to  October  fifteenth  in  each  year)  after  the  passage  of  this 
act,  hunt,  pursue,  take,  kill,  or  destroy  any  male  deer, 
elk,  antelope,  mountain  sheep,  or  buck,  shall  be  guilty 
of  a  misdemeanor. 

Every  person  who,  in  the  state  of  California,  shall  at 
any  time  hunt,  pursue,  kill,  take,  or  destroy  any  female 
deer,  antelope,  elk,  mountain  sheep,  or  doe,  shall  be 
guilty  of  a  misdemeanor. 

Every  person  who  shall  at  any  time  hunt,  pursue,  take, 
kill,  or  destroy  any  spotted  fawn,  shall  be  guilty  of  amis- 
demeanor. 

Every  person  who  shall  take,  kill,  or  destroy,  at  any 
time,  any  bird  mentioned  in  this  section,  unless  the  car* 
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cass  of  ftQch  bird  is  used  or  preserved  by  the  person  wy 
takioff  or  slaying  it,  or  is  sold  for  food,  shall  be  guilty  of 
a  misdemeanor. 

Every  person  in  the  state  of  California  who  shall  at  any 
time  sell  or  offer  for  sale  the  hide  or  meat  of  any  deer, 
elk,  antelope,  or  mountain  sheep,  shall  be  guilty  of  a  mis* 
demeanor. 

Every  person  who  shall  buy,  sell,  offer,  or  expose  for 
sale,  transport  or  carry,  or  have  in  his  possession,  any  deer 
or  deerskin,  or  any  deer  hide  or  pelt  n-om  which  the  evi» 
dence  of  sex  has  been  removecl,  or  any  of  the  aforesaid 
game  at  a  time  when  it  is  unlawful  to  kill  the  same,  shall 
be  guilty  of  a  misdemeanor. 

Every  person  who,  in  the  state  of  California,  shall^ 
within  the  two  years  next  after  the  passage  of  this  act^ 
hunt,  pursue,  take,  kill,  or  destroy,  or  have  in  his  pos- 
session, except  for  purposes  of  propagation,  any  pheasant, 
shall  be  guilty  of  a  misdemeanor. 

Every  person  who  shall  at  any  time  net  or  pound  any 
quail,  partridge,  or  grouse,  and  every  person  who  shall 
sell,  transport,  or  give  away,  or  offer  or  expose  for  sale,  or 
have  in  his  possession,  any  quail,  partridge,  or  grouse  that 
has  been  snared,  captured,  or  taken  in  or  by  any  means  of 
any  net  or  pound,  is  guilty  of  a  misdemeanor. 

Proof  of  possession  of  any  quail,  partridge,  or  grouse 
which  shall  not  show  evidence  of  having  been  taken  by 
means  other  than  a  net  or  pound,  shall  be  prima  facie 
evidence,  in  any  prosecution  for  violation  of  the  provisions 
of  this  section,  that  the  person  in  whose  possession  such 
quail,  partridge,  or  grouse  is  found,  took,  killed,  or  de- 
stroyed the  same  by  means  of  a  net  or  pound. 

Every  cold-storage  company,  person  keeping  a  cold* 
storage  warehouse,  tavern,  or  hotel-keeper,  restaurant  or 
eating-house  keeper,  marketman,  or  other  person  who 
shall  sell,  expose,  or  offer  for  sale,  or  give  away,  or  have 
in  his  possession  in  this  state  any  deer,  quail,  bob- white, 
partridge,  pheasant,  grouse,  dove,  or  wild  duck  during 
the  time  it  shall  be  unlawful  to  kill  such  animal  or  bird, 
shall  be  guilty  of  a  misdemeanor. 

Every  person  who  shall  use  a  shotgun  of  a  larger  caliber 
than  that  commonly  known  and  designated  as  number  ton. 
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gauge,  for  the  parpose  of  killing  or  destroying  any  wild 
uck,  rail,  qnail,  partridge,  pheasant^  or  grouse,  shall  be 
guilty  of  a  misdemeanor. 

Every  person  who,  upon  any  inclosed  or  cultivated 

grounds  which  are  private  property,  and  where  signs  are 
isplayed  forbidding  such  shooting,  shall  shoot  any  quail, 
bob- white,  pheasant,  partridge,  grouse,  dove,  or  wildauck, 
without  permission  nrst  obtained  from  the  owner  or  per- 
son in  possession  of  such  grounds,  shall  be  guilty  of  a 
misdemeanor. 

Any  person  found  guilty  of  a  violation  of  any  of  the 
provisions  of  this  section  shall  be  fined  in  a  sum  not  less 
than  twenty  dollars,  or  be  imprisoned  in  the  county  jail 
in  the  county  in  which  the  conviction  shall  be  had  not  less 
than  ten  days,  or  be  punished  by  both  such  fine  and  im- 
prisonment. One  half  of  all  moneys  collected  for  lines  for 
violations  of  this  section  shall  be  paid  to  the  informer,  one 
quarter  to  the  district  attorney  of  the  county,  and  one 
quarter  shall  be  paid  into  the  fish  commission  fund  for  the 
purchase  and  distribution  of  game  birds  in  the  various 
counties  of  the  state.  [Amendment  approved  March  23, 
1893;  Stats.  1893,  p.  278;  in  effect  immediately.] 

This  section  was  also  amended  In  1891:  Stats.  1891,  p.  472. 

633.  Misdemeanor  to  take  trout  in  certain  season.  Every 
person  who  takes,  catches,  or  kills,  or  exposes  for  sale,  or 
has  in  his  possession,  any  speckled  trout,  brook  or  salmon 
trout,  or  any  variety  of  trout  between  the  first  day  of 
November  and  the  first  day  of  April  in  the  following  year, 
except  salmon  trout  taken  with  rod  and  line  in  tide  water, 
is  ({uilty  of  a  misdemeanor.  [Amendment  approved  March 
17,  1891;  Stats.  1891,  p.  HO.'i 

684.  Act  ajnendingr  Bection  of  code  relatinsr  to  fish 
and  flraxne  is  constitutional:  73  Cal.  257. 

Fines  for  Tiolatinflr  flraxne  laws,  how  disposed  of:  73 
Cal.  257. 

686.  Misdemeanor  to  set  net,  pound,  etc.  ,/orfish.  Every 
person  who  shall  set,  use,  or  continue,  or  who  shall  assist 
in  setting,  using,  or  continuing  any  pound,  weir,  set  net, 
trap,  or  any  other  fixed  or  permanent  contrivance  for 
catching  fish  in  the  waters  of  this  state,  is  guilty  of  a  mis- 
89 
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demeanor.     Every  person  who  shall  cast,  extend,  or  set 
any  seine,  or  net  of  any  kind,  for  the  catching  of  fish  in 
any  river,  stream,  or  slough  of  this  state,  which  shall  ex- 
tend more  than  one  third  across  the  width  of  said  river, 
stream,  or  slough,  at  the  time  and  place  of  such  fishing,  ie 
guilty  of  a  misdemeanor.     Every  person  who  shall  cast^ 
extend,  set,  use,  or  continue,  or  who  shall  assist  in  cast- 
ing,  extending,   using,   or  continuing  Chinese   sturgeon 
lines  or  Chinese  shrimp  or  bag  nets,  or  lines  or  nets  of 
similar  character,  for  the  catching  of  fish  in  the  waters 
of  this  state,  is  guilty  of  a  misdemeanor.     Every  person 
who,  by  seine  or  any  other  means,  shall  catch  the  young 
fish  of  any  species,  and  who  shall  not  return  the  same  to 
the  water  immediately  and  alive,  or  who  shall  sell  or  offer 
for  sale  any  such  fish,  fresh  or  dried,  is  guilty  of  a  misde- 
meanor; provided,  that  it  shall  be  permissible  to  use  or  set 
any  sturgeon  gear  which  will  protect  fish  by  catching  sea 
lions  and  other  fish-destroying  animals,  such  gear  to  con- 
sist of  hooks  made  from  not  larger  than  number  three  nor 
smaller  than  number  five  wire  or  forged  iron,  standard 
measurement.     Permission  to  set  or  use  said  hooks  shall 
only  be  granted  by  the  state  board  of  fish  commissioners, 
and  upon  the  payment  to  them  of  an  annual  license  of  ten 
dollars.     Every  person  who  shall  set,  use,  or  cause  to  be 
set  or  used,  or  assist  in  the  same,  except  as  provided 
herein,  is  guilty  of  a  misdemeanor.     Every  person  con- 
victed of  a  violation  of  any  of  the  provisions  of  this  chap- 
ter shall  be  punished  by  a  fine  of  not  less  than  one  hundred 
dollars,  and  not  more  than  five  hundred  dollars,  or  im- 
prisonment in  the  county  jail  of  the  county  where  the 
offense  was  committed  for  not  less  than  sixty  days  nor 
more  than  twelve  months,  or  by  both  such  fine  and  im- 
prisonment; one  third  of  all  moneys  collected  for  fines 
for  violation  of  the  provisions  of  this  chapter  to  be  paid  to 
the  informer,  one  third  to  the  district  attorney  of  the 
county  in  which  the  action  is  prosecuted,  and  one  third  to 
the  fish  commissioners  of  the  state  of  California.     Noth- 
ing in  this  chapter  shall  be  construed  to  prohibit  the 
United  States  fish  commissioners,  or  the  fish  commission- 
ers of  the  state  of  California,  from  taking  such  fish  as  they 
shall  deem  necessary  for  the  purpose  of  artificial  hatchery. 
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nor  at  any  time.  It  shall  not  be  lawful  for  any  person  to 
buy  or  sell,  or  offer  or  expose  for  sale,  within  this  state, 
any  kind  of  trout  (except  brook  trout)  less  than  eight 
inches  in  length.  Any  person  violating  any  of  the  pro- 
visions of  this  section  is  guilty  of  a  misdemeanor.  The 
board  of  supervisors  of  the  several  counties  of  this  state 
are  authorized  by  ordinance,  duly  passed  and  published, 
to  change  the  beginning  and  ending  of  the  close  season 
named  in  section  six  hundred  and  twenty-six  of  this  code, 
so  as  to  make  the  same  conform  to  the  needs  of  their  re- 
spective counties,  whenever,  in  their  judgment,  they  deem 
the  same  advisable.  [Amendment  approved  March  23, 189S; 
Stats,  1893,  p,  215;  in  effect  immediately.] 
See  ante,  sec.  684,  note. 

637.  Failure  to  construct  or  repair  fish  ladder.  Every 
owner  of  a  dam  or  other  obstruction  in  any  running  water 
of  this  state  who,  after  being  ordered  and  notified  by  the 
fish  commissioners  to  construct  a  fish  ladder  on  or  to  repair 
a  fish  ladder  already  constructed  on  such  dam  or  other  ob- 
struction according  to  the  plans  of  the  fish  commissioners, 
fails  to  construct  or  repair  such  fish  ladder  within  thirty 
days  after  such  notice  is  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  pay  a  fine  of  not  less  than  fifty  dol- 
lars nor  more  than  two  hundred,  or  by  imprisonment  in 
the  county  jail  of  the  county  in  which  such  conviction  is 
had  of  not  less  than  twenty-five  days  nor  more  than  one 
hundred  days. 

2.  One  half  of  all  moneys  collected  as  fines  for  vio- 
lations of  the  provisions  of  this  act  shall  be  paid  to  the 
informer,  one  lourth  to  the  district  attorney  of  the  county 
where  the  conviction  is  secured,  and  the  remaining  one 
fourth  shall  be  paid  to  the  state  board  of  fish  commission- 
ers of  this  state,  to  be  by  them  used  for  the  purposes  and 
in  conformity  of  "an  act  to  authorize  the  state  board  of 
fish  commissioners  to  import  game  birds  into  the  state  for 
propagation,"  approved  March  sixteenth,  eighteen  hun- 
dred and  eighty-nine.  {Amendment  approved  March  11, 
1891;  Stats,  1891,  p,  93.] 

647.    VagTancy— Regularity  of  punishment:  88Cal.  112. 

654.    Power  to  define  offenses  and  fix  penalties  there- 
for rests  entirely  with  the  legislature;  94  Cal.  573. 
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057.  Vagranta  defined,  1.  Every  person  (except  a 
Galifomia  Indian)  without  visible  means  of  living  who  has 
the  physical  ability  to  work,  and  who  does  not  seek  em- 
ployment»  nor  labor  when  employment  is  offered  him;  or, — 

12.  Every  healthy  begger  who  solicits  alms  as  a  business; 
or,— 

3.  Every  person  who  roams  about  from  place  to  place 
without  any  lawful  business;  or, — 

4^  Every  person  known  to  be  a  pickpocket,  thief,  bur- 
glar, or  confidence  operator,  either  by  his  own  confession, 
or  by  his  having  been  convicted  of  either  of  said  offenses, 
and  having  no  visible  or  lawful  means  of  support,  when 
found  loitering  around  any  steamboat  landing,  railroad 
depot,  banking  institution,  broker's  office,  place  of  public 
amusement,  auction  room,  store,  shop,  or  crowded  thor- 
oughfare, car,  or  omnibus,  or  at  any  public  gathering  or 
assembly;  or, — 

5.  Every  idle  or  dissolute  person,  or  associate  of  known 
thieves,  who  wanders  about  the  streets  at  late  or  unusual 
hours  of  the  niji^ht;  or, — 

6.  Every  person  who  lodges  in  any  barn,  shed,  shop, 
outhouse,  vessel,  or  place  other  than  such  as  is  kept  for 
lodging  purposes,  without  the  permission  of  the  owner  or 
party  entitled  to  the  possession  thereof;  or, — 

7.  Every  lewd  or  dissolute  person  who  lives  in  and 
about  houses  of  ill- fame;  or, — 

8.  Every  person  who  acts  as  a  runner  or  capper  for 
attorneys  in  and  about  police  courts  or  city  prisons,  in  in- 
corporated cities  or  cities  and  counties;  or, — 

9.  Every  common  prostitute  and  common  drunkard,  is 
a  vagrant,  and  is  punishable  by  imprisonment  in  the 
county  jail  not  exceeding  six  months.  [Amendment  ap- 
proved March  19,  1891;  StcUs,  1891,  |).  ISO;  in  effect  unme' 
diately.] 

666.    Pnnlahment  where  defendant  had  a  prior  conTi<> 

tion:  65Cal.  295;  73Cal.439;  88Cal.  171. 

669.  Conviction  for  two  distinct  offenses:  76  CaL 
014. 

679.  Coercion  or  compulsion  of  persons  seeking  employ' 
ment  a  misdemeanor.  Any  person  or  corporation  within 
this  state,  or  agent  or  officer  on  behalf  of  snch  person  or 
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corporatioii,  who  shall  hereafter  coerce  or  compel  any 
person  or  persons  to  enter  into  an  agreement,  either  writ- 
ten or  verbal,  not  to  join  or  become  a  member  of  any  labor 
organization,  as  a  condition  of  snch  person  or  persons  se- 
cnriug  employment  or  continuing  in  the  employment  of 
any  such  person  or  corporation^  shall  be  guilty  of  a  mis- 
demeanor. [AmendmejU  approved  March  I4,  1893;  Stats, 
1893,  p.  176.] 

681.    "Oonviction/'  meaning  of:  68  Cal.  176. 

ViolatinflT  riffht  to  fair  trial  by  influencing  jury  by 
means  of  newspaper  articles:  85  Cal.  850. 

684.    Private  oounael  for  prosecution:  87  CaL  348. 

686.  Bias  and  prejudice  of  prosecuting  attorney:  84 
Cal.  468. 

Biffht  of  accused  to  counsel:  80  Cal.  296. 

Improper  remark  of  Judare  on  the  evidence:  80  Cal. 
296. 

Ezcludinff  persons  from  court-room:  65  CaL  223;  73 
Cal.  222. 

Deposition,  admissibility:  66  Cal.  676;  act  allowing  deposi- 
tion to  be  read  is  constitutional:  66  Cal.  101. 

687.  Once  in  Jeopardy:  65  Cal.  232;  67  Cal.  99:  68  Cal. 
»;  70  Cal.  17;  73  Cal.  680;  76  Cal.  57:  77  CaL  176;  77  Cal.  i,13;  77 
Cal.  183;  79  Cal.  178;  79  Cal.  428:  84  Cal.  441;  84  Cal.  468;  85  Cal. 
883;  87  Cal.  281;  94  Cal.  304;  94  Cal.  112. 

Appeal:  65  Cal.  100;  94  Cal.  379. 

Acquittal  for  variance— New^^information:  89  Cal.  223; 
91  Cal.  640. 

688.  Extorted  statements  as  evidence:  65  Cal.  613. 

Accused  person^as  witness:  78  Cal.  84;  78  Cal.  169;  86  Cal. 
81;  96  Cal.  17. 

719.    Police  foroe  of  Sacramento:  85  Cal.  408. 

Police  insurance  fund:  87  Cal.  543;  80  Cal.  266. 

An  act  to  provide  for  the  compensation  oj  the  chief  and  captain 
of  the  police  ana  police-officert  in  cUiea  in  the  state  of  Califomia 
containing  not  less  than  ten  thousand  and  not  exceeding  twenty- 
five  thouMMd  inhabitants^ 

[Approved  March  23, 1893;  Stats.  1893,  p.  280.] 
SscnoN  1.  The  police-ofllcers  and  captains  of  police  in  all 
dties  of  this  state  containing  a  population  of  not  less  than 
ten  thousand  and  not  exceeding  twenty-five  thousand  shall 
receive  a  salary  of  not  leas  th«.n  one  hundred  dollars  and  not 
exceeding  one  hundred  and  twenty-five  dollars  per  month; 
and  the  chief  of  police  in  all  such  cities  shall  receive  a  salary 
of  not  less  than  one  hundred  and  twenty-five  dollars  and  not 
exceeding  one  hundred  and  fifty  dollars  per  month. 
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Sec  2.  The  city  council  of  such  cities  shall,  by  ordinance, 
at  its  first  regular  meeting  in  July  of  each  year,  fix  the  com- 
pensation of  said  chief,  captain,  and  police-officers,  at  a  sum 
not  less  nor  exceeding  the  amounts  herein  provided. 

Sec.  S.  The  city  clerk  of  such  cities  shall  draw  his  warrant 
upon  the  city  treasurer  monthly  in  favor  of  the  chief  of  police 
and  each  of  said  captains  of  police  and  police-officers  for  the 
amount  of  their  monthly  salary  so  fixed  by  the  city  council. 

Sec.  4.  The  city  treasurer  of  such  cities,  out  of  the  funds  of 
such  city,  shall  pay  said  warrants  as  other  warrants  drawn  on 
him  are  paid. 

Sec.  5.  All  acts  and  parts  of  acts  inconsistent  or  in  conflict 
with  this  act  are  hereby  repealed. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  act  to  increase  the  police  force  of  the  various  cities,  and  cities 
and  counties,  and  towns  of  the  state,  and  to  provide  for  the  ap- 
pointment of  such  extra  police-officers,  and  for  the  payment  of 
their  salaries. 

[Approved  February  24, 1891;  Stats.  1891,  p.  10.] 

Section  1.  The  board  of  supervisors,  board  of  trustees,  or 
common  council  of  a  city,  or  city  and  county,  or  town  of  this 
state,  of  the  first,  second,  or  fourth  classes,  are  hereby  author- 
ized and  empowered  to  increase  the  police  force  of  their  re- 
spective cities,  and  cities  and  counties,  or  towns,  from  time  to 
time,  as  may  be  deemed  necessary  by  said  common  council, 
board  of  trustees,  or  board  of  supervisors ;  provided,  that  the 
police  force  in  any  city  or  city  and  county  shall  not  exceed 
in  the  aggregate,  at  anv  time,  one  member  for  every  five  hun- 
dred inhabitants  of  sucn  city  or  city  and  county;  provided  fur- 
ther, that  in  cities  of  the  third  class  the  police  force  shall  not 
exceed  in  the  aggregate,  at  any  time,  one  member  for  every 
one  thousand  inhabitants  of  said  cities,  according  to  the  latest 
census  of  the  United  States;  said  additional  police  force  to  be 
appointed  by  the  board  of  police  commissioners  or  other  board 
or  authority  now  by  law  empowered  to  appoint  police-officers 
in  their  re«)ectlve  cities  or  cities  and  counties,  or  towns. 

Sec.  2.  The  salary  of  additional  police-officers  hereby  au- 
thorized shall  be  of  the  same  amounts  for  each  officer  as  is  now 
paid  by  law  to  the  other  members  of  such  police  force  in  their 
respective  cities,  or  cities  and  counties,  or  towns;  and  said 
additional  police-officers  shall  be  paid  at  the  same  time  and  in 
the  same  manner  and  out  of  the  same  fund  as  the  other  mem- 
bers of  their  respective  police  forces  are  now  or  shall  hereafter 
be  paid. 

Sec.  3.  The  terms  "  common  council,"  "  board  of  trustees." 
and  "  board  of  supervisors  •'  are  hereby  declared  to  inclucte 
any  body  or  board  which,  under  the  law,  is  the  legislative 
department  of  the  government  of  any  city,  or  city  and  county, 
or  town. 

Sec  4.  This  act  shall  be  in  force  and  effect  from  and  after 
its  passage. 
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An  act  authorizing  and  requiring  hoards  or  commissions  having 
the  management  and  control  of  paid  police  force  to  grant  the 
members  thereof  yearly  vacaiions, 

[Approved  March  10, 1891;  Stats.  1891,  p.  47.] 

SEcmoN  1.  In  every  city  or  city  and  county  ol  this  state 
'Where  there  is  a  regularly  organized  paid  i>olice  force,  the 
board  of  supervisors,  common  council,  commissions,  or  other 
body  having  the  management  and  control  of  the  same,  are 
authorized  and  required  once  in  every  year  to  provide  for 
granting  each  member  thereof  a  leave  of  absence  irom  active 
duty  for  a  period  ot  not  less  than  ten  nor  more  than  fifteen 
days.  Leaves  of  absence  so  granted  must  be  arranged  by  said 
board  or  commission  so  as  not  to  interfere  with  the  police  pro- 
tection of  any  such  city  or  city  and  county,  or  to  impair  in  any 
"way  the  efficiency  of  the  department;  and  leaves  of  absence 
panted  in  case  of  sickness  or  in  consequence  of  wounds  or 
injuries  received  while  in  the  discharge  of  duty  shall  not  be 
construed  to  be  or  become  a  part  of  the  leave  of  absence  pro- 
vided for  by  this  act.  No  deduction  must  be  made  from  the 
pay  of  any  police-officer  granted  a  leave  of  absence  under  pro- 
Tisions  of  this  act. 

Segl  2.    This  act  shall  take  effect  immediately. 

An  act  to  amend  an  act  entitled  "An  act  to  create  a  politic  reliefs 
healthy  life  insurance,  and  pension  fund  in  the  several  counties, 
cities  and  counties,  cities,  and  towns  of  the  state,"  approved  March 
h,  1889. 

[Approved  March  81, 1891;  Stats.  1891,  p.  469.] 

Section  1.  Section  (1)  one  of  the  "Act  to  create  a  police  re- 
lief, health,  and  life  insurance  and  pension  fund  in  the  several 
counties,  cities  and  counties,  cities,  and  towns  of  the  state,'* 
approved  March  fourth,  eighteen  hundred  and  eighty-nine,  is 
hereby  amended  so  as  to  read  as  follows:  — 

Section  1.  The  chairman  of  the  board  of  supervisors  of  the 
county,  city  and  county,  city,  or  incorporated  town  in  which 
there  is  no  board  of  police  commissioners,  the  treasurer  of  the 
county,  city  and  county,  or  incorporated  town,  and  the  chief 
of  police,  and  their  successors  in  office,  are  hereby  constituted 
a  board  of  trustees  of  the  i)olice  relief  or  pension  fund  of  the 
police  department,  to  provide  for  the  disbursement  of  the  same 
and  to  designate  the  oenefi claries  thereof,  as  hereinafter  di- 
rected, which  board  shall  be  known  as  the  "  Board  of  Police 
Pension  Fund  Commissioners";  provided,  however,  that  where 
there  is  in  any  county,  city  and  county,  city,  or  town,  a  board 
of  police  commissioners,  then  such  body  shall  constitute  said 
board  of  trustees  of  the  police  relief  and  pension  fund  of  the 
police  department. 

Section  (2)  two  of  said  act  is  hereby  amended  so  as  to  read 
as  follows:  — 

Section  2.  They  shall  organize  as  such  board  by  choosing 
one  of  their  number  as  chairman,  and  by  appointing  a  secre- 
tary. The  treasurer  of  the  county,  city  and  county,  city,  or 
town  shall  be  ex  officio  treasurer  oi  said  fund.    Such  board  of 
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trustees  shairhaye  charge  of  and  administer  said  fund,* and  to 
order  payments  therefrom  In  pursuance  of  the  provisions  of 
this  act.  They  shall  report  annually,  in  the  month  of  June,  to 
the  board  of  supervisors,  or  other  governing  authority  of  the 
county,  city  and  county,  city,  or  incorporated  town,  the  con- 
dition of  the  police  relief  and  pension  fund,  and  the  receipts 
and  disbursements  on  account  of  the  same,  with  a  full  and 
complete  list  of  the  beneficiaries  of  said  fund  and  the  amounts 
paid  them. 

An  act  to  amend  section  seven  of  an  act  entitled  **An  act  to  create 
a  police  relief,  healthy  o,nd  l%fe  insurance  and  pension  fund  in 
the  several  counties,  cities  and  counties,  cities,  and  tovons  of  the 
state." 

(Approved  March  31, 1891;  Stats.  1891,  p.  287.] 

Sbctiox  1.  Section  seven  of  said  act  is  amended  so  as  to  read 
as  follows:  — 

Section  7.  Whenever  any  member  of  the  police  department 
of  such  county,  city  and  county,  city  or  town  shall,  after  ten 
years  of  service,  die  from  natural  causes,  then  his  widow  or 
children,  or  if  there  be  no  widow  or  children,  then  his  mother 
or  unmarried  sisters,  shall  be  entitled  to  the  sum  of  one  thou- 
sand dollars  from  such  fund. 

Sec.  2.    This  act  shall  take  effect  from  and  after  its  passage. 

772.  Misconduct  of  officer  —  Summary  removal  —  Ac- 
cusation: 83  Cal.  46;  85  CaL  685;  85  Cal.  639;  68  Cal.  324;  96  Cal. 
155. 

Act  of  Karch  80, 1874,  providing  for  removal  of  certain 
officers,  was  abolished  by  the  new  constitution:  75  Cal.  147. 

784.  Subsequent  arrest  for  same  offense,  where 
former  proceeding  pending,  effect  of:  71  Cal.  884. 

786.    Property  brougrht  into  another  county:  74 

Cal.  94.   See  91  Cal.  23. 

799.  No  limitation  in  certain  crimes.  There  is  no  liini« 
tation  of  time  within  which  a  prosecution  for  murder,  the 
embezzlement  of  public  moneys,  and  the  falsification  of 

Sublio  records  must  be  commenced.  Prosecution  for  mur- 
er  may  be  commenced  at  any  time  after  the  death  of  the 
person  killed,  and  for  the  embezzlement  of  public  money 
or  the  falsification  of  public  records,  at  any  time  after  the 
discovery  of  the  crime.  [Amendment  approved  March  SO, 
1891;  Stale,  1891,  p.  19^.] 

800.  An  indictment  for  any  other  felony  than  murder, 

the  embezzlement  of  public  money,  or  the  falsification  of 

public  records,  must  be  found,  or  an  information  filed, 

within  three  years  after  its  commission.     [Amendmeni  op- 

proved  March  £0, 1891;  State,  1891,  p.  19^,] 
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801.    liimitationof  misdexaeanor:  85  Gal.  86. 

806.    Swearinflr  to  complaint:  65  Gal.  615. 

809.    Bate  of  fllingr  —  Of  order  of  commitinent :  68  Gal.  576; 
of  the  shorthand  reporter's  notes  of  the  evidence:  65  Gal.  107. 

Irregrularity  in  examination  or  commitment:  68  Gal. 
676. 

Desifirnation  of  offense  in  indictment:  66  Gal.  662;  67 
Cal.  231. 

Defendant  charged  by  fictitious  name:  73  Gal.  272. 

811.  Complaint,  sufQciency  of  to  sustain  warrant  of  ar- 
rest: 74  Gal.  164;  91  Gal.  23. 

821.  Commitment  by  one  and  examination  by  another 
justice:  65  Gal.  216. 

868.  ICandamns  to  compel  Justice  to  proceed  with  pre- 
liminary examination:  66  GaL  594. 

861.    Continuances,  consent  to:  75  Gal.  901. 

864.  Admission  of  reporter's  transcript  of  testi- 
mony of  deposing  witness:  75  Gal.  301. 

866.  Failure  to  ask  "witness  his  business  is  not  preju- 
dicial: 69  Cal.  601. 

869.  Section  allowinar  depositions  taken  on  prelim- 
inary examination  to  be  read  is  constitutional:  66  Gal.  101. 

Compensation  of  shorthand  reporter:  83  Gal.  361. 

Transcript  of  reporter's  notes  as  evidence:  75  Cal.  96; 
75  Gal.  301. 

Objection  to  question:  75  Cal.  96. 

Business  or  profession  of  deponent,  what  statement  of 
Bufflcient:  75Gai;301. 

878.  Commitment,  sufficiency  of  and  validity:  65  Gal.  216; 
66  Gal.  662;  68  Gal.  576 :  73  Gal.  252;  84  Gal.  596 ;  85  Gal.  309;  85  Gal. 
862;  88  Cal.  316|  90  Cal.  195;  93  Cal.  377;  94  Gal.  497;  96  Cal.  315. 

Amendment  of  defective  commitment:  85  Gal.  809. 

877.  Warrant  of  commitment  will  be  presumed  to 
have  been  made  out  as  required  by  this  section,  when :  68  Gal. 
576. 

882 .  Deposition  taken  pendinar  an  information  upon 
a  void  commitment  cannot  be  read:  84  Gal.  598. 

888.  Failure  to  return  depositions:  66  Gal.  662;  95 
Cal.  657. 

894.  liegrality  of  errand  Jury  not  determined  upon  writ 
of  review  in  an  agreed  case,  when :  91  Gal.  535. 

896.  Collateral  attack  on  validity  of  grrand  Jury :  69 

Cal.  541. 

897.  Challenge  after  discharge  of  grrand  Jury:  88 

Cal*  23S. 
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906.    Term  of  service  of  grand  jury :  69  Cal.  541. 

019.  Witness  refasin^  to  appear  and  testify  before 
grand  jury  is  guilty  of  contempt:  69  Cal.  541;  91  Cal.  546. 

Bias  on  part  of  grand  Jury  is  not  shown  by  calling  wit- 
nesses whose  testimony  is  corroborating:  77  Cal.  618. 

920.  Riffht  of  defendant  to  be  heard  before  grand 
Jury:  76  Cal.  328. 

926.    0rand  Juror  as  a  'witness:  77  Cal.  620. 

948.  Eifect  of  dismissal  of  bill  by  grand  Jury:  65  Cal. 
216., 

948.  Indorsement  of  names  of  witnesses  on  indict- 
ment: 71  Cal.  212;  77  Cal.  618. 

944.    Time  for  fllinar  indictment:  95  Cal.  657. 

968.    Name  of  defendant:  65  Cal.  613;  79  CaL  178. 

966.  Kisnomer  of  person  injured:  67  Cal.  65;  69  CaL 
22G;  72  Cal.  402;  87  Cal.  281. 

968.  Indictment  following  language  of  statute:  70  CaL 
116:  82  Cal.  585;  91  Cal.  465;  88  CaL  136;  89  CaL  144;  84  Cal.  567; 
78  CaL  84;  81  CaL  158. 

969.  Indictment  in  particular  offenses.  See  Par- 
ticular OfFenses. 

General  rules  as  to  indictment  —  Particularity  of  aver- 
ment required :  78  CaL  84;  95  Cal.  654;  sufficiency  tested  by 
conformity  to  statutory  provisions:  89  CaL  492;  90  CaL  569;  82 
CaL  585.    See  96  CaL  171. 

Affirmative  showing  of  jurisdiction :  92  CaL  277. 

Omission  of  name  of  county  in  title :  65  Cal.  564. 

Series  of  acts  constituting  one  offense:  93  Cal.  64L 

Misnomer  of  prosecutrix  —  Idem  sonans:  89  CaL  144. 

Kiflplaoement  of  words:  88  CaL  136. 

Criminal  intent  need  not  be  shown:  96  Cat.  171. 

Ohararinflr  different  offense  than  that  named  in  indict* 
ment:  9rCar640. 

Amendment  of  indictment:  69  Cal.  184;  91  CaL  640. 

970.  Withdrawal  of  indictment  as  to  one  defendant: 
92  Cal.  568;  erasure  of  defendant's  name  in  such  case,  effect  of: 
92  Cal.  5G8. 

971.  Accessary  is  tried  and  punished  as  principal: 

78  CaL  84. 

Indictment  of  accessary:  78  CaL  84. 

976.    Withdrawal  of  plea  as  to  prior  convictions: 

88  Cal.  114. 

987.    Assiflrnmentof  counsel:  66  Cal.  228. 

_  988.    Arraignment  and  plea:  81  Cal.  566;  84  CaL  484;  88 
CaL  114;  88  CaL  140. 
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995.     SettinfiT   aside    information    or  indictment* 

grounds  for  —  Want  of  jurisdiction:  68  Cal.  500;  65  Cal.  107. 

Swearing  to  complaint  before  justice:  65  Cal.  613. 

Irregulaity  in  warrant  of  arrest:  91  Cal.  23. 

Where  no  offense  in  commitTnent  or  depositions:  91  Cal.  91. 

Defect  in  complaint:  96  Cal.  315. 

Because  oath  administered  by  clerk  of  police  court:  96  Cal.  315. 

Illegal  commitment:  93  Cal.  377;  94  Cal.  497;  84  Cal.  616;  84  Cal. 
698;  88  Cal.  84;  76  Cal.  328. 

Indictment  not  based  on  any  charge  for  which  defendant  held  to 
ansioer:  66  (>'al.  394. 

Designation  of  defendant  by  different  names:  65  Cal.  613. 

Variance  of  information  from  commitment:  94  Cal.  497.  See  94 
Cal.  497. 

Indictment  without  giving  defendant  opportunity  to  challenge 
grand  jury:  88  Cal.  238. 

Discharge  on  habeas  corpus:  79  Cal.  554. 

Decision  of  trial  court  on  motion — Presumption:  91  Cal.  640. 

1004.  Demurrer  to  indictment  because  commitment 
illegal:  82  Cal.  620. 

Demurrer  properly  overruled  if  Indictment  sufficient 
after  part  objected  to  is  stricken  out:  87  Cal.  122. 

1007.  Confession  of  demurrer:'  65  Cal.  664. 

Judgment  on  demurrer  — Appeal,  how  may  be  taken: 
65  Cal.  644. 

Absence  of  counsel  for  defendant  on  overruling  de« 
murrer:  73  Cal.  220. 

1008.  Allow  infir  demurrer— Orderingr  new  indict- 
ment: 77  Cal.  SO. 

1012.  Arrest  of  judflrment :  82  Cal.  620 ;  83  Cal.  374 ;  92  CaL 
277.    See  66  Cal.  290. 

1017.  Arraignment  and  plea:  See  ante,  sec.  988,  note. 

1018.  Effect  of  withdrawing*  plea  of  gruilty:  82  Cal. 
617. 

Withdrawal  of  plea  after  punishment  fixed:  67  CaL 
US. 

Jury  trial  waived  by  plea  of  guilty:  67  Cal.  113. 

1021.  This  section,  providing  that  acquittal  for  vari- 
ance is  no  acquittal  of  the  olTense,  is  constitutional:  79  Cal. 
178. 

1022.  Once  in  Jeopardy,  plea  of:  See  ante,  sec.  687,  note. 
1024.    Defendant  standing  mute:  71  Cal.  395. 

1026.   Askings  defendant  as  to  prior  convictions:  65 

Cal.  295. 

Verdict  where  previous  conviction  charged  and  con- 
fessed: 65  Cal.  295;  is  Cal.  488. 

1083.  Change  of  venue:  66  Cal.  138;  76  Cal.  328;  80  CaL 
296;  86  CaL  600;  87  Cal.  848. 
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1086.   TransmisBlon  of  txapers  on  change  of  yenne:  71 
Cal.e02. 

1042.    OonslBtency  of  proseoution:  92  Cal.  482. 

1048.    Absence  Lof  defendant  from  court-rcK>m:  68 
Cal.  623. 

Absence  from  trial  of  co-defendant:  88  CaL  488. 

1046.    Formation  of  Jury:  65  Cal.  77;  65  CaL  107;  77  CaL 

618. 

1062.   Postponement  and  continuance  of  triiJ:  <6 
CaL  394;  60  CaL  2%;  76  Cal.  328;  77  CaL  618;  88  Cal.  238. 

1066.  Oommon-law  Jury:  87  CaL  348. 
1069.    Cballenffe  to  panel:  73  CaL  355. 

1067.  Instruction  as  to  riffht  of  challempe:  76  CsL 

828;  88  CaL  483;  92  CaL  094. 

1068.  Objection  to  competency  of  jnror  taken  for 
first  time  after  verdict  rendered  is  not  available:  66  Cal.  99. 

1069.  Peremptory  challenges:  65  Cal.  107;  66  Cal.  188; 
•7  CaL  117;  96  CaL  125;  96  Cal.  315. 

1072.    Ohallenffe  for  cause:  70  CaL  11. 

1074.  ChaUenge  for  bias:  78  Cal.  813;  72  Cal.  890;  87 CaL 
$48;  96  CaL  125. 

Scruples  against  death  penalty :  65  Cal.  138.  See  76  CbL 
818. 

1098.  Beadinsr  information  to  Jury  ^  Presumptions  as 
to:  73  CaL  548;  78CaL  611;  88  CaL  114;  88  CaL  140;  84  CaL  449; 
87  CaL  281. 

Statement  of  case  for  proseoution:  92  CaL  594. 

Openinir  statement  for  defendant:  67  Cal.  228;  76  CaL 
818. 

Prsjudicial  conduct  of  district  attorney:  78  Cal.  817; 
92  CaL  282;  95  Cal.  227. 

]ireJudioial  remarks  of  court:  92  CaL  482. 

Argument  of  counsel:  85  Cal.  383;  94  Cal.  45;  94  Cal.  50K; 
96  CaL  17. 

1102.   Declarations,  admissions,  or  confessions  of 

defendant:  66  Cal.  278;  72  CaL  582;  78  CaL  548;  75  CaL  415;  76 
CaL  328;  84  CaL  598;  89  CaL  158;  90  CaL  586;  92  CaL  668;  94  CaL 
112;  94  Cal.  550. 

Oonduct  of  defendant  when  arrested:  80  Cal.  688. 

Bvidence  of  part  of  same  transaction:  75  Cal.  415. 

Evidence  of  other  offenses:  66  CaL  668;  85  Cal.  174;  8K 
CaL  421;  94  CaL  255;  96  CaL  171;  91  Cal.  470. 

Facts  occurring'  subsequent  to  offense:  66  Cal.  662. 

Beputation  of  defendant:  68  CaL  623;  70 Cal.  96;  72  CaL 
212;  72  Cal.  682;  78  CaL  169;  96  CaL  316. 
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Oood  oharaoter  of  nnlmpeached  witness:  93  Gal.  G96. 

Oiroumstantial  evidence:  69  Gal.  180;  72  Gal.  582;  81  Gal. 
210;  84  Gal.  449;  91  Gal.  98;  96  Gal.  239;  94  Gal.  89;  85  Gal.  421. 

Fligrht  as  evidence  of  guilt:  65  Gal.  101;  74  Gal.  642;  77  CaL 
147;  80  Gal.  160;  84  Gal.  276;  84  Gal.  573. 

Oonvereations  of  witness  with  third  persons:  87 

Cal.  348;  94  Gal.  509. 

Attempts  to  bribe  witness:  84  Gal.  276. 

Attempts  to  persuade  witness  to  leave  oountry :  94 
Cal.  255. 

Defendant's  efforts  to  secure  release  of  third  person: 
94  Gal.  255. 

Declarations  of  ffuilt  by  third  person:  94  Cal.  550;  9i 
Cal.  595. 

Evidence  of  identity  of  defendant:  91  Gal.  265. 

Alibi:  69  Gal.  180:  69  Cal.  552;  72  Gal.  212:  78  Gal.  317:  85  Gal. 
39;  85  Gal.  171 ;  «5  Gal.  421 ;  86  Gal.  225;  86  Gal.  329;  86  Gal. 403;  92 
Gal.  568;  94  Gal.  550. 

Fart  of  preliminary  examination,  admission  of,  entl* 
ties  admission  of  the  rest:  ^  Gal.  536. 

Medical  experts:  80  Cal.  34. 

Practical  tests;  85  Gal.  39. 

Proof  of  venue:  88  Gal.  140;  90  Gal.  877. 

Variance:  74  Cal.  94;  89  Gal.  223;  68  Gal.  484. 

Cross-examination:  92  Gal.  506;  92  Cal.  568;  94  Cal.  609;  96 
Cal.  171. 

Defendant  as  a  witness.  Instruction  as  to:  96  Cal.  171;  84 
CaL  31. 

Beopeninflr  case:  65  Cal.  104. 

Bepetition  of  testimony:  84  CaL  573;  94  Cal.  509. 

1105.  Burden  of  proof  in  homicide :  65  Gal.  101 ;  71  Cal. 
1;  71  Gal.  296;  80  CaL  160;  81  CaL  142;  83  Gal.  380;  86  Gal.  144;  86 
Cal.  225;  86  Cal.  295;  87  Gal.  348;  91  CaL  98;  94  Cal.  95. 

This  section  does  not  apply  to  assaults  to  commit  mur- 
der: 80  Gal.  41 ;  88  CaL  422. 

1107.    Evidence  in  forgery:  See  ante,  sec.  470,  note. 

1110.    False  pretenses:  See  ante,  sec.  532,  note. 

nil.  Accomplices!  72  Gal.  458;  75  Gal.  301;  77  CaL  618;  78 
Cal.  619;  94  CaL  89;  94  Gal.  255;  96  CaL  171. 

Corroboration:  65  Gal.  307:  66  Gal.  468;  71  CaL  17;  73  Cal. 
313;  73  Cal.  348;  75  CaL  301;  84  Gal.  480;  85  GaL  171;  89  Gal.  492. 

1118.  Instruction  to  acauit:  70  Gal.  17. 

1119.  View  of  place  of  crime:  68  Gal.  623;  70  CaL  193; 
71  CaL  602;  72  Cal.  117;  74  CaL  569;  86  CaL  225. 

1122.    Admonishinsr  Juror  on  adjournment:  84  CaL  606. 
90 
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Juror  oonTersinar  about  the  case:  68  Cal.  57d. 

1128.    Biokness  of  Juror:  72  Cal.  490. 

1127.   Instruction  as  to  williul  act:  68 Cal.  434« 

Instruction  assuming  sruilt  or  innocence:  75  CaL 
806;  77  Cal.  123;  81  Cal.  113. 

Instructions  as  to  evidence:  73  Cal.  511;  85  Cal.  568;  86 
Cal.  SI:  88  Cal.  422;  89  Cal.  492;  93  CaL  596. 

Seasonable  doubt:  68  CaL  434;  73  Cal.  511;  79  CaL  625;  80 
CaL  296;  84  Cal.  81;  85  CaL  231;  85  CaL  568:  86  CaL  329;  87  CaL 
117;  89  Cal.  492;  92  Cal.  568;  92  CaL  607;  93  CaL  277;  93  Cal.  596; 
93  CaL  641;  96  CaL  815. 

Innocence  and  burden  of  proof,  instructions  as  to;  76 
CaL  521 ;  76  CaL  886;  94  CaL  509;  94  CaL  573. 

Gk>od  character  ol  defendant,  instruction  as  to:  66  Cal.  99; 
81  CaL  566. 

Credibility  of  witness:  85  Cal.  568;  86  Cal.  81:  95  CaL  651 
Arflrnmentative  charsre:  95  CaL  640. 
Hypothetical  instruction:  94  CaL  255. 
Instructions  correct  as  a  whole:  86  Cal.  829. 
Bequestinff  instructions:  93  Cal.  518;  93  CaL  658. 

Oral  charsre,  reducing  to  writing  —  Presumption  as  to:  70 
Cal.  643;  76  CaL  57;  88  CaL  114;  88  CaL  140;  88  Cal.  171. 

1181.    Embeszlement:  See  ante,  sec.  503,  note. 

1187.  Beceivinff  evidence  out  of  court,  what  is:  74 
Cal.  482. 

1188.  Becharflrinsr  Jnry:  65  Cal.  568;  65  Cal.  62L 

1140.  Dischargre  of  Jury,  presumption  of  consent:  76 
Cal.  57. 

1142.  Discharffinff  Jury  on  leffal  holidey:  65  Cal. 
62L 

1148.  Presence  of  defendant  upon  return  of  ver- 
dict: 70  CaL  469. 

Polling  Jury  in  absence  of  defendant's  attorney:  65 

CaL  267. 

1149.  Declaring  and  recordingr  verdict:  94  Cal.  112. 

1167.  Findiner  decree  of  crime:  67  CaL  350;  73  Cal.  580; 
78  Cal.  368;  87  CaL  122;  94  CaL  379. 

1168.  Pinding*  on  previous  conviction:  65  Cal.  295;  78 
CaL  488;  73  CaL  548. 

1169.  Conviction  for  lesser  offense:  93  Cal.  664;  88 
CaL  422;  94  CaL  304. 

1161.    Becallinff  Jury  to  amend  verdict:  94  Cal.  379. 

1164.    Declarinflr  and  recording  verdict:  94  Cal.  112. 

1170.  Challenge  for  bias,  review  of:  65  CaL  107;  83  CaL 
880;  96  Cal.  125. 
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1171.  Bill  of  exceptions:  72  Cal.  46;  73  Cal.  537;  75Cal« 
S06;  78  Cal.  405;  86  Cal.  154;  94  CaL  502;  96  Cal.  17. 

Authentication  of  bill  of  exceptions:  78  Cal.  1;  83  Cal. 
419. 

1174.  Settlement  of  bill  of  exceptions:  73  Cal.  537;  73  Cal. 
378;  73  Cal.  1;  74  Cal.  188;  76  Cal.  513;  76  Cal.  328;  78  Cal.  346;  94 
Cal.  502;  96  Cal.  5%. 

1181.  Nevr  trial  — Receiving  evidence  out  of  court:  71  Cal. 
895;  73  Gal.  405;  74  Cal.  482;  76  Cal.  328. 

Insufficiency  of  evidence:  66  Cal.  597;  67  Cal.  31;  68  Cal.  573. 

Hln£S9  of  juror:  76  Cal.  573. 

Separaiwn  —  Drinking  —  Misconduct  of  jury:  78  Cal.  317;  80 
Cal.  34;  86  Cal.  225:  88  Cal.  114;  88  Cal.  602. 

Newly  discovered  evidence:  76  Cal.  328;  78  Cal.  41;  85  Cal.  421. 

1185.  Motion  in  arrest  of  Judgrment,  grounds  of:  71 
Cal.  384;  review  of  on  appeal:  81  Cal.  616;  96  Cal.  815. 

1191.  Prononncingr  sentence,  time  of:  65  Cal.  174;  88 
Cal.  176;  waiver  of  time:  88  Cal.  171. 

Commitment  upon  judgrment  of  conviction,  recitals  in: 
83  Cal.  620. 

1200.  Informingr  defendant  of  his  rlffhts  before  pro- 
Bouncing  judgment:  70  Cal.  469;  83  Cal.  620;  88  Cal.  171. 

1202.  Judgment  —  Sufficiency  and  validity :  78  CaL  84;  88 
Cal.  171;  88  Cal.  114;  89  Cal.  421;  87  Cal.  122;  87  Cal.  281. 

Entry  of  Judgrment  nunc  pro  tunc:  79  Cal.  631. 

Vacatingr  void  sentence  —Second  sentence:  84  Cal. 44L 

Separate  convictions— Duration  of  imprisonment:  86 
Cal.  427. 

1205.  ImprisonmefU  for  Jine,  A  judgment  that  the 
defendant  pay  a  fine  may  also  direct  that  he  be  imprisoned 
until  the  fine  be  satisfied.  But  the  judgment  must  specify 
the  extent  of  the  imprisonment,  which  must  not  exceed 
one  day  for  every  two  dollars  of  the  fine,  nor  extend  in 
any  case  beyond  the  term  for  which  the  defendant  might 
be  sentenced  to  imprisonment  for  the  offense  of  which  he 
has  been  convicted.  [Amendment  approved  March  10, 1891; 
Stats.  1801,  p.  62,  \ 

Imposingr  imprisonment  on  non-payment  of  fine:  66 

Cal.  184:  73  Cal.  486;  78  Cal.  304;  82  Cal.  273;  82  Cal.  454;  82  Cal. 
518:  83  Cal.  388;  84  Cal.  165:  84  Cal.  468;  85  Cal.  36;  85  Cal.  600;  88 
Cal.  579;  89  Cal.  471;  96  Cal.  362. 

1207.    Judgrment  must  conform  to  verdict:  71  Cal. 

884. 

Judgrment  roU;  77  Cal.  179. 
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1217.  Warrant  qf  execution  qf  death  penalty.  Whea 
judgmeat  of  death  is  rendered,  a  warrant,  signed  by  the 
jadge  and  attested  by  the  clerk,  nnder  the  seal  of  the 
courts  mnst  be  drawn  and  delivered  to  the  8heri£  It 
must  state  the  conviction  and  judgment^  and  appoint  a 
day  on  which  the  judgment  is  to  be  executed,  which  mnst 
not  be  less  than  sixty  nor  more  than  ninety  days  from  the 
time  of  judgment,  and  must  direct  the  sheriff  to  deliver 
the  defendant,  within  ten  days  from  the  time  of  judgment, 
to  the  warden  of  one  of  the  state  prisons  of  this  state,  for 
execution,  such  prison  to  be  designated  in  the  warrant. 
[Amendment  approved  March  SI,  1891;  Staia,  1891,  p.  S72.\ 

Amendment  of  sections  relating  to  execution  of 
death  penalty  does  not  apply  to  prior  convictions:  95  CaL  425l 

1220.  Governor  may  suspend.  No  judge,  court,  or 
officer,  other  than  the  governor,  can  suspend  the  execution 
of  a  judgment  of  death,  except  the  warden  of  the  state 
prison  to  whom  he  is  delivered  for  execution,  as  provided 
in  the  six  succeeding  sections,  unless  an  appeal  is  taken. 
[Amendmejil  approved  March  SI,  1891;  Stats.  1891,  p.  S7S.} 

1221.  Dmty  of  vxirdenvjith  insane.  If,  after  judgment 
of  death,  there  is  good  reason  to  suppose  that  the  defend- 
ant has  become  insane,  the  warden  of  the  state  prison  to 
whom  he  is  delivered  for  execution,  with  the  concurrence 
of  the  judge  of  the  superior  court  of  the  county  in  which 
such  prison  is  situated,  may  summon  from  the  list  of 
jurors  selected  by  the  supervisors  for  the  year,  a  jury  of 
twelve  persons,  to  inquire  into  the  supposed  insanity,  and 
mnst  give  immediate  notice  thereof  to  the  district  attor- 
ney of  such  county.  [Amendment  approved  March  SI, 
1891;  Stats.  1891,  p,  g7S.] 

1228.  Certificate.  A  certificate  of  the  inquisition  must 
be  signed  by  the  jurors  and  the  warden,  and  filed  with 
the  clerk  of  the  superior  court  of  the  county  in  which  such 
state  prison  is  situated.  [Amendment  apprcved  March  SI, 
1891;  Stats.  1891;  p.  IS7S.] 

1224.  AcHon  of  officer  when  prisoner  is  tttsone.  If  it  is 
found  by  the  inquisition  that  the  defendant  is  sane,  the 
warden  must  execute  the  judgment;  but  if  it  is  found  that 
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I 
lie  is  insane,  the  warden  mnst  snspend  the  execution  of  the 
judgment  until  he  receives  a  warrant  from  the  governor, 
or  from  the  judge  of  the  superior  court  of  the  county  in 
"which  such  state  prison  is  situated,  directing  the  execution 
of  the  judgment.  If  the  inquisition  finds  that  the  defend* 
ant  is  insane,  the  warden  must  immediately  transmit  it  to 
the  governor,  who  may,  when  the  defendant  becomes  sane, 
issue  a  warrant  appointing  a  day  for  the  execution  of  the 
judgment.  [Amendment  approved  March  Sl^  1891;  Stats. 
189Up.27S.^  ' 

1226.  Duty  of  warden  when  female  ia  supposed  to  he 
jpregnant.  If  there  is  good  reason  to  suppose  that  a  female 
against  whom  a  judgment  of  death  is  rendered  is  pregnant, 
the  warden  of  the  state  prison  to  whom  she  is  dehvered 
for  execution,  with  the  concurrence  of  the  superior  court 
of  the  county  in  which  such  state  prison  is  situated,  may 
summon  a  jury  of  three  physicians  to  inquire  into  the  sup- 
posed pregnancy.  Immediate  notice  thereof  must  be  given 
to  the  district  attorney  of  such  county,  and  the  provisions 
of  sections  twelve  hundred  and  twenty-two  and  twelve 
hundred  and  twenty -three  apply  to  the  proceedings  upon 
the  inquisition.  [Amendment  approved  March  SI,  1891; 
Stats,  1891,  p,  273.] 

1226.  Duty  when  found  to  he  pregnant.  If  it  is  found 
by  the  inquisition  that  the  female  is  not  pregnant,  the 
warden  must  execute  the  judgment;  if  it  is  found  that  she 
is  pregnant,  the  warden  must  suspend  the  execution  of 
the  judgment,  and  transmit  the  inquisition  to  the  gov- 
ernor. When  the  governor  is  satisfied  that  the  female  is 
no  longer  pregnant,  he  may  issue  his  warrant  appointing 
a  day  for  the  execution  of  the  judgment.  [Amendment 
approved  March  SI,  1891;  Stats,  1891,  p,  ^4.} 

1227.  Duty  of  officers  where  judgment  of  death  has  not 
been  eaxcuied.  If  for  any  reason  a  judgment  of  death  has 
not  been  executed,  and  it  remains  in  force,  the  court  in 
which  the  conviction  is  had,  on  the  application  of  the  dis* 
trict  attorney  of  the  county  in  which  the  conviction  is  had, 
must  order  the  defendant  to  be  brought  before  it,  or  if  he 
is  at  large,  a  warrant  for  apprehension  may  be  issued« 
Upon  the  defendant  being  brought  before  the  courts  it 
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jajxat  inquire  into  the  facts,  and  if  no  legal  reasons  exist 
Against  the  execntion  of  the  judgment,  must  make  an  or* 
der  that  the  warden  of  the  state  prison  to  whom  the  sheriff 
is  directed  to  deliver  the  defendant  shall  execute  the  judg- 
ment at  a  specified  time.  The  warden  must  execute  the 
judgment  accordingly.  [Amendment  approved  March  31, 
1891;  Stats,  1891,  p.  ^4-] 

1229.  Where  judgment  must  he  executed.  WJio  may  he 
present.  A  judgment  of  death  must  be  executed  within 
the  walls  of  one  of  the  state  prisons  designated  by  the 
court  by  which  judgment  is  rendered.  The  warden  of  the 
state  prison  where  the  execution  is  to  take  place  must  be 
present  at  the  execution,  and  must  invite  the  presence  of 
a  physician,  the  attorney -general  of  the  state,  and  at  least 
twelve  reputable  citizens,  to  be  selected  by  him;  and  be 
shall,  at  the  request  of  the  defendant,  permit  such  minis- 
ters of  the  gospel,  not  exceeding  two,  as  the  defendant 
may  name,  and  any  persons,  relatives,  or  friends,  not  to 
exceed  five,  to  be  present  at  the  execution,  together  with 
such  peace  officers  as  he  may  think  expedient,  to  witness 
the  execution.  But  no  other  persons  than  those  mentioned 
in  this  section  can  be  present  at  the  execution,  nor  can  any 
person  under  age  be  allowed  to  witness  the  same.  [Amend' 
ment  approved  March  31,  1891;  Stats.  1891,  p.  B74.\ 

See  ante,  sec.  1217,  note. 

1280.  Return  of  warden.  After  the  execution,  the 
warrant  must  make  a  return  upon  the  dea^h  warrant  to 
the  court  by  which  the  judgment  was  rendered,  showing 
the  time,  mode,  and  manner  in  which  it  was  executed. 
{Amendment  approved  March  SI,  1891;  Stats.  1891,  p.  S74.] 

1286.  Appellate  Jarlsdiotlon  in  cases  of  misde- 
meanor prosecuted  by  indictment  or  information:  65  Cal.  644. 

1287.  What  Judgments  and  orders  are  appealable: 

65  Cal.  28;  65  Cal.  100;  65  Cal.  78;  65  Cal.  99;  77  Cal.  l45;  95  CftL 
694. 

1288.  Appeals  by  the  people:  65  Cal.  644;  70  CaL  17;  71 

Cal.  542. 

1240.    ITotioe  of  appeal:  66  Cal.  11;  70  Cal.  33. 

1248.  Certificate  of  probable  cause :  81  CaL  163 ;  95  CaL 
694;  96  Cal.  596. 
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1246.  Beoord  on  appeal:  77  Cal.  529;  77  Cal.  308;  88  Cal. 
483;  92  Cal.  607;  66  Cal.  234;  80  Cal.  153;  error  must  affirmativelv 
appear:  78  Cal.  1.  See  antCt  Code  of  Civil  Procedure,  sec.  950, 
note. 

1248.    Dismissal  of  appeal:  95  Cal.  594. 

1262.  Provision  reauirinflr  decision  of  appeal  within 
sixty  days  is  directory:  91  Cal.  23. 

1258.    Errors  not  affeotinff  substantial  riarhts:  65 

Cal.  149;  71  Cal.  387;  73  Cal.  316;  98  Cal.  277.    See  anU,  sec       of 
the  Code  of  Civil  Procedure,  note,  j 

Beview  of  evidence:  83  Cal.  380;  85  Cal.  421;  86  Cal.  329; 
88  Cal.  268;  92  Cal.  41;  93  Cal.  277;  93  Cal.  536.  See  ante,  sec.  956 
Of  the  Code  of  Civil  Procedure,  note. 

Presumptions  on  appeal:  83  Cal.  874;  88  Cal.  114;  88  Cal. 
171 ;  88  Cal.  176 ;  92  Cal.  590.  See  anUf  sec.  63  of  the  Code  of  Civil 
Procedure,  note. 

Application  for  rehearingr:  77  Cal.  618.  See  ante,  sec.  45 
of  the  Code  of  Civil  Procedure,  note. 

1260.  Po-virer  to  arrant  new  trial  against  objection  of 
appellant:  94  Cal.  379. 

Tovrer  of  superior  court  after  reversal  of  order  grant« 
Ing  new  trial:  84  Cal.  441. 

1268.    Admission  to  bail,  discretion  as  to:  82  CaL  188. 

Considerations  determiningr  amount  of  bail:  82  Cal. 
183. 

Oonoealment  of  another  offense,  effect  of  on  liability  of 
sureties:  92  Cal.  560. 

1270.    Admission  to  bail  on  charflre  of  murder  in  the 

^rst  degree:  92  Cal.  188. 

1272.    Bail  pending  appeal:  89  Cal.  79;  68  Cal.  176. 

1284.  Admlsson  to  bail  by  macristrate  of  another 
county:  65  Cal.  582. 

1291.  Bail  pendinflT  appeal:  68  Cal.  176;  89  Cal.  79;  70 
Cal.  34. 

1316.    Affidavit  of  Justification  to  bail  bond :  81  Cal.  200. 

1321.  Impeachment  of  witness:  69  Cal.  601;  72  Cal.  212; 
76  Cal.  328;  80  Cal.  160.  See  ante.  Code  of  Civil  Procedure,  sees, 
2050-2052,  note. 

Prosecutingr  witness,  right  to  testify:  84  Cal.  468. 

Defendant  in  different  information  may  be  called:  70 
Cal.  51. 

1828.  Defendant  as  a  witness :  66  Cal.  602 ;  68  Cal.  101 ;  71 
Cal.  1;  73  Cal.  243;  73  Cal.  511;  75  Cal.  416;  78  Cal.  84;  85  Cal.  568. 

1326.    CompellinflT  attendance  of  witness:  82  Cal.  456. 

1338.  Convicted  prisoner  as  a  witness:  92  CaL  482;  82 
Cal.  456. 
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1886.    Takinffdepositiozui  conditionally:  82Cal.  456. 

1846.  Reading  depositions  as  evideiice:  76  Cal.  213:  76 
Cal.  328;  76  Cal.  301;  85  Cal.  421. 

1849.  Oommission  to  take  deposition  of  witness  out  of 
state:  84  Cal.  23. 

1868.  Experts  as  to  sanity  of  defendant:  73  Cal.  243;  76 
Cal.  328. 

Submission  of  question  of  insanity  to  jury:  85  CaL  300. 

1882.  Speedy  trial— Dismissal  for  want  of  trial  with- 
in sixty  daysi  69  Cal.  640;  74  Cal.  575;  77  Cal.  445;  82  Cal.  109;  85 
Cal.  515. 

1888.  Probationary  treatment  of  juvenile  offend- 
ers, constitutionality  of  law:  71  Cal.  627. 

Act  establishinflT  WMttier  reform  school,  constitu- 
tionality of:  93  Cal.  638. 

1426.    Jurisdiction  of  Justice:  96  Cal.  362. 

Po'vrer  of  Justice  to  dismiss:  85  Cal.  585. 

Police  courts,  jurisdiction  of:  87  Cal.  423;  89  Cal.  471;  92 
Cal.  277;  85  Cal.  3^. 

SwearinsT  to  complaint  filed  in  police  court:  65  Cal.  613. 
Jurisdiction  of  recorder*s  court:  88  Cal.  624. 

1446.    Imprisonment  on  non-payment  of  fine:  65  Cal.  154; 

84  Cal.  165;  88  Cal.  624. 

1470.    Appeal  from  Justice's  court:  65  Cal.  168. 

1474.    Petition  must  be  verified:  84  Cal.  584. 

Petition  must  disclose  evidence  taken  when  the 
ground  of  the  petition  is  that  the  prisoner  has  been  com- 
mitted without  probable  cause:  84  Cat.  584. 

1487.    Functions  of  writ  of  habeas  corpus:  96  Cal.  362. 

What  considered  on  hearing:  of  petition:  73  Cal.  865;  83 
Cal.  388;  89  Cal.  79;  89  Cal.  421;  89  Cal.  471;  88  Cal.  640. 

Grounds  of  dischargre  —  Conviction  without  preliminary 
hearing:  83  Cal.  558;  want  of  reasonable  or  probable  cause  for 
commitment:  85  Cal.  362;  86  Cal.  402;  86  Cal.  631;  mere  irregu- 
larities or  omissions  in  complaint  are  not  ground  of:  79  Cal, 
584;  erroneous  judgment:  78  Cal.  304;  81  Cal.  199;  88  Cal.  624: 
89  Cal.  421;  93  Cal.  633;  73  Cal.  365;  65  Cal.  154;  commitment 
for  wrong  offense:  85  Cal.  309;  trial  of  Imprisoned  convict  for 
another  offense  on  order  of  superior  court  of  different  county: 

85  Cal.  203;  denial  of  jury  trial:  82  Cal.  454;  commitment  upon 
re-examination  without  the  filing  of  a  new  complaint:  85  Cal. 
862;  see  91  Cal.  640;  88  Cal.  84;  application  for  writ  for  purpose 
of  bail:  92  Cal.  188:  failure  to  give  private  examination  before 
commitment  to  reform  school:  93  Cal.  633;  examination  by 
another  than  the  committing  magistrate  without  new  warrant 
of  arrest:  65  Cal.  216;  relief  from  punishment  under  void  ordi- 
nance: 84  Cal.  304. 
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One  failing*  to  move  to  set  aside  information  cannot  be 
discharged  on  nabeas  corpus:  65  Cal.  216. 

Kule  of  trial  court  cannot  affect  supreme  court  on  appli- 
cation: 89  Cal.  79. 

Rehearingr— Petition  for,  will  not  lie  on  application  for: 
71  Cal.  608. 

1623.  Search-warrants  ~  Power  to  issue  and  authority 
tinder:  68  Cal. 284. 

1626.  Certiorari  to  review  action  of  judge  in  issuing 
warrant:  76  Cal.  371. 

1647.  Extradition  of  fugritive  from  justice :  78  Cal.  345 ; 
79  Cal.  95;  88  Cal.  640.    See  ante,  sec.  424,  note. 

1667.  Riffht  of  defendant  to  compel  attendance  of  con- 
victed prisoner  as  a  witness:  92  Cal.  482. 

1670.  Fines  imposed  by  justice  of  Los  Angeles  county, 
disposition  of:  65  Cal.  476. 

1690.    Statutory  allowance  of  credits:  82  CaL  518. 

Duty  of  warden  to  discharffe  prisoner:  82  Cal.  518. 

1696.  An  act  to  appropriate  the  sum  of  three  thousand  one  hun» 
dred  dollars  to  purchase  adjacent  lands  at  San  Qiientinfor  the  use 
of  the  state  prison,  together  with  the  improvements  thereon, 

[Approved  March  31, 1891;  Stats.  1891,  p.  261.] 

Section  1.  There  is  hereby  appropriated  out  of  any  money 
in  the  state  treasurv  not  otherwise  appropriated,  the  sum  of 
three  thousand  one  hundred  dollars,  to  be  paid  to  the  board  of 
the  state  prison  directors,  and  to  be  expended  by  them  as  fol- 
lows, viz. :  To  purchase  the  property  of  John  Mann  at  the  sum 
of  six  hundred  dollars:  James  Cronogue,  at  five  hundred  dol- 
lars; Mrs.  Sophia  H.  Edwards,  fifteen  nundred  dollars;  Henry 
Schlosser,  five  hundred  dollars. 

Sec.  2.  The  controller  of  state  is  hereby  authorized  and  di- 
rected to  draw  his  warrant  upon  the  stete  treasury  for  the  said 
sum  of  three  thousand  one  hundred  dollars,  payable  to  the 
board  of  state  prison  directors,  and  the  treasurer  of  said  state 
Is  hereby  directed  to  pay  the  same. 

Sec.  8.  The  payments  herein  mentioned  are  to  be  paid  as  ad- 
ditional sums  to  those  mentioned  in  "An  act  to  purchase  adja- 
cent lands  at  San  Quentin  for  the  use  of  the  state  prison,  to- 
gether with  the  improvements  thereon,  and  making  an  appro- 
Sriation  therefor,"  approved  March  nineteenth,  eignteen  nun- 
red  and  eighty-nine. 

Sec.  4.    This  act  shall  take  effect  immediately. 

An  act  to  authorize  the  state  hoard  of  prison  directors  to  pay  for  eet' 
tain  skilled  labor  used  in  the  construction  of  the  dam  aiid  canal  oA 
Folsom  prison,  and  making  an  appropriation  therefor. 

[Approved  April  6, 1891;  Stats.  1891,  p.  496.] 

Section  1.  There  is  herebr  appropriated  out  of  any  mone^ 
in  the  state  treasury  not  otiierwise  appropriated,  the  sum  of 
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sixteen  thousand  nine  hundred  and  twenty-five  dollars,  to  be 
paid  to  the  state  board  of  prison  directors,  and  to  be  expended 
oy  them  in  payment  of  certain  skilled  labor  which  has  been 
furnished  and  paid  for  by  the  Folsom  Water  Power  Company, 
and  used  in  the  construction  of  the  dam  and  canal  at  the  Foi* 
8om  state  prison. 

Sec.  2.  The  controller  of  state  is  hereby  directed  to  draw  his 
warrant  in  favor  of  the  state  board  of  prison  directors  for  the 
amount  appropriated  by  section  one  of  this  act.  and  the  state 
treasurer  is  hereby  directed  to  pay  the  same  out  of  said  appro- 
priation. 

Sec.  3.  Before  ordering  said  claim  paid,  the  state  board  of 
prison  directors  shall  require  the  Folsom  Water  Power  Com- 
pany to  file  an  itemized  account  of  all  such  skilled  free  labor 
furnished  and  used  upon  the  said  dam  and  canal,  with  vouch- 
ers  showing  the  amounts  so  paid,  and  also  a  release  of  any  and 
all  claims  aeainst  the  state  of  California  for  labor  so  furnished. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  act  to  provide  for  certain  improvements  and  repairs  at  the 

Folsom  state  prison,  and  making  an  appropriation  therefor, 

[Approved  April  6, 1891;  Stats.  1891,  p.  487.] 

Section  1.  There  is  hereby  appropriated  out  of  any  money 
In  the  state  treasury  not  otherwise  appropriated,  the  sum  of 
Bixty-flve  thousand  dollars,  to  be  paid  to  the  state  board  of 
prison  directors,  and  to  be  expended  by  them  at  the  Folsom 
state  prison,  for  the  following  improvements,  viz. :  For  cell 
room  for  three  hundred  convicts  in  the  new  wing  of  the  prison 
building;  for  convicts'  dining-room  and  kitchen,  and  the 
necessary  ranges,  jovens,  etc.,  for  the  same;  for  officers' and 
guards'  dining-room  and  kitchen,  additional  quarters  for  the 
officers  and  guards,  and  the  necessary  furnishing  of  the  same; 
for  completing  the  state  power-house  in  accordance  with  the 
plans  adopted,  and  purchasing  turning  latheis  and  such  ma- 
chinery as  is  needed  for  prison  work. 

Sec.  2.  The  controller  of  state  is  hereby  directed  to  draw 
his  warrant  in  favor  of  the  said  state  board  of  prison  directors 
for  the  amount  appropriated  by  section  one  of  this  act,  and  the 
state  treasurer  is  nereby  directed  to  pay  the  same  out  of  said 
appropriation. 

Sec.  3.  All  bills  of  materials  for  such  Improvements  and  re- 
pairs shall  be  first  audited  by  the  board  of  directors  and  ap- 
proved by  the  state  board  of  examiners  before  being  paid. 

Sec  4.  The  consent  of  no  other  board  will  be  required  be- 
fore making  such  improvements  and  repairs. 

Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  act  to  authorize  the  state  prison  directors  of  the  state  of  Califor- 
nia to  employ  any  unemployed  prisoners  to  construct  roads  to  the 
state  prison  at  San  Quentin, 

[Approved  March  31, 1891;  Stats.  1891,  p.  222.] 
Article  l.    The  state  prison  directors  of  the  state  of  CalifoN 

nia  are  hereby  authorized,  during  the  two  years  next  succeed- 
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ing  the  passage  of  this  act,  to  employ  any  unemployed  prisoners 
in  the  construction  of  one  or  more  public  roads  from  the  San 
Quentin  state  prison  to  Point  Tiburon,  in  Marin  County. 
SBC.  2.    This  act  shall  take  effect  immediately. 

An  ad  directing  the  state  prison  directors  of  the  state  of  Ckilifomia 
to  employ  at  least  twenty  prisoners  in  the  construction  of  roads  to 
the  state  prison  at  San  Quentin. 

[Approved  March  11, 1893;  Stats.  1893,  p.  141.] 

Section  1.  The  state  prison  directors  of  the  state  of  Cali- 
fornia are  hereby  authorized  and  directed,  during  the  four 
years  next  succeeding  the  passage  of  this  act,  to  employ  at 
least  twenty  prisoners  daily,  during  fair  weather,  in  the  con- 
struction and  repair  of  such  public  roads  as  have  oeen  or  shall 
hereafter  be  laid  out  or  opened  by  the  board  of  supervisors  of 
Marin  County,  and  which  extend  from  the  San  Quentin  state 
prison,  or  the  grounds  surrounding  the  same,  to  Point  Tibu- 
ron, and  to  all  railroad  stations  in  Maiin  County  which  lie 
-within  three  miles  of  the  said  state  prison. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  act  to  establish  hoard  of  parole  commissioners  for  the  parole  of 
and  government  of  paroled  prisoners, 

[Approved  March  28, 1893;  Stats.  1898,  p.  isa] 

SEcnoN  L  The  state  board  of  prison  directors  of  this  state 
shall  have  power  to  establish  rules  and  regulations  under 
which  any  prisoner  who  is  now  or  hereafter  may  be  imprisoned 
under  a  sentence  other  than  for  murder  in  the  first  or  second 
degree,  who  may  have  served  one  calendar  year  of  the  term  for 
which  he  was  convicted,  and  who  has  not  previously  been  con- 
victed of  a  felony  and  served  a  term  In  a  penal  institution,  may 
be  allowed  to  go  upon  parole  outside  of  the  buildings  and  in* 
closures,  but  to  remain  while  on  parole  in  the  legal  custody 
and  under  the  control  of  said  board  of  state  prison  directors, 
and  subject  at  any  time  to  be  taken  back  within  the  inclosure 
of  said  prison;  and  full  power  to  make  and  enforce  such  rules 
and  regulations,  and  to  retake  and  imprison  any  convict  so 
upon  parole,  is  hereby  conferred  upon  said  board  of  directors, 
wnose  written  order,  certified  by  the  president  of  said  board, 
shall  be  a  sufficient  warrant  for  all  officers  named  therein  ta 
authorize  such  officer  to  return  to  actual  custody  any  condi- 
tionally released  or  paroled  prisoner;  and  it  is  hereby  made 
the  duty  of  all  chiefs  of  police  and  marshals  of  cities  and  vil- 
lages, and  the  sheriffs  of  counties,  and  of  all  police,  prison,  and 
peace  officers  and  constables,  to  execute  any  such  order  in  like 
manner  as  ordinary  criminal  process.  If  any  prisoner  so  pa- 
roled shall  leave  the  state  without  permission  from  said  boards 
lie  shall  be  held  as  an  escaped  prisoner,  and  arrested  as  such. 

Sec.  2.    This  act  shall  take  effect  immediately. 

1697.   House  of  correction  in  San  Francisco:  72  CaL  10; 
S7Cal.78. 
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An  act  to  repeal  an  act  entitled  **An  act  in  relation  to  the  house  of 
correction  of  the  city  and  county  of  San  ".Francisco,"  approved 
AprU  1,1878. 

[Approved  February  28, 1893;  Stats.  1893,  p.  5.] 

Section  1.  The  act  entitled  "An  act  in  relation  to  the  house 
of  correction  of  the  city  and  county  of  San  Francisco."  ap- 

E roved  April  first,  eighteen  hundred  and  seventy-eignt,  is 
ereby  repealed. 

Sec.  2.  Every  person  who  shall,  at  the  time  of  the  taking 
effect  of  this  act,  be  confined  in  the  house  of  correction,  under 
or  by  virtue  of  a  sentence  of  imprisonment  therein,  shall  re- 
main in  the  county  jail  till  his  term  of  imprisonment  shall  ex- 
pire; and  so  far  as  relates  to  him,  the  county  jail  shall  be 
deemed  the  house  of  correction,  and  he  shall  be  in  the  charge 
and  keepine  of  the  sheriff  of  the  city  and  county  of  San  Fran- 
cisco, who  shall  have  the  same  power  over  him  that  the  super- 
intendent of  the  house  of  correction  might  exercise  if  he  was 
in  fact  in  the  house  of  correction. 

1614.  Credits  for  good  behavior  of  prisoner  confined  in 
county  jaiL  The  board  of  supervisors  making  such  order 
ma^  prescribe  and  enforce  the  rules  and  regulations  under 
which  sach  labor  is  to  be  performed,  and  provide  clothing 
of  such  a  distinctive  character  for  said  prisoners  as  such 
board,  in  its  discretion,  may  deem  proper.  For  each 
month  in  which  the  prisoner  appears,  by  the  record,  to 
have  given  a  cheerful  and  willing  obedience  to  the  rules 
and  reflations,  and  that  his  conduct  is  reported  by  the 
officer  in  charge  of  the  jail  to  be  positively  good,  five  days 
shall,  with  the  consent  of  the  board  of  supervisors,  be 
deducted  from  his  term  of  sentence.  lAmendment  approced 
March  2S,  189S;  Stats,  1893,  p.  298.1 


AMENDMENTS 

TO  THB 

pe:nal  code 

AND 

STATUTES  RELATING  TO  THE  SUBJECT 
MATTERS  CONTAINED  THEREIN, 

XKACTED  AT  THB 

LEGISLATIVE  SESSION  OF  1895, 

WITH  BEFBBENCB8  TO  DECISIONS  IN  VOLUMES  97  TO  104  INCLTTBIVB 

OF  CALIFOBNIA  BEP0BT8. 


16.     Classification  of  criminal  offenses:  102  Cal.  428» 

19.    Punishment  for  misdemeanor:  102  Cal.  428» 

22.  Criminal  act  committed  in  state  of  voluntary 
intoxication:  100  Cal.  390;  103  Cal.  575. 

40.  Any  person  who  acts  as  an  election  officer  at  any 
election,  without  first  having  been  appointed  and  quali- 
fied as  such,  and  any  person  who,  not  being  an  election 
officer,  performs  or  discharges  any  of  the  duties  of  an 
election  officer,  in  regard  to  the  handling  or  counting  or 
canvassing  of  any  ballots  cast  at  any  election,  shall  be 
guilty  of  a  felony,  and  on  conviction  be  punished  by  im- 
prisonment in  the  state  prison  for  not  less  than  two  nor 
more  than  seven  years.     [In  effect  March  26,  1895.] 

78.  Felony  in  unlawfully  withholding  records^ 
etc:  103  Cal.  493. 
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79.  Violation  of  election  laws  —  Bribery:  104CaL 
529. 

98.  Offense  of  asking  for  bribe:  99  OaL  328. 

94.  Every  judicial  officer  who  asks  or  receives  any 
emolumeDt,  gratuity,  or  reward,  or  any  promise  thereof, 
except  such  as  may  be  authorized  by  law,  for  doing  any 
official  act,  is  guilty  of  a  misdemeanor.  Every  judicial 
officer  who  shall  ask  or  receive  the  whole  or  any  part  of 
the  fees  allowed  by  law  to  any  stenographer  or  reporter 
appointed  by  him,  or  any  other  person,  to  record  the  pro- 
ceedings of  any  court  or  investigation  held  by  him,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  forfeit  his  office.  Any  stenographer  or  reporter,  ap- 
pointed  by  any  judicial  officer  in  this  state,  who  shall  pay, 
or  offer  to  pay,  the  whole  or  any  part  of  the  fees  al- 
lowed him  by  law  for  his  appointment  or  retention  in 
office,  shall  be  guilty  of  a  misdemeanor,  and  upon  convic> 
tion  thereof  shall  be  forever  disqualified  from  holding  any 
similar  office  in  the  courts  of  this  state.  [In  effect  March 
«,  1895.] 

96.  Nature  of  offense  under  this  section:  99  CaL 
330. 

99.  The  superintendent  of  state  printing  shall  not, 
during  his  continuance  in  office,  have  any  interest,  either 
directly  or  indirectly,  in  any  contract  in  any  way  con- 
nected with  his  office  as  superintendent  of  state  printing; 
nor  shall  he,  during  said  period,  be  interested,  either 
directly  or  indirectly,  in  any  state  printing,  binding,  en- 
graving, lithographing,  or  other  state  work  of  any  kind 
connected  with  his  said  office;  nor  shall  he,  directly  or 
indirectly,  be  interested  in  any  contract  for  furnishing 
paper,  or  other  printing  stock  or  material,  to  or  for  use  in 
his  said  office;  and  any  violations  of  these  provisions  shall 
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subject  him,  on  conviction  before  a  court  of  competent 
jurisdiction,  to  imprisonment  in  the  state  prison  for  a 
term  of  not  less  than  two  years  nor  more  than  five  years, 
and  to  a  fine  of  not  less  than  one  thousand  dollars  nor 
more  than  three  thousand  dollars,  or  by  both  such  fine 
and  imprisonment.     [In  eflfect  March  27,  1895.] 

118.  liang^iage  charging  peijury  under  this  seo> 
tion:  103  Cal.  427. 

153.  Compounding  felony— Knowledge  of  actual 
commission  of  crime:  103  Cal.  676,  677. 

154.  Fraudulent  removal  of  property  by  debtor: 
103  Cal.  354. 

161.  Assignment  of  claims  to  attorney  with 
intent  to  bring  suit  thereon:  98  Cal.  524. 

166.  Contempt  of  court  constitutes  misdemeanor: 
99  Cal.  361. 

172.    An  act  to  prevent  the  sale  of  intoxicating  liquors  in  the  im^ 

mediate  vicinity  of  soldiers*  homes, 

[Approved  March  26, 1896.] 

Section  1.  Every  person  who  sells  or  gives  away  any  ale» 
beer,  wine,  cider,  or  other  intoxicating  liquors,  within  one  and 
one-half  miles  outside  of  the  boundary  line  or  the  lands  occu- 
pied by  any  home,  retreat,  or  asylum  for  disabled  volunteer 
soldiers,  or  soldiers  and  sailors,  which  has  been  or  may  here- 
after be  established  by  the  government  of  the  United  States, 
within  the  state  of  California,  is  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not  less  than  twenty-five 
dollars  nor  more  than  one  hundred  dollars,  and  in  addition  to 
such  fine  shall  be  imprisoned  in  the  county  jail  thirty  days; 
and  upon  the  conviction  of  the  owner  or  keeper  thereof,  the 
place  wherein  such  intoxicating  liauors  shall  have  been  sold 
or  given  away  shall  be,  by  order  of  tne  court  wherein  such  con- 
viction is  made,  within  ten  days  thereafter,  shut  up  and  abated 
as  ^  nuisance.  And  it  is  hereby  made  the  duty  of  the  district 
attorney  of  the  county  in  which  any  such  institution  is  or  may 
be  located  to  prosecute  all  offenders  against  the  provisions  of 
this  act. 

Sec.  2.   This  act  shall  take  effect  from  and  after  its  passage. 

187.    Murder  defined:  99  Cal.  3. 
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189.    Homicide  in  perpetration  of  felony:  99 
Cal.  3. 

911.    Bobbery  defined:  100  Cal.  439. 

917.    Assault  with  intent  to  murder,  and  aasault 
with  deadly  weapon,  distinguished:  99  Cal.  232. 

990.    Assault  with  intent  to  commit  rape:  98 
CaL  128. 

946.    Assault  to  murder,  and  assault  with  deadly 
weapon,  distinguished:  99  Cal.  232. 

969.    Capacity  to  commit  ofiEense  of  rape:  98  CaL 
353. 

964.    Punishment  for  offense  of  rape:  98  Cal.  129. 

968.    Statutory  offense  of  seduction— Bar  to  prose« 
cation:  97  Cal.  451. 

981.    Bigamy,  who  gruilty  of:  99  CaL  288. 

985.    Incest  and  its  punishment:  102  Cal.  242. 

810}.  Every  person  who  as  proprietor,  manager,  les- 
see, employee,  or  agent  keeps  open  or  conducts,  or  causes 
to  be  kept  open  or  conducted,  any  barber-shop,  bath-house 
and  barber-shop,  barber-shop  of  a  bathing  establishment, 
or  hair-dressing  establishment,  or  any  place  for  shaving 
or  hair-dressing,  used  or  conducted  in  connection  with 
any  other  place  of  business  or  resort,  or  who  engages  at 
work  or  labor  as  a  barber  in  any  such  shop  or  establish- 
ment on  Sunday,  or  on  a  legal  holiday,  after  the  hour  of 
twelve  o'clock  M.  of  said  day,  is  guilty  of  a  misdemeanor. 
[Approved  March  27,  1895.] 

888.  An  act  to  prevent  deception  in  the  manufacture  and  sale  of 
butter  and  of  cheese,  to  secure  its  enforcemefU,  and  to  appropriats 
money  therefor, 

[Approved  March  9, 1895.] 

Section  I.  That  for  the  purposes  of  this  act,  every  article» 
substance,  or  compound,  other  than  that  produced  from  pure 
milk  or  cream  from  the  same,  made  in  the  semblance  of  out- 
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ter,  and  designed  to  be  used  as  a  substitute  for  butter  made 
from  pure  milk  or  cream  from  the  same,  is  hereby  declared  to 
be  imitation  butter ;  and  that  for  the  purposes  of  tnis  act,  every 
article,  substance,  or  compound,  other  than  that  produced 
Irom  pure  milk  or  cream  from  the  same,  made  in  the  semblance 
of  cheese,  and  designed  to  be  used  as  substitute  for  cheese  made 
from  pure  milk  or  cream  from  the  same,  is  hereby  declared  to 
be  imitation  cheese;  providedt  that  the  use  of  salt,  rennet,  and 
harmless  coloring  matter  for  coloring  the  product  of  pure  milk 
or  cream,  shall  not  be  construed  to  render  such  product  an 
Imitation;  and  provided,  that  nothing  in  this  section  shall  pre- 
vent the  use  of  pure  skimmed  milk  in  the  manufacture  of 
cheese. 

Sec.  2.  No  person,  by  himself  or  his  agents  or  servants,  shall 
render  or  manufacture,  sell,  offer  for  sale,  expose  for  sale,  or 
have  in  his  possession  with  intent  to  sell,  or  use,  or  serve  to 
patrons,  guests,  boarders,  or  inmates,  in  any  hotel,  eating- 
house,  restaurant,  public  conveyance,  or  boarding-house  or 
public  or  private  hospital,  asvlum,  school,  or  eleemosynary  or 
penal  institution,  any  article,  product,  or  compound  made 
"Wholly  or  partly  out  of  any  fat,  oil,  oleaginous  substance  or  com- 
pound thereof,  not  produced  directly  and  at  the  time  of  manu- 
facture from  unadulterated  milk  or  cream  from  the  same,  which 
article,  product,  or  compound  shall  be  colored  in  imitation  of 
butter  or  cheese  produced  from  unadulterated  milk  or  cream 
from  the  same;  provided^  that  nothing  in  this  section  shall  be 
construed  to  pronibit  the  manufacture  or  sale,  under  the  regu- 
lations hereinafter  provided,  of  substances  designed  to  be  used 
as  a  substitute  for  butter  or  cheese,  and  not  manufactured  or 
colored  as  in  this  section  prohibited. 

Sec.  3.  Each  person  wno  by  himself  or  another  lawfully 
manufactures  any  substance  designed  to  be  used  as  a  substitute 
for  butter  or  cheese  shall  mark  by  branding,  stamping,  or  sten- 
ciling upon  the  top  and  sides  of  each  tub,  firkin,  box,  or  other 
package  in  which  such  article  shall  be  kept,  and  in  which  it 
shall  be  removed  from  the  place  where  it  is  produced,  in  a  clear 
and  durable  manner  in  the  English  language,  the  words  "  sub- 
stitute for  butter,"  or  "  substitute  for  cheese,"  as  the  case  may 
be,  in  printed  letters  in  plain  Roman  type,  each  of  which  shall 
not  be  less  than  one  incn  in  height  by  one-half  inch  in  width, 
and  in  addition  to  the  above  shall  prepare  a  statement  printed 
in  plain  Roman  type  of  a  size  not  smaller  than  pica,  stating 
in  the  English  language  its  name,  and  the  name  and  address 
of  the  manufacturer,  the  name  of  the  place  where  manufac- 
tured or  put  up,  and  also  the  names  and  actual  percentages  of 
the  various  ingredients  used  in  the  manufacture  of  such  imita- 
tion butter  or  imitation  cheese;  and  shall  place  a  copy  of  said 
statement  within  and  upon  the  contents  of  each  tub,  firkin, 
box,  or  other  package,  and  next  to  that  portion  of  each  tub, 
firkin,  box,  or  other  package  as  is  commonly  and  most  con- 
Teniently  opened;  and  shall  label  the  top  and  sides  of  each 
tub.  firkin,  box,  or  other  package  by  affixing  thereto  a  copy  of 
saia  statement,  in  such  manner,  however,  as  not  to  cover  the 
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whole  or  any  part  of  said  mark  of  *<  substitute  for  butter"  or 
•*  substitute  for  cheese." 

8ec.  4.  No  person  by  himself  or  another  shall  knowingly 
ship,  consign,  or  forward  by  any  common  carrier,  whether  pub- 
lic or  private,  any  substance  designed  to  be  used  as  a  substitute 
for  butter  or  cheese,  unless  the  same  be  marked  and  contain  a 
copy  of  the  statement,  and  be  labeled  as  provided  by  section 
three  of  this  act;  and  no  carrier  shall  knowinglv  receive  the 
same  for  the  purpose  of  forwarding  or  transporting,  unless  it 
shall  be  manufactured,  marked,  and  labeled  as  hereinbefore 
provided,  consigned,  and  by  the  carrier  receipted  for  by  its  true 
name ;  provided^  that  this  act  shall  not  apply  to  any  goods  in 
transit  between  foreign  states  and  across  the  state  of  California. 

Sec.  5.  No  person,  or  his  agent,  shall  knowingly  have  in  his 
possession  or  under  his  control  any  substance  designed  to  be 
used  as  a  substitute  for  butter  and  cheese  unless  the  tub,  firkin, 
box,  or  other  package  containing  the  same,  shall  be  clearly  and 
durably  marked  and  contain  a  copy  of  the  statement  and  be 
labeled  as  provided  by  section  three  of  this  act;  and  if  the  tub, 
firkin,  box,  or  other  package  be  opened,  then  a  copy  of  the  state* 
roent  described  in  section  three  of  this  act  shall  be  kept,  with 
Its  face  up,  upon  the  exposed  contents  of  said  tub,  firkin,  box, 
or  other  package;  provided,  that  this  section  shall  not  be 
deemed  to  apply  to  persons  who  have  the  same  in  their  pos- 
session for  the  actual  consumption  of  themselves  or  family. 

Sec.  6.  No  person,  by  himself  or  another,  shall  sell,  or  offer 
for  sale,  or  take  orders  for  the  future  delivery  of  any  substance 
designed  to  be  used  as  a  substitute  for  butter  or  cheese  under 
the  name  of  or  under  the  pretense  that  the  same  is  butter  or 
cheese ;  and  no  person,  by  himself  or  another,  shall  sell  any 
substance  designed  to  be  used  as  a  substitute  for  butter  or 
cheese  unless  he  shall  inform  the  purchaser  distinctly,  at  the 
time  of  the  sale,  that  the  same  is  a  substitute  for  butter  or 
cheese,  as  the  case  may  be,  and  shall  deliver  to  the  purchaser, 
at  the  time  of  the  sale,  a  copy  of  the  statement  described  in 
section  three  of  this  act:  and  no  person  shall  use  in  any  way 
In  connection  or  association  witn  the  sale,  or  exposure  for 
sale,  or  advertisement  of  any  substance  designed  to  oe  used  as 
a  substitute  for  butter  or  cheese,  the  words  "butterine," 
"creamery,"  or  "dairy,"  or  the  representation  of  any  breed  of 
dairy  cattle,  or  any  combination  of  such  words  and  representa- 
tion, or  any  other  words  or  symbols,  or  combinations  thereof, 
commonly  used  by  the  dairy  Industry  in  the  sale  of  butter 
or  cheese. 

Sec.  7.  No  keeper  or  propi;ietor  of  any  bakery,  hotel,  board- 
ing-house, restaurant,  saloon,  lunch-counter,  or  other  place  of 
public  entertainment,  or  any  person  having  charge  thereof,  or 
employed  thereat,  or  any  person  furnishing  board  for  others 
than  members  of  his  own  lamily,  or  for  any  employees  where 
such  board  is  furnished  as  the  compensation,  or  as  a  part  of 
the  compensation,  of  any  such  employee,  shall  place  before  any 
patron  or  employee,  for  use  as  food,  any  substance  designed  to 
oe  used  as  a  substitute  for  butter  or  cheese,  unless  the  same  be 
accompanied  by  a  copy  of  the  statement  described  in  section 
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three  of  this  act,  and  by  a  verbal  notification  to  said  patron 
that  such  substance  is  a  substitute  for  butter  or  cheese. 

Sec.  8.  No  action  can  be  maintained  on  account  of  any  sale 
or  other  contract  made  in  violation  of,  or  with  intent  to 
violate,  this  act  by  or  through  any  person  who  was  knowingly 
a  party  to  such  wrongful  sale  or  other  contract. 

Sec.  9.  Every  person  having  possession  or  control  of  any 
substance  designed  to  be  used  as  a  substitute  for  butter,  or 
cheese,  which  is  not  marked  as  required  by  the  provisions  of 
this  act,  shall  be  presumed  to  have  known,  during  the  time  of 
such  possession  or  control,  that  the  same  was  imitation  butter, 
or  imitation  cheese,  as  the  case  may  be. 

Sec.  10.  No  person  shall  efface,  erase,  cancel,  or  remove  any 
mark,  statement,  or  label  provided  for  by  this  act.  with  intent 
to  mislead,  deceive,  or  to  violate  any  of  the  provisions  of  this 
act. 

Sec.  U.  No  butter  or  cheese  not  made  wholly  from  pure 
milk  or  cream,  salt,  and  harmless  coloring  matter,  shall  be 
used  in  any  of  the  charitable  or  penal  institutions  that  receive 
assistance  from  the  state. 

Sec.  12.  Whoever  shall  violate  any  of  the  provisions  or  sec- 
tions of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof,  be  punished,  for  the  first 
offense,  by  a  fine  of  not  less  than  fifty  dollars,  nor  more  than 
one  hundred  and  fifty  dollars,  or  by  imprisonment  in  the 
county  Jail  for  not  exceeding  thirty  days;  and  for  each  sub- 
sequent offense,  by  a  fine  of  not  less  than  one  hundred  and 
fifty  dollars,  nor  more  than  three  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  not  less  than  thirty  days,  nor 
more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment, in  the  discretion  of  the  court.  One-half  of  all  the  fines 
collected  under  the  provisions  of  this  act  shall  be  paid  to  the 
person  or  persons  furnishing  information  upon  which  con- 
viction is  procured. 

Sec  13.  Whoever  shall  have  possession  or  control  of  any 
imitation  butter  or  imitation  cheese,  or  any  substance  de- 
signed to  be  used  as  a  substitute  for  butter  or  cheese,  contrary 
to  the  provisions  of  this  act,  shall  be  construed  to  nave  pos- 
session of  property  with  intent  to  use  it  as  a  means  of  com- 
mitting a  public  offense,  within  the  meaning  of  chapter  three 
of  title  twelve  of  part  two  of  an  act  to  establish  a  Penal  Code;- 
providedt  that  it  shall  be  the  duty  of  the  officer  who  serves  a 
search  warrant  issued  for  imitation  butter  or  imitation  cheese, 
or  any  substance  designed  to  be  used  as  a  substitute  for  butter 
or  cheese,  to  deliver  to  the  agent  of  the  dairy  bureau,  or  to 
any  person  by  such  dairy  bureau  authorized  in  writing  to 
receive  the  same,  a  perfect  sample  of  each  article  seized  by 
virtue  of  such  warrant,  for  the  purpose  of  having  the  same 
analyzed,  and  forthwith  to  return  to  the  person  from  whom  it 
was  taken  the  remainder  of  each  article  seized  as  aforesaid. 
If  any  sample  be  found  to  be  imitation  butter  or  imitation 
-cheese,  or  substance  designed  to  be  used  as  a  substitute  for 
butter  or  cheese,  it  shall  be  returned  to  and  retained  by  the 
magistrate,  as  and  for  the  purpose  contemplated  by  section 
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fifteen  hundred  and  thirty-six  of  an  act  to  estahlish  a  Penal 
Code;  but  if  any  sample  be  found  not  to  be  imitation  butter  or 
imitation  cheese,  or  a  substance  designed  to  be  used  as  a  sub- 
stitute for  butter  or  cheese,  it  shall  be  returned  forthwith  to 
the  person  from  whom  it  was  taken. 

8X0.  14.  It  shall  be  the  duty  of  the  district  attorney,  upon 
the  application  of  the  agent  of  the  dairy  bureau,  to  attend  to 
the  prosecution,  in  the  name  of  the  state,  of  any  suit  brought 
for  tne  violation  of  any  of  the  provisions  of  this  act  within  his 
district. 

Sec.  15.  The  governor  shall,  immediately  upon  the  enact- 
ment of  this  act,  appoint  three  resident  citizens  of  the  state, 
who  shall  have  practical  experience  in  the  manufacture  of 
dairy  products,  to  constitute  a  state  dairy  bureau,  and  who 
shall  serve  until  the  first  day  of  July,  eighteen  hundred  and 
ninety-seven;  and  on  the  said  first  day  of  July,  eighteen  hun- 
dred and  ninety-seven,  the  state  dairy  bureau  shall  cease  to 
exist,  and  all  provisions  in  this  act  relating  to  said  state  dairy 
bureau  shall  be  null  and  void;  all  other  provisions  in  this  act, 
however,  shall  remain  in  fuL  force  and  effect.  The  members 
of  said  bureau  shall  serve  without  compensation,  and  within 
twenty  days  after  their  appointment,  shall  take  the  oath  of 
office  as  required  by  the  constitution,  and  they  shall  thereupon 
meet  and  organize  by  eleoting  a  chairman  and  treasurer.  Any 
one  of  them  may  be  removed  from  office  by  the  governor,  for 
neglect  or  violation  of  duty.  The  governor  shall  fill  any  va- 
cancy by  appointment.  They  shall  make  a  report  in  detail  to 
the  legislature,  not  later  than  the  first  day  of  December,  eigh- 
teen hundred  and  ninety-six. 

Bec.  16.  It  shall  be  the  duty  of  the  state  dairy  bureau  to 
secure,  as  far  as  possible,  the  enforcement  of  this  act.  The 
state  aairy  bureau  shall  have  power  to  employ  an  agent  at  a 
salary  of  twelve  hundred  dollars  a  year,  and  such  assistants, 
or  chemists,  as  from  time  to  time  may  be  necessary  there- 
for. 

Bec.  17.  There  is  herebv  appropriated  for  the  use  of  this 
state  dairy  bureau,  out  of  any  money  in  the  state  treasurv 
not  otherwise  appropriated,  the  sum  of  twelve  thousand  doi- 
lars(|i2,000\  of  which  not  more  than  two  thousand  dollars 
(I  ,000)  shall  be  expended  during  the  unexpired  portion  of 
the  forty-sixth  fiscal  year,  and  not  more  than  five  thousand 
dollars  (|5,000)  shall  be  expended  during  the  forty-seventh 
fiscal  year,  and  not  more  than  five  thousand  dollars  (|5,000) 
Khali  be  expended  during  the  forty-eighth  fiscal  year;  all  sala- 
ries, fees,  costs,  and  expenses  of  every  kind  incurred  In  the 
carrying  out  of  the  law  shall  be  drawn  from  the  sum  so  appro- 
priated ;  and  the  state  controller  shall  draw  his  warrant  on 
the  state  treasurer  in  favor  of  the  person  entitled  to  the 
same. 

Sec.  18.  All  acts  and  parts  of  acts  inconsistent  with  this 
act  are  hereby  repealed. 

6X0.  19.    This  act  shall  take  effect  immediately. 


9  Penal  Code,  1895.  $883 

An  act  to  provide  against  ilie  adulteration  of  food  and  drugs. 
[Approved  March  26, 1895.] 

Section  1.  No  person  shall,  within  this  state,  manufacture 
for  sale,  offer  for  sale,  or  sell  anv  drug  or  article  of  food  which 
is  adulterated  within  the  meaning  of  this  act. 

Sec.  2.  The  term  •*  drug."  as  used  in  this  act,  shall  include 
all  medicines  for  internal  or  external  use,  antiseptics,  disin- 
fectants, and  cosmetics.  The  term  "food,"  as  used  herein, 
shall  incl  ude  all  articles  used  for  food  or  drink  by  man,  whether 
simple,  mixed,  or  compound. 

Sec.  3.  Any  article  shall  be  deemed  to  be  adulterated  within 
the  meaning  ot  this  act: 

(a)  In  the  case  of  drues:  (1)  If,  when  sold  under  or  by  a 
name  recognized  in  the  United  States  pharmacopoeia,  it  differs 
from  the  standard  of  strength,  quality,  or  purity  laid  down 
therein.  (2)  It,  when  sold  under  or  by  a  name  not  recognized 
in  the  United  States  pharmacopoeia,  but  which  is  found  in  some 
other  pharmacopoeia  or  other  standard  work  on  materia 
medica,  it  differs  materially  from  the  standard  of  strength, 
quality,  or  purity  laid  down  in  such  work.  {8)  If  its  strength, 
quality,  or  purity  falls  below  the  professed  standard  under 
which  it  is  sold. 

(b)  In  the  case  of  food:  (1)  If  any  substance  or  substances 
have  been  mixed  with  it,  so  as  to  lower  or  depreciate,  or  injuri- 
ously affect  its  quality,  strength,  or  purity.  (2)  If  any  inferior  or 
cheaper  substance  or  substances  have  been  substituted  wholly 
or  in  part  for  it.  (8)  If  any  valuable  or  necessary  constituent 
or  ingredient  has  been  wnoUy  or  in  part  abstracted  from  it. 
(4)  If  it  is  an  imitation  of,  or  is  sold  under  the  name  of, 
another  article.  (5)  If  it  consists  wholly,  or  in  part,  of  a  dis- 
eased, decomposed,  putrid,  infected,  tainted,  or  rotten  animal 
or  vegetable  substance  or  article,  whether  manufactured  or  not; 
or  in  the  case  of  milk,  if  it  is  the  produce  of  a  diseased  animal. 

(6)  If  it  is  colored,  coated,  polished,  or  powdered,  whereby 
damage  or  inferiority  is  concealed,  or  if  by  any  means  it  is 
made  to  appear  better  or  of  greater  value  than  it  really  is, 

(7)  If  it  contains  any  added  substance  or  ingredient  which  is 
poisonous  or  injurious  to  health.  Providedt  that  the  provisions 
of  this  act  shall  not  apply  to  mixtures  or  compounds  recog- 
nized as  ordinary  articles  or  ingredients  of  articles  of  food,  if 
each  and  every  package  sold  or  offered  for  sale  he  distinctly 
labeled  as  mixtures  or  compounds,  with  the  name  and  percent 
of  each  ingredient  therein,  and  are  not  injurious  to  health. 

Sec.  4.  £very  person  manufacturing,  exposing  or  offering 
for  sale,  or  delivering  to  a  purchaser,  any  drug  or  article  of 
food  included  in  the  provisions  of  this  act,  shall  furnish  to  any 
person  interested,  or  demanding  the  same,  who  shall  apply  to 
film  for  the  purpose,  and  shall  tender  him  the  value  of  the 
same ,  a  sample  sufficient  for  the  analysis  of  any  such  drug  or 
article  of  food  which  is  in  his  possession. 

Sec  6.  Whoever  refuses  to  comply,  upon  demand,  with  the 
requirements  of  section  four,  and  whoever  violates  any  of  the 
provisions  of  this  act,  shall  be  guilty  of  a  misdemeanor,  and 
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■hall  be  fined  not  exceeding  one  hundred  nor  less  than  twenty- 
five  dollars,  or  imprisoned  in  the  county  jail  not  exceeding  one 
hundred  nor  less  than  thirty  days,  or  both.  And  any  person 
found 'guilty  of  manufacturing,  offering  for  sale,  or  selling,  an 
adulterated  article  of  food  or  drug  under  the  proylsions  of  this 
act  shall  be  adjudged  to  pay.  in  addition  to  the  penalties 
hereinbefore  provided  for,  all  the  necessary  costs  and  expenses 
incurred  in  inspecting  and  analyzing  such  adulterated  articles 
of  which  said  person  may  have  been  found  guilty  of  manufac- 
turing, selling,  or  offering  for  sale. 

Sec.  6.  Thia  act  shall  be  in  force  and  take  effect  from  and 
after  its  passage. 

An  act  to  prevent  the  sale  of  imitation  or  adulterated  fionej/t  and  to 
provide  a  puniehrnent  therefor, 

[Approved  March  26, 1895.] 

Section  1.  Any  person  who,  by  himself  or  an  agent,  sells  or 
offers  for  sale,  or  in  any  way  disposes  of,  any  substance  or  com- 
position of  the  appearance  of  honey,  or  which  in  color,  consist- 
ency, and  taste  resembles  honey,  but  which  is  not  honey— the 
natural  product  of  the  bee,  or  a  pure  extract  therefrom— upon 
the  representation  or  claim  or  pretense  that  the  same  is 
honey,  or  a  pure  extract  therefrom,  is  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  snail  be  punished  by  a  fine  of  one 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  for 
three  months,  or  by  both  such  fine  and  imprisonment. 

Sec.  2.  For  the  purposes  of  this  act  "  pure  extract  of  honey" 
Is  honev  extracted  from  the  comb  without  the  addition  of  any 
other  substances. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

884.  Willful  or  negligent  firing  of  woods,  etc.,  a 
misdemeanor:  98  Cal.  270. 

424.  Felonious  contract  to  pay  interest  on  moneys: 
100  Cal.  23. 

Omission  of  officer  to  pay  public  moneys  to  suc- 
cessor: 103  Gal.  489. 

447.  Arson  by  firing  yard  appurtenant  to  build- 
ing: 103  Cal.  445. 

448.  Words  charging  arson,  sufficiency  of:  103 
Cal.  445. 

451.  Sufficiency  of  allegrations  charging  arson: 
103  CaL  445. 

470.  Constituents  of  crime  of  forgerys  100  Cal. 
665. 
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Sufficiency  of  indictment  charging  forgery:  103  Cal. 
564,  565. 

487.  Bobbery  and  grand  larceny  not  dependent 
on  value  of  property  taken:  100  Cal.  439. 

Grand  larceny  is  larceny  committed  in  either  of  the 
following  cases: 

1.  When  the  property  taken  is  of  a  value  exceeding 
fifty  dollars. 

2.  When  the  property  is  taken  from  the  person  of 
another. 

3.  When  the  property  taken  is  a  horse,  mare,  gelding, 
cow,  steer,  bull,  calf,  mule,  jack,  or  jenny.  [Approved 
March  9,  1895.] 

502^.  Every  person  who,  after  mortgaging  any  real 
property,  and  during  the  existence  of  such  mortgage,  or 
after  such  mortgaged  property  shall  have  been  sold  under 
an  order  and  decree  of  foreclosure,  and  with  intent  to  de- 
fraud or  injure  the  mortgagee,  his  representatives,  suc- 
cessors, or  assigns,  or  the  purchaser  of  such  mortgaged 
premises  at  such  foreclosure  sale,  his  representatives  or 
assigns,  takes,  removes,  or  carries  away  from  such  mort- 
gaged premises,  or  otherwise  disposes  of,  or  permits  the 
taking,  reiuoving,  or  carrying  away,  or  otherwise  dispos- 
ing of,  any  house,  bam,  windmill,  or  water-tank,  upon  or 
affixed  to  such  premises  as  an  improvement  thereon,  with- 
out the  written  consent  of  the  mortgagee,  his  representa- 
tives, successors,  or  assigns,  or  the  purchaser  at  such 
foreclosure  sale,  his  representatives  or  assigns,  is  guilty  of 
larceny  and  shall  be  punished  accordingly.  [In  effect 
March  26,  1895.] 

603.    Embezzlement  defined:  100  Cal.  468. 
508.    Embezzlement  by  clerk,  agents  or  servant: 
100  Cal.  468. 
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589.  Offense  of  obtaining:  goods  by  false  and 
fraudulent  pretenses:  100  Cal.  354;  102  Cal.  562. 

563.  False  entries  in  books  of  corporation,  punish- 
ment: 103  Cal.  202. 

626.  Every  person  who,  in  the  state  of  California,  be- 
tween the  fifteenth  day  of  February  and  the  fifteenth  day 
of  October  in  each  year,  shall  hunt,  pursue,  take,  kill,  or 
destroy,  or  have  in  his  possession,  whether  takem  in  the 
state  of  California,  or  shipped  into  the  state  from  any 
other  state,  territory,  or  foreign  country,  except  for 
purposes  of  propagation,  any  valley  quail,  bob  white,  par- 
tridge, robin,  or  any  kind  of  wild  duck,  or  rail,  shall  be 
guilty  of  a  misdemeanor;  provided,  that  the  right  to  have 
in  possession  for  the  purposes  of  propagation  shall  first  be 
obtained,  by  permit,  in  writing,  from  the  game  warden 
of  the  county  wherein  said  birds  are  to  be  caught.  [lu 
effect  March  27,  1895.] 

Violation  of  game  laws  a  misdemeanor:  103  Cal.  479, 
483. 

626  a.     Every  person  who,  in  the  state  of  California^ 

between  the  fifteenth  day  of  February  and  the  fifteenth 
.day  of  August  in  each  year,  shall  hunt,  pursue,  take,  kill, 
or  destroy,  or  have  in  his  possession,  whether  taken  or 
killed  in  the  state  of  California,  or  shipped  into  the  state 
from  any  other  state,  territory,  or  foreign  county,  except 
for  purposes  of  propagation,  any  mountain  quail,  or 
grouse,  shall  be  guilty  of  a  misdemeanor;  provided,  that 
the  right  to  have  in  possession  for  the  purposes  of  propaga- 
tion  shall  first  be  obtained,  by  permit,  in  writing,  from 
the  game  warden  of  the  county  wherein  said  birds  are  to 
be  caught.  Every  person  who,  in  the  state  of  California, 
•hall  take,  gather,  or  destroy  the  eggs  of  any  quail,  bob 
white,  partridge,  pheasant,  grouse,  dove,  or  robin,  or  ai^JT 
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kind  of  wild  duck,  shall  be  guilty  of  a  misdemeanor.     [In 
effect  March  27,  1895.] 

6d6  b.  Every  person  who,  in  the  state  of  California, 
between  the  fifteenth  day  of  February  and  the  first  day 
of  July  in  each  year,  shall  hunt,  pursue,  take,  kill,  or  de- 
stroy,  or  have  in  his  possession  any  dove  or  doves,  shall 
bo  guilty  of  a  misdemeanor.     [In  effect  March  27,  1895.] 

626  c.  Every  person  who,  in  the  state  of  California, 
shall  hunt,  pursue,  take,  kill,  or  destroy  any  male  deer, 
between  the  fifteenth  day  of  October  and  the  fifteenth  day 
of  July  of  the  following  year,  shall  be  guilty  of  a  misde- 
meanor.    [In  effect  March  27*  1895.] 

626  d.  Every  person  who,  in  the  state  of  California, 
shall  at  any  time  hunt,  pursue,  take,  kill,  or  destroy  any 
female  deer,  or  spotted  fawn,  or  any  antelope,  elk,  or 
mountain  sheep,  shall  be  guilty  of  a  misdemeanor.  [In 
effect  March  27,  1895.] 

626  6.  Every  person  who,  in  the  state  of  California, 
shall  at  any  time  buy,  sell,  or  offer  for  sale,  the  hide  or 
meat  of  any  deer,  elk,  antelope,  or  mountain  sheep, 
whether  taken  or  killed  in  the  state  of  California,  or 
shipped  into  the  state  from  any  other  state  or  territory, 
sliall  be  guilty  of  a  misdemeanor;  providedt  that  nothing 
in  this  section  shall  be  held  to  apply  to  the  hide  of  any  of 
said  animals  taken  or  killed  in  Alaska,  or  any  foreign 
country.     [In  effect  March  27,  1895.] 

626  /.  Every  person  who  shall  buy,  sell,  offer,  or  ex- 
pose for  sale,  transport,  or  carry,  or  have  in  his  possession 
the  skin,  hide,  or  pelt  of  any  deer  from  which  the  evidence 
of  sex  has  been  removed,  shall  be  guilty  of  a  misdemeanor. 
[In  effect  March  26,  1895.] 

626  g.  Every  person  who,  in  the  state  of  California, 
•hall  within  the  three  years  next  after  the  passage  of  this 
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act,  bunt,  pursue,  take,  kill«  or  destroy,  or  have  in  h\i 
possession,  except  for  the  purposes  of  propagation,  any 
pheasant,  shall  be  guilty  of  a  misdemeanor.  [In  effect 
March  26,  1895.] 

626  h.  Every  cold-storage  company,  person  keeping  a 
coId'Storage  warehouse,  tavern,  or  hotel-keeper,  restau- 
rant or  eating-house  keeper,  marketman,  or  other  person, 
wbo  sball  buy,  sell,  expose,  or  offer  for  sale,  or  give  away, 
or  have  in  his  possession,  in  this  state,  any  quail,  bob 
white,  partridge,  pheasant,  grouse,  dove,  or  wild  duck, 
during  the  time  it  shall  be  unlawful  to  kill  such  birds, 
whether  taken  or  killed  in  the  state  of  California,  or 
shipped  into  the  state  from  any  other  state,  territory,  or 
foreign  country,  shall  be  guilty  of  a  misdemeanor.  [In 
effect  March  26,  1895.] 

626  /.  Every  cold-storage  company,  and  every  person 
keeping  a  cold-storage  warehouse,  tavern,  hotel,  restau- 
rant or  eating-house,  and  every  marketman  or  other  per- 
son, who  shall  buy,  sell,  expose,  or  offsr  for  sale,  in  this 
state,  any  quail,  bob  white,  partridge,  grouse,  dove,  or 
wild  duck,  whether  taken  or  killed  in  the  state  of  Califor- 
nia, or  shipped  into  the  state  from  any  other  state,  terri- 
tory, or  foreign  country,  except  between  the  fifteenth  day 
of  November  and  the  fifteenth  day  of  January  of  the  fol- 
lowing year,  shall  be  guilty  of  a  misdemeanor.  [In  effect 
March  26,  1895.] 

627.  Every  person  who  shall  use  a  shotgun  of  a  larger 
caliber  than  that  commonly  known  and  designated  as  a 
number  ten  gauge,  shall  be  guilty  of  a  misdemeanor.  The 
proof  of  the  possession  of  said  gun  in  the  field,  on  marsh, 
bay,  lake,  or  stream,  shall  be  prima  facie  evidence  of  its 
illegal  use.     [In  effect  March  26,  1895.] 

627  a.     Every  person  who,  upon  any  inclosed  or  cnlti- 
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vated  grounds,  which  are  private  property,  and  where 
signs  are  displayed  forbidding  such  shooting,  except  salt* 
water  marsh  land,  shall  shoot  any  quail,  bob  white,  pheas- 
ant, partridge,  grouse,  dove,  deer,  or  wild  duck,  without 
permission  first  obtained  from  the  owner  or  person  in  pos- 
session of  such  grounds,  or  who  shall  maliciously  tear 
down,  mutilate,  or  destroy  any  sign,  signboard,  or  other 
notice  forbidding  shooting  on  private  property,  shall  be 
guilty  of  a  misdemeanor.     [In  effect  March  26,  1895.] 

62?  6.  Every  railroad  company,  express  company, 
transportation  company,  or  other  common  carrier,  their 
officers,  agents,  and  servants,  and  every  other  person  who 
shall  transport,  carry,  or  take  out  of  this  state,  or  shall 
receive  for  the  purpose  of  transporting  from  the  state,  any 
deer,  deerskin,  buck,  doe,  or  fawn,  or  any  quail,  part- 
ridge, pheasant,  grouse,  prairie  chicken,  dove,  or  wild 
duck,  except  for  purposes  of  propagation,  or  who  shall 
transport,  carry,  or  take  from  the  state,  or  receive  for  the 
purpose  of  transporting  from  this  state,  any  such  animal 
or  bird,  shall  be  guilty  of  a  misdemeanor;  providedt  that 
the  right  to  transport  for  the  purposes  of  propagation  shall 
first  be  obtained  by  permit,  in  writing,  from  the  board  of 
fish  commissioners  of  the  state  of  California.  [In  effect 
March  26,  1895.] 

627  e.  Every  person  who,  in  the  state  of  California,  shall 
at  any  time  hunt,  shoot,  shoot  at,  take,  kill,  or  destroy, 
buy,  sell,  give  away,  or  have  in  his  possession,  except  for 
the  purpose  of  propagation,  or  for  educational  or  scientific 
purposes,  any  English  skylark,  canary,  California  oriole, 
humming-bird,  thrush,  or  mocking  bird,  or  any  part  of 
the  skin,  skins,  or  plumage  thereof,  or  who  shall  rob  the 
nests,  or  take  or  destroy  the  eggs,  of  any  of  the  said  birds, 
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•ball  be  gnilty  of  a  miBdemeaiior.     [In  efifect  March  25, 
1895.] 

027  d.  Any  person  found  guilty  of  a  violation  of  any 
of  the  provifliona  of  the  foregoing  sections  of  this  chapter 
shall  be  fined  in  a  sum  not  less  than  twenty  dollars,  or  be 
imprisoned  in  the  county  jail  in  the  county  in  'wkich  the 
conviction  shall  be  had  not  less  than  ten  days,  or  be  pun- 
ished by  both  such  fine  and  imprisonment.  All  mcneys 
so  collected  shall  be  paid  into  the  general  fund  of  the 
county  in  which  the  conviction  is  had. 

It  shall  be  no  defense  to  a  prosecution  under  this  section, 
or  for  the  violation  of  any  provision  of  the  law  for  the  pro- 
tection or  preservation  of  fish  or  fsame,  that  the  fish  or 
game  was  caught  or  killed  outside  of  this  state.  [In  effect 
March  26,  1895.] 

628.  Every  person  who  takes  or  catches,  buys,  sells, 
or  has  in  his  possession  any  striped  bass  of  less  than  three 
pounds  in  weight,  is  guilty  of  a  misdemeanor.  Every  per- 
son  who,  at  any  time,  buys,  sells,  offers,  or  exposes  for 
sale,  or  has  in  his  possession  any  sturgeon  less  than  three 
feet  m  length  is  guilty  of  a  misdemeanor.  Every  person 
who,  at  any  time  between  the  first  day  of  April  and  the 
first  day  of  September  of  each  year,  takes  or  catches, 
buys,  sells,  or  has  in  his  possession  any  fresh  sturgeon 
is  guilty  of  a  misdemeanor.  Any  person  found  guilty  of 
a  violation  of  any  of  the  provisions  of  this  section  shall 
be  fined  in  a  sum  not  less  than  fifty  dollars,  or  be  impris- 
oned  in  the  county  jail  in  the  county  in  which  the  convic- 
tioa  shall  be  had  not  less  than  fifty  days,  or  be  punished 
jy  both  such  fine  and  imprisonment.  It  shall  be  no  de- 
fense in  the  prosecution  for  a  violation  of  the  provisions  of 
this  section,  that  the  sturgeon  sold  or  possessed  were 
caught  outside  of  this  state.     Every  person  who,  between 
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tha  first  day  of  January  and  the  first  day  of  July,  takes 
or  catches,  buys,  sells,  or  has  in  his  possession  any  black 
bass  is  guilty  of  a  misdemeanor.  [In  effect  March  26, 
1895.] 

628  a.  Every  person  who,  in  the  state  of  California, 
shall  take,  catch,  or  kill,  or  sells,  exposes,  or  offers  for 
sale,  or  has  in  his  possession  any  lobster  or  crawfish,  be- 
tween the  fifteenth  day  of  May  and  the  fifteenth  day  of 
July  of  each  year,  shall  be  guilty  of  a  misdemeanor. 
Every  person  who,  in  the  state  of  California,  shall  at 
any  time  buy,  sell,  barter,  exchange,  offer,  expose  for 
sale,  or  have  in  his  possession  any  lobster  or  crawfish  of 
less  than  one  pound  in  weight,  shall  be  guilty  of  a  misde- 
meanor. It  shall  be  no  defense  in  a  prosecution  for  a 
violation  of  the  provisions  of  this  section  that  the  lobsters 
or  crawfish  sold  or  possessed  were  caught  outside  of  this 
state.     [In  effect  March  26,  1895.] 

629.  Any  person,  or  persons,  corporation  or  corpora- 
tions, owning,  in  whole  or  in  part,  or  leasing,  operating, 
or  having  in  charge,  any  millrace,  irrigating-ditch,  or 
canal,  taking  or  receiving  its  waters  from  any  river,  creek, 
stream,  or  lake,  in  which  fish  have  been  placed  or  may  ex- 
ist, shall  put,  or  cause  to  be  placed  and  maintain  over  the 
inlet  of  said  ditch,  canal,  or  millrace,  a  wire  screen  of 
such  construction  and  fineness,  strength  and  quality,  as 
shall  prevent  any  such  fish  from  entering  such  ditch,  canal, 
or  millrace,  when  required  to  do  so  by  the  fish  commis- 
sioners.  Any  person  or  corporation  violating  the  provi- 
sions of  this  section,  or  who  shall  neglect  or  refuse  to  put 
up  or  maintain  such  screen,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  ten  dollars  nor  more  than  one  hun- 
dred dollars,  and  may  bd  iinyrisonod  %%  the  rate  of  two 
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doUara  per  day  until  such  fine  be  paid  or  satisfied;  prih 
vided,  that  the  continuance  from  day  to  day  of  the  neglect 
or  refusal,  after  notification  in  writing  by  the  fish  com  mis* 
•ioners,  shall  constitute  a  separate  offensei  |ln  effeel 
March  26,  1895.] 

68 1.  Every  person  who  shall  at  any  time  net  or  pounds 
cage  or  trap,  any  quail,  partridge,  or  grouse,  and  every 
person  who  shall  sell,  transport,  or  give  away,  or  offer,  oe 
expose  for  sale,  or  have  in  his  possession  any  quail,  part* 
ridge,  or  grouse  that  has  been  snared,  captured,  or  taken 
by  means  of  any  net  or  pound,  cage  or  trap,  whether  taken 
in  the  state  of  California,  or  shipped  into  the  state  from 
any  other  state,  territory,  or  foreign  country,  is  guilty  of 
a  misdemeanor;  provided^  the  same  may  be  taken  for  the 
purposes  of  propagation,  written  permission  having  heen 
first  obtained  from  the  game  warden  of  the  county  where- 
in said  birds  are  to  be  taken.  Proof  of  possession  of  any 
quail,  partridge,  or  grouse,  which  shall  not  show  evidence 
of  having  been  taken  by  means  other  than  a  net  or  pound, 
shall  be  prima  Jacie  evidence  in  any  prosecution  for  vio- 
lation of  the  provisions  of  this  section  that  the  person  in 
whose  possession  such  quail,  partridge,  or  grouse  is  found, 
took,  killed,  or  destroyed  the  same  by  means  of  net  or 
pound.     [In  effect  March  26,  1895.] 

632.  Every  person  who,  in  the  state  of  California,  at 
any  time  takes  or  catches  any  trout,  except  with  hook 
and  line,  is  guilty  of  a  misdemeanor.  [In  effect  March  26, 
1895.] 

632  CL  Any  person  who  shall  place,  or  cause  to  be 
placed,  in  any  of  the  waters  of  the  state,  dynamite,  gun- 
powder, or  other  explosive  compound,  for  the  purpose  of 
killing  or  taking  fish,  or  who  shall  at  any  time  take,  pro- 
cure, kill,  or  destroy  any  fish  of  any  kind  by  means  of 


19  Penal  Code,  1895.  «$  632  6-684 

explosives,  shall  be  guilty  of  a  misdemeanor.  Every  per- 
son found  guilty  of  a  violation  of  any  of  the  provisions  of 
this  section  shall  be  fined  in  a  sum  not  less  than  one  hun- 
dred dollars,  or  be  imprisoned  in  the  county  jail,  in  the 
county  in  which  the  conviction  shall  be  had,  not  less  than 
one  hundred  days,  or  be  punished  by  both  such  fine  and 
imprisonment.     [In  effect  March  26,  1895.] 

632  b.  Every  person  who  shall  at  any  time,  except 
with  hook  and  line,  take  or  catch  fish  of  any  kind,  from 
any  river  or  stream  within  the  state  of  California,  upon 
which  a  United  States  fish  hatchery  is  in  operation,  shall 
be  guilty  of  a  misdemeanor.     [In  effect  March  26,  1895.] 

633.  Every  person  who  takes,  catches,  or  kills,  or  ex- 
poses for  sale,  or  has  in  his  possession,  any  spreckled 
trout,  brook,  or  salmon  trout,  or  any  variety  of  trout, 
between  the  first  day  of  November  and  the  first  day  of 
April  in  the  following  year,  is  guilty  of  a  misdemeanor; 
provided,  however,  that  steelhead  trout  may  be  possessed 
at  any  time,  when  taken  with  rod  and  line  in  tide- water. 
Every  person  who  buys  or  sells,  or  offers  or  exposes  for 
sale,  within  this  state,  any  kind  of  trout  less  than  six 
inches  in  length,  is  guilty  of  a  misdemeanor.  [In  effect 
March  26,  1895.] 

634.  Every  person  who,  between  the  thirty -first  day 
of  August  and  the  first  day  of  November  of  each  year, 
takes  or  catches,  buys,  sells,  offers  or  exposes  for  sale,  or 
has  in  his  possession  any  fresh  salmon,  is  guilty  of  a  misde- 
meanor. Every  person  who  shall  set  or  draw,  or  assist  in 
setting  or  drawing,  any  net  or  seine  for  the  purpose  of 
taking  or  catching  salmon,  shad,  or  striped  bass  in  any 
of  the  public  waters  of  this  state,  at  any  time  between 
sunrise  of  ^ach  Saturday  and  sunset  of  the  following 
Sunday,  is  guilty  of  a  misdemeanor.     Every  person  who 
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•hall,  for  the  purpose  of  catching  shad,  salmon,  or  stiipcd 
hass  in  any  of  the  public  waters  of  this  state,  fish  with  or 
use  any  seine  or  net,  drag-net  or  paranzella,  the  meshes 
of  which  are.  when  drawn  closely  together  and  measured 
inside  the  knot,  less  than  seven  and  one-half  inches  in 
length,  is  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  fined  not  less  than  one  hundred  dollars,  or  in  de- 
fault, not  less  than  one  hundred  days  in  the  county  jail. 
All  moneys  collected  for  fines  for  the  violation  of  any  of 
the  provisions  of  this  chapter  shall  be  paid  into  the  gen- 
eral fund  of  the  county  in  which  the  conviction  is  had. 
[In  effect  March  26,  1895.] 

685.  Every  person  who  places  or  allows  to  pass  into 
any  of  the  waters  of  this  state  any  lime,  gas,  tar,  cocculus 
ioducus,  sawdust,  shavings,  slabs,  edgings,  mill  or  factory 
refuse,  or  any  substance  deleterious  to  fish  is  guilty  of  a 
misdemeanor.  Every  person  who  shall  catch,  take,  or 
carry  away  any  trout  or  other  fish  from  any  stream,  pond, 
or  reservoir,  belonging  to  any  person  or  corporation, 
without  the  consent  of  the  owner  thereof,  which  stream, 
pond,  or  reservoir  has  been  stocked  with  fish  by  hatching 
therein  eggs  or  spawn,  or  by  placing  the  same  therein,  is 
guilty  of  a  misdemeanor.  Any  person  found  guilty  of  a 
violation  of  any  of  the  provisions  of  this  section  shall  be 
fined  in  a  sum  not  less  than  one  hundred  dollars,  or  be 
imprisoned  in  the  county  jail  in  the  county  in  which  the 
conviction  shall  be  had  not  less  than  fifty  days,  or  be  pun- 
ished by  both  such  fine  and  imprisonment.  [In  effect 
March  26,  1895.] 

686.  Every  person  who  shall  set,  use,  or  continue,  or 
who  shall  assist  in  setting,  using,  or  continuing  any  pound, 
weir,  set-net,  trap,  or  any  other  fixed  or  permanent  con- 
trivance for  catching  fish  in  the  waters  of  this  state,  ia 
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guilty  of  a  misdemeanor.  Any  net  shall  be  considered  a 
a  set-net  when  fastened  in  any  way  to  a  fixed  or  station- 
ary object.  Every  person  who  shall  cast,  extend,  or  set 
any  seine  or  net  of  any  kind,  for  the  oatching  of  fish  in 
any  river,  stream,  or  slough  of  this  state,  which  shall 
extend  more  than  one-third  across  the  width  of  said  river, 
stream,  or  slough,  at  the  time  and  place  of  such  fishing 
it  guilty  of  a  misdemeanor.  Every  person  who  shall  cast, 
extend,  set,  use,  or  continue,  or  who  shall  assist  in  cast« 
ing,  extending,  using,  or  continuing  "Chinese  shrimp  or 
bag-nets,"  or  nets  of  similar  character,  for  the  catching  of 
fish  in  the  waters  of  this  state,  is  guilty  of  a  misdemeanor. 
Every  person  who  shall  cast,  extend  set,  use,  or  continue, 
or  have  in  his  possession,  or  who  shall  assist  in  casting, 
extending,  using,  or  continuing  "  Chinese  sturgeon  lines,' 
or  lines  of  similar  character,  is  guilty  of  a  misdemeanor. 
Every  person  who,  by  seine  or  other  means,  shall  catch 
the  young  fish  of  any  species,  and  who  shall  not  return 
the  same  to  the  water  immediately  and  alive,  or  who  shall 
sell  or  offer  for  sale  any  such  fish,  fresh  or  dried,  is  guilty 
of  a  misdemeanor.  Any  person  found  guilty  of  a  viola- 
tion oi  any  of  the  provisions  of  this  section  shall  be  fined 
in  a  sum  not  less  than  one  hundred  dollars,  or  be  impris* 
oned  in  the  county  jail  in  the  county  in  which  the  convic- 
tion shall  be  had  not  less  than  one  hundred  days,  or  be 
punished  by  both  such  fine  and  imprisonment.  Nothing 
in  this  chapter  shall  prohibit  the  United  States  fish  com- 
missioners, or  the  fish  commissioners  of  the  state,  from 
taking  such  fish  as  they  deem  necesaary  for  the  purpose  of 
artificial  hatching  at  all  times.     [In  efiect  March  26,  1895.] 

664.  Puxiishment  for  attempt  to  commit  crime: 
98  Cal.  129. 

671.  Punishment  of  attempt  to  commit  crime:  98 
CaL  129. 
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686  (Subd.  3).  Bights  of  defendant  in  criminal 
action:  98  Cal.  131,  132;  99  Cal.  233;  100  Cal.  5. 

687.  Defense  of  prior  conviction  or  acquittal:  99 
Cal.  231. 

731.  Whenever  any  portion  of  the  National  Guard  or 
enrolled  militia  shall  have  been  called  into  active  service 
to  suppress  an  insurrection  or  rebellion,  to  disperse  a  mob, 
or  to  enforce  the  execution  of  the  laws  of  the  state  or  of 
the  United  States,  the  commanding  ofBoer  shall  use  his 
own  discretion  with  respect  to  the  propriety  of  attacking 
or  firing  upon  any  mob  or  unlawful  assembly;  and  his 
honest  and  reasonable  judgment  in  the  exercise  of  his 
duty  shall  be  full  protection, civilly  and  criminally,  for  any 
act  or  acts  done  while  on  duty.  No  officer  who  has  been 
called  out  to  sustain  the  civil  authorities  shall,  under  any 
pretense,  or  in  compliance  with  any  order,  fire  blank  cart- 
ridges npon  any  mob  or  unlawful  assemblage  under  penalty 
of  being  cashiered  by  sentence  of  a  court-martial.  [In  effect 
March  26,  1895.] 

784.  It  shall  not  be  lawful  for  any  body  of  men  what- 
ever, other  than  the  regular  organized  National  Guard  of 
this  state,  and  the  troops  of  the  United  States,  to  asso- 
ciate themselves  together  as  a  military  company  or  organi- 
zation, to  drill  or  parade  with  arms  in  any  city  or  town  of 
this  state,  without  the  license  of  the  governor  thereof, 
which  license  may  at  any  time  be  revoked;  and  provided 
/urtfiei;  that  students  in  educational  institutions  where 
military  science  is  a  part  of  the  course  of  insttuction  may, 
with  the  consent  of  the  governor,  drill  and  parade  with 
arms  in  public  under  the  superintendence  of  their  in- 
structor; provided,  that  nothing  herein  contained  shall  be 
construed  so  as  to  prevent  benevolent  or  social  organiza- 
tions from  wearing  swords.     And  any  person  or  persons 
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violating  any  of  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor  and  subject  to  arrest  and  punish- 
ment therefor.     [In  effect  March  26,  1895.] 

768.  Proceeding  for  removal  of  officer  by  accasa- 
tion  or  information:  97  Cal.  383. 

772.  Proceeding  for  removal  of  officer  by  accusa- 
tion or  information:  97  Gal.  383;  98  Cal.  588,  589,  590. 

783.  Venue  of  offense  of  crime  against  nature:  103 
Cal.  510. 

836.  Bight  of  officer  to  arrest  without  warrant: 
104  Cal.  89. 

869.  Pleading  of  testimony  taken  at  preliminary 
examination:  100  Cal.  5. 

889.  Proceeding  for  removal  of  officer  for  mis- 
conduct in  office:  97  Cal.  382.  , 

826.  An  act  to  amend  section  one  of  "An  act  authorizing  the  ap- 
pointment  of  an  interpreter  of  the  Jtaiian  language  ana  dialects 
in  criminal  proceedinas,  in  cities  and  cities  and  counties  of  one 
hundred  thousand  inhabitants  and  over,"  approved  March  19, 
1886. 

[Approved  March  9, 1895.] 

Section  1.  Section  one  of  an  act  entitled  "An  act  to  author- 
ize the  appointment  of  an  interpreter  of  the  Italian  language 
and  dialects  in  criminal  proceedings,  in  cities  and  cities  and 
counties  of  one  hundred  thousand  inhabitants,"  approved 
March  twelfth,  eighteen  hundred  and  eighty-five,  is  amended 
to  read  as  follows: 

Section  1.  In  all  cities  and  cities  and  counties  of  over  one 
hundred  thousand  inhabitants,  where  an  interpreter  of  the 
Italian  language  is  necessarv,  it  shall  be  the  duty  of  the  mayor 
and  police  judge  of  such  city,  or  citvand  county,  and  of  the 
judge  of  the  superior  court  oi  said  city  and  county,  or  of  the 
county  in  which  said  city  Is  situated,  or  where  there  are  more 
ludges  than  one,  then  it  shall  be  the  duty  of  the  presiding 
judge  of  said  superior  court  and  the  presiding*  judge  of  the 

folice  court  and  the  mayor,  to  appoint  an  intrepreter  of  the 
talian  language,  who  must  be  able  to  interpret  the  Italian 
language  and  dialects  into  the  English  language,  to  be  em- 
ployed in  criminal  proceedings  when  necessary  in  said  cities, 
or  cities  and  counties. 
Sec.  2.   This  act  shall  take  <^ffect  immediately 

•Word  "presiding"  inserted. 
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943.    Indorsexnent  of  names  of  witnesses  on  in* 
dictmeut:  104  CaL  377. 

950.  Demurrer  to  indictment — ^Motion  in  arrest 
of  judgment:  100  Cal.  439 

Grounds  of  demurrer  to  information:  102  Cal.  241, 
242. 

Contents  of  indictment  or  information:  103  Cal.  676. 

951.  Demurrer  to  indictment — Motion  in  arrest  of 
judgment:  100  Cal.  439;  102  Cal.  241. 

952.  Demurrer  to  indictment — Motion  in  arrest 
of  judgment:  100  CaL  439;  102  Cal.  241. 

955.    Allegation  in  pleading  of  time  offense  was 
committed:  104  Cal.  612. 

959  (Subd.  5).    Allegation  in  pleading  of  date  of 
offense:  99  Cal.  329;  103  Cal.  676. 

960.    Immaterial  defects  of  form  in  pleading:  102 
Cal.  242;  103  Cal.  677. 

967.    Sui&ciency  of  indictment  or  information 
for  larceny  or  embezzlement  of  money,  etc:  100  Cal.  439. 

987.  Formalities  to  be  observed  by  criminal  courts: 
102  Cal.  231. 

988.  Indorsement  of  names  of  witnesses  on  in 
diotments:  104  Cal.  377. 

997.    Dismissal  of  information— Filing  of  second 
information:  101  Cal.  615,  516. 

1004.    Substantial  defects   in  infbrmation  not 

waived  by  failure  to  demur:  103  Cal.  428,  677. 

101 1.  Judgment  against  defendant  who  declines 
to  plead:  102  Cal.  232. 

1012.  Obrfections  to  indictment  or  information, 
when  and  how  to  be  taken:  100  Cal.  439. 
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Defects  fatal  to  sufficiency  of  information:  103  Cal. 
428,  566. 

Waiver  of  objections  to  information:  103  Cal.  677. 

1017.  Form  and  entry  of  defendant's  plea:  101 
Cal.  282. 

1023.  Plea  of  former  conviction  or  acquittal— 
When  "jeopardy"  attaches:  99 Cal.  231. 

1069.    Ground  of  challenge  to  panel:  97  Cal.  176. 

1064.  Ground  of  challenge  to  panel  of  jury:  101 
Cal.  283. 

1066.  Formalities  to  be  observed  by  criminal 
courts:  102  Cal.  231. 

Defendant  must  be  informed  of  his  right  to  chal- 
lenge: 103  Cal.  510,  512. 

1073.    Actual  bias  defined:  100  Cal.  229. 

1076.  Disqualification  of  jurors:  100  Cal.  229, 
230,  231. 

1089.  Whenever,  in  the  opinion  of  a  judge  of  a  supe- 
rior court  about  to  try  a  defendant  against  whom  has  been 
filed  any  indictment  or  information  for  a  felony,  the  trial 
is  likely  to  be  a  protracted  one,  the  court  may  cause  an 
entry  to  that  effect  to  be  made  in  the  minutes  of  the  court, 
and  thereupon,  immediately  after  the  jury  is  impaneled 
and  sworn,  the  court  may  direct  the  calling  of  one  or  two 
additional  jurors,  in  its  discretion,  to  be  known  as  *' alter- 
nate jurors."  Such  jurors  must  be  drawn  from  the  same 
source,  and  in  the  same  manner,  and  have  the  same  quali- 
fications as  the  jurors  already  sworn,  and  be  subject  to  the 
same  examination  and  challenges;  provided^  that  the  prose- 
cution shall  be  entitled  to  one,  and  the  defendant  to  two, 
peremptory  challenges  to  such  alternate  jurors. 

Such  alternate  jurors  shall  be  seated  near,  with  equal 
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power  and  facilities  for  seeing  and  hearinfif  the  proceed- 
ings in  the  case,  and  shall  take  the  same  oath  as  the  jarors 
already  selected,  and  mast  attend  at  all  times  upon  the 
trial  of  the  cause  in  company  with  the  other  jurors;  and 
for  a  failure  so  to  do  are  liable  to  be  punished  for  con« 
tempt.  They  shall  obey  the  orders  of  and  be  bound  by 
the  admonition  of  the  court  upon  each  adjournment  of  the 
court;  but  if  the  regular  jurors  are  ordered  to  be  kept  in 
the  custody  of  the  sheriff  during  the  trial  of  the  cause, 
such  alternate  jurors  shall  also  be  kept  in  confinement 
with  the  other  jurors;  and  except,  as  hereinafter  provided, 
shall  be  discharged  upon  the  final  submission  of  the  case 
to  the  jury.  If,  before  the  final  submission  of  the  case,  a 
juror  die,  or  become  ill,  so  as  to  be  unable  to  perform  his 
duty,  the  court  may  order  him  to  be  discharged  and  draw 
the  name  of  an  alternate,  who  shall  then  take  his  place  in 
the  jury-box,  and  be  subject  to  the  same  rules  and  regula- 
tions as  though  he  had  been  selected  as  one  of  the  original 
jurors.     [In  effect  March  28,  1895.] 

1098.  Order  of  evidence— Time  to  offer  rebutting 
testimony:  103  Cal.  571. 

1094.  Order  of  evidence,  discretion  of  court  in 
respect  to:  103  Cal.  571. 

1102.  Allies  of  evidence  applicable  in  criminal 
actions:  98  Cal.  131. 

Instruction  as  to  credibility  of  defendant  as  wit- 
ness: 101  Cal.  487. 

1 105.  Beading  of  this  section  to  jury,  as  to  the 
burden  upon  defendant  to  prove  circumstances  of  mitiga- 
tion, not  error:  98  Cal.  653;  104  Cal.  378. 

1 106.  Evidence  upon  charge  of  bigamy  to  proTs 
marriage:  99  CaL  289. 
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1110.  What  necessary  to  convict  of  false  pre- 
tense: 98  Cal.  663;  102  Cal.  564. 

1111.  Conviction  on  testimony  of  accomplice:  98 
Cal.  218;  99  Cal.  576. 

Charging  jury  with  respect  to  matters  of  fact:  98  Cal. 
280. 

1118.    Plea  of  once  in  jeopardy:  97  Cal.  401. 

1130.  Provision  for  supplying  place  of  district 
attorney  when  he  cannot  conduct  prosecution:  98  Cal. 
142. 

1140.  Discharge  of  jury  for  failure  to  agree:  97 
Cal.  401;  100  Cal.  142. 

1109.  Of  what  offense  jury  may  find  defendant 
guilty,  gener^  rule:  99  Cal.  229;  100  Cal.  153,  154,  158. 

1180.  Once  in  jeopardy— Effect  of  granting];  new 
trial:  99  Cal.  231,  232. 

1181.  Grounds  authorizing  court  to  grant  new 
trial:  102  Cal.  332. 

1182.  Amendment  of  motion  for  new  trial — 
Application  therefor  too  late:  98  Cal.  355. 

1180.    Grounds  of  motion  in  arrest  of  judgment: 
98  Cal.  128;  103  Cal.  428. 
Waiver  of  objections  to  information:  103  CaL  677. 

1200.  Formalities  to  be  observed  by  criminal 
courts:  102  Cal.  231. 

1206.  liimitations  on  powers  of  superior  court 
—Imprisonment  for  nonpayment  of  fine:  97  CaL  528. 

1207.  What  included  in  a  *<  record  of  the  action" 
nnder  this  section:  103  Cal.  510. 

1218.  Certified  copy  of  judgment  as  proper 
form  of  warrant  for  commitment:  103  CaL  41 3, 
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1248.  Stay  of  execution  of  judgment  in  capital 
oases  by  appeal  to  supreme  court:  104  CaL  401. 

1952.    Placing  of  criminal  causes  on  calendar 

of  supreme  court:  97  Cal.  249. 

1258.  Affirmation  of  Judgment  for  failure  of 
appellant  to  appear:  97  Cal.  248. 

1258.  Error  not  affecting  substantial  rights — 
Befasalto  permit  cross-examination:  102  Cal.  387. 

Judgment  will  not  be  reversed  for  technical  defect 
in  indictment  or  information:  104  Cal.  484. 

1800.  Discharge  of  sureties  in  bail  bond  by  sur- 
render of  principal:  102  Cal.  312. 

1805.  Protection  to  sureties  in  bail  bond— Q£fer 
of  satisfactory  excuse  for  neglect  of  principal  to  appear: 
102  CaL  312. 

1821.  Bight  of  defendant  to  testify  in  his  own 
behalf:  104  Cal.  486. 

1828.  Defendant  not  prejudiced  by  refusal  to  be 
witness:  98  CaL  238;  99  CaL  361. 

Bxtent  of  cross-examination  of  defendant  as  wit* 
ness:  99  Cal.  442;  100  Cal.  475,  481,  482. 

Instructions  upon  subject  of  defendant's  testi- 
mony— ^This  section  does  not  affect  the  matter:  104  Cal. 
487. 

1882.  When  prosecution  should  be  dismissed: 
99  CaL  101;  100  CaL  3,  6. 

1404.  Mere  technical  defects  do  not  render  plead- 
ing imriOid:  102  Cal.  242. 

1446.  Imprisonment  for  nonpayment  of  fine: 
97  CaL  628,  529. 

1470.  Stay  of  execution  of  Judgment  pending 
appeal:  101  CaL  304. 
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1573.    Powers  of  board  of  prison  directors:  103 

Cal.  225. 

1596-  An  act  providina  for  the  erection  and  operation  of  rock- 
crushing  plants  cU  Uhe  slate  prisons,  for  the  preparation  of  highway 
material  for  t/ie  bnitfU  of  the  ptopU  of  the  sioi*-,  and  providing 
for  the  necessary  advances  ana  appropriation  of  money  to  carry 
Old  said  loork, 

[Approved  March  28, 1895.] 

Section  1.  The  governor  of  the  state,  the  state  prison  direct- 
ors, and  the  bureau  of  highways  (or  if  the  latter  shall  not  be 
established,  thiBn  and  in  that  case  the  two  first  named)  shall 
when-  saiistied  that  fifty  thousand  cubic  yards  of  prepared 
road  or  highway  metal,  as  hereinafter  described,  will  be  taken 
for  highway  purposes,  purchase,  establish,  and  operate  at  one 
or  both  of  the  state  prisons,  a  rock  or  stone  crushing  plant,  to 
be  operated  by  convict  labor  and  by  the  application  of  power 
under  control  of  the  state  prison  directors,  and  with  sucn  free 
labor  as  is  necessary  for  superintendence  and  direction,  to 
crush  rock  or  stone  into  road  metal  for  highway  purposes,  of 
different  and  necessary  degrees  of  fineness;  provided,  that  the 
authority  and  direction  hereby  and  herein  conferred  and  given, 
shall  not  be  exercised  or  employed  until  the  governor  and  the 
state  prison  directors  are  satisfied  that  transportation  can  be 
had  for  such  highway  metal  for  highway  purposes  at  just  and 
reasonable  rates,  and  so  as  to  justify  the  setting  up  and  opera- 
tion herein  provided  for  of  said  plant. 

Sec.  2.  When  such  plant  described  In  section  one  Is  set  up 
and  operated  there  shall  be  taken  into  account  in  ascertaining 
the  cost  of  producing  highway  metal  therefrom,  only  the  cost 
of  necessary  explosives,  oil.  fuel,  tools,  and  machinery  exclu- 
Bive  of  the  plant  itself,  repairs,  superintendence,  and  direction, 
and  the  preparation  and  maintenance  of  bed^,  boxes,  crates,  or 
other  unloading  devices  for  carriage  and  delivery  from  cars  of 
said  highway  metal. 

Sec.  3.  To  said  cost  of  pr(  (^.uctlon  so  ascertained,  as  set  out 
in  section  two,  there  shall  be  added  for  and  to  each  and  every 
cubic  yard  of  h'ghway  metal  so  produced,  ten  percent,  and 
the  result  or  product  of  such  addition  shall  be  the  sale  price 
of  such  metal  delivered  from  the  plant  free  on  board  of  the 
cars  or  other  venicles  of  transportation. 

Sec.  4.  Said  ten  per  cent  shall,  as  realized,  and  not  less  fre- 
quently than  semi-annually,  be  paid  into  the  slate  treasury, 
until  there  shall  have  been  paid  In  the  fuU  sum  of  twenty-five 
thousana  dollars,  and  thereafter  said  percentage  shall  be  re- 
duced to  five  per  cent,  and  the  same,  as  realized,  shall  be  paid 
into  the  fund  for  the  support  of  the  state  prisons. 

Skc.  5.  The  state  prison  directors  are  hereby  authorized  to 
lease  railroad  cars  with  equipment  su  table  for  the  rapid  and 
economical  handling  and  delivery  cif  highway  material  pre- 
pared as  aforesaid,  whenever  in  their  judgment  the  interests 
of  the  people  of  the  state  will  be  conserved  thereby  in  the  mat- 
ter of  highway  construction  by  the  use  of  such  highway  metal 
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